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PREFACE  TO  THE  EIGHTH  EDITION. 

The  only  Statute  of  great  importance  in  the  department  of 
Criminal  Law  which  has  been  enacted  since  the  publication 
of  the  last  edition  of  this  work  is  the  Criminal  Evidence 
Act,  1898. 

Concerning  the  results  of  that  Statute  there  were  many 
prophecies  for  good  and  for  evil.  It  is,  of  coarse,  pre- 
mature to  pronounce  definitely  as  to  its  ultimate  success  or 
failure,  but  it  is  perhaps  not  going  too  far  to  say  that 
during  the  short  time  which  has  elapsed  since  the  Act  came 
into  operation  no  cases  of  injustice  caused  by  it  have  been 
made  public,  while,  on  the  other  hand,  the  Act  has  worked 
as  smoothly,  and  apparently  as  beneficially,  as  its  most 
sauguine  supporters  could  haviB  expected.  The  passing  of 
this  Act  has  rendered  necessary^  the  re- writing  of  much  of 
the  chapter  on  Witnesses,  and  many  alterations  throughout 
the  work. 

In  the  same  Session  were  passed  two  other  Acts,  each  of 
which  may  be  said  to  indicate  a  new  departure — the 
Vagrancy  Act,  1898,  which  enabled  men  who  lived  by 
peculiarly  disgraceful  means  to  be  dealt  with  as  rogues 
and  vagabonds,  and  the  Inebriates  Act,  1898,  which  will 
empower  the  court  to  commit  a  criminal  habitual  dnmkard 
to  an  inebriate  reformatory  established  or  certified  by 
the  State.  The  former  Act  has  already  done  something 
to  remedy  the  evil  which  it  was  intended  to  meet.  The 
latter  is  not  yet  in  force ;  the  probability  of  its  success  in 
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reformiDg  the  criminal  babitaal  drunkard  may  perhaps  be 
doabted,  but  if  the  powers  given  by  it  are  extensively  used 
they  may  at  least  prevent  persons  of  that  class,  during  the 
period  of  their  detention,  from   being   a  nuisance  to  the 

public. 

C.   L.  A. 
2  Garden  Court,  Temple, 
1st  December  ^.8^. 


PREFACE  TO  THE  FIRST  EDITION. 

The  appearance  of  a  new  work  on  the  Criminal  Law  may 
demand  a  few  words  of  explanation.  Many  treatises  dealing 
with  this  subject  are  already  in  existence.  Why  another  ? 
A  mere  enumeration  of  the  modem  standard  authors  will 
disclose  the  want  of  a  manual  which  neither  confines  itself 
to  the  historical  and  philosophical  view  of  the  matter,  nor 
descends  into  the  minute  particulars  of  the  practice  of  the 
law.  To  mention  those  that,  are  best  known:  Bussell  on 
Crimes  is  contained  in  three  bulky  volumes,  and  has  little 
concern  with  criminal  procedure.  Archbold's  and  Boscoe's 
Criminal  Practice,  entering  into  every  detail,  are  designed 
for  the  reference  of  the  practitioner,  when  points  actually 
present  themselves.  The  modern  commentaries  founded  on 
those  of  Blackstone  stray  into  historical  disquisitions  which 
are  apt  to  envelop  the  existing  law  in  obscurity;  and 
besides,  the  Criminal  Law  is  contained  in  one  of  four 
volumes.  Sir  James  Fitzjames  Stephen's  *^  General  View 
of  Criminal  Law  "  does  not  profess  to  be  an  exposition  of 
the  offences  and  criminal  procedure  of  our  country ;  it  has 
quite  another  object 

It  seems,  then,  that  there  is  scope  for  a  comparatively 
small  treatise  concemiug  itself  with  the  nature  of  crimes, 
the  various  offeuces  punished  by  the  law,  and  the  proceed- 
ings which  are  instituted  to  secure  that  punishment.  Such 
a  work  is  calculated  to  meet  the  requirements  of  the  young 
practitioner,  who.  Id  the  first  instance,  wants  a  general 
introduction  to  the  subject.  It  is  also  desigiled  for  the  use 
of  students,  especially  those  preparing  for  the  final  examin- 
ation of  the  Incorporated  Law  Society.     To  such,  as  well  as 


Vlll  PKEFACE   TO   THE   FIRST    EDITION. 

to  the  general  reader,  it  is  hoped  that  the  present  under- 
taking will  commend  itself. 

We  have  referred  above  to  certain  well-known  works  on 
Criminal  Law.  These,  the  reports,  the  older  text-books,  and 
other  authorities  have  been  made  to  contribute  information 
as  the  occasion  reqoired.  Special  acknowledgment  is  due, 
and  is  hereby  rendered,  to  the  **  General  View  "  of  Sir  James 
Fitzjames  Stephen,  from  which  frequent  quotations  have  been 
made  and  matter  borrowed,*  to  an  extent  sufficient  to  lead  to 
further  perusal  of  that  work. 

It  is  hoped  that,  while  nothing  useless  and  obsolete  has 
been  retained,  there  has  not  been  any  omission  which  will 
prevent  the  reader  from  obtaining  a  fair  general  view  of  the 
existing  Criminal  Law. 

S.  F,  R 

Liverpool,  Spring  Assizes^  1877. 


An  explanation  must  be  given  of  the  manner  in  which  the 
punishments  affixed  to  the  various  crimes  are  set  forth  in 
the  body  of  the  work.  It  was  thought  that  much  repetition 
might  be  avoided  if  attention  were  drawn  to  a  few  geperal 
rules.  Only  the  maximum  limit  of  penal  servitude  is 
noticed  in  the  text,  as,  with  very  few  exceptions  which  are 
specially  pointed  out,  the  minimum  limit  is  fivef  years. 
Where  penal  servitude  may  be  awarded,  almost  without 
exception  (any  exception  being  mentioned)  the  Court  has 
the  alternative  of  sentencing  to  imprisonment  for  a  term 
not  exceeding  two  years ;  therefore,  such  imprisonment  has 
not  generally  been  specified.  The  rules  as  to  hard  labour, 
whipping,  and  solitary  confinement  are  adverted  to  in  the 
chapter  on  Punishment.  A  reference  to  the  Table  of 
Offences  at  the  end  of  the  volume  will  clear  up  any  diffi- 
culty which  may  arise. 

*  Many  of  these  quotations  have  been  omitted  in  the  present  (8th)  Edition,  as 
they  do  not  appear  in  the  2nd  Edition  of  the  work  referred  to. — Ed. 
t  Now  three. — Ed, 
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THE    CRIMIJSfAL    LAW. 


BOOK    I. 

INTEODUCTORY  CHAPTER. 

CRIME. 

The  term  "  crime  '^  admits  of  description  rather  than  Crime, 
definition.  There  are  no  certain  and  universal  intrinsic 
qualities  which  at  once  stamp  an  act  with  the  character 
of  a  crime.  We  term  a  flagitious  act  a  crime  rather  on 
account  of  its  consequences  than  from  any  regard  to  such 
intrinsic  characteristics.  Thus,  turning  to  one  of  the 
most  satisfactory  explanations  of  the  term  under  consi- 
deration, we  learn  that  it  is  ^'  an  act  forbidden  by  law ; 
under  pain  of  punishment ''  (a). 

The  question  at  once  presents  itself,  What  are  the  Punishments. 
distinguishing  marks  of  "  punishments  "  ?  This  will, 
perhaps,  be  seen  most  cleariy  by  a  contrast.  Sanctions 
(that  is,  evils  incurred  by  a  person  in  consequence  of 
disobedience  to  a  command,  and  thus  enforcing  that 
command)  fall  under  two  heads. 

I.  Those  which  consist  in  the  wrongdoer  being  obliged 
to  indemnify  the  injured  party,  either  in  the  way  of 
damages  or  of  specific  performance. 

(a)  Fitz.  St.  I.  / 


2  CHIME. 

2.   Some  Bufifering  ezperienced  by  the  wrongdoer. 

In  the  first  case  the  enforcement  of  the  sanction  is 
in  the  discretion  of  the  injured  party  (or  his  representa- 
tive), and  its  object  is  his  advantage. 

In  the  second  case  the  sanction  is  imposed  for  the 
public  benefit,  and  is  enforced  or  remitted  at  the  discre- 
tion of  the  sovereign  as  the  representative  of  the  pablic, 
such  discretion  being  exercised  according  to  law  (a). 

Grime  and  Here  we  arrive  at  the  true  ground  of  distinction  (or 

contrastod?^^  rather  difference,  inasmuch  as  the  two  terms  do  not 
exclude  each  other,  and  therefore  cannot  be  distin- 
guished) between  Civil  Injuries  or  Torts,  and  Crimes. 
The  difference  is  not  a  difference  between  the  tendencies 
j  of  the  two  classes  of  wrongs,  but  a  difference  between  the 
modes  in  which  they  are  respectively  pursued  ;  that  is, 
whether  as  in  the  first  or  second  of  the  cases  mentioned 
above  (6). 

That  there  is  nothing  in  the  nature  of  a  crime  which, 
per  se,  determines  that  a  particular  wrongful  act  should 
be  necessarily  relegated  to  the  category  of  crime,  two 
considerations  will  suffice  to  show.  First,  in  different 
countries,  and  at  different  eras  in  the  history  of  the  same 
country,  the  line  between  civil  and  criminal  is,  and  has 
been,  utterly  different.  For  example,  at  Bome  theft  was 
regarded  as  a  civil  injury,  for  which  pecuniary  redress 
had  to  be  made.  And  we  have  only  to  point  back  to 
the  Anglo-Saxon  system  to  illustrate  the  narrowness 
of  the  domain  of  criminal  law  in  rude  societies.  The 
second  consideration  is  that  the  same  wrongful  act  is 
regarded  as  a  crime  or  a  civil  injury  according  as 
proceedings  are  taken  with  reference  to  the  one  or  the 
other  sanction.  In  the  English  law  the  best  examples  of 
this  are  libels  and  assaults.     The  same  writing,  or  the  same 


(a)  Austin,  518. 

(6)  Austin,  417.  A  good  description  of  crimes  having  in  view  the  true 
ground  of  difference  is  given  in  Bishop,  i  Cr.  L.  §  43.  "  Those  wrones 
which  the  government  notices  as  injurious  to  the  public,  and  punishes  in 
what  is  called  a  criminal  proceeding,  in  its  own  name." 
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assault,  may  be  made  the  subject  of  civil  or  of  criminal 
proceedings.  If  A.  write  of  B.  that  he  is  a  swindler,  B. 
may  either  indict  A.  for  the  crime,  or  bring  an  action 
against  hira  for  the  civil  injury  (a). 

It  may  be  well  to    interpose  an  explanation  of  the  The  samo  act 
courses  open  to  the  injured  person  when  the  same  wrong  both  civirlnd 
is  both  a  crime  and  a  civil  injury.     He  has  not  always  criminal  pro- 
the  power  of  choosing  in   which  way  he  will  proceed. 
The  rule   is   based   on   the   distinction   of  crimes   into 
felonies  and  misdemeanors  (b).     It  used  to  be  considered 
that  in  the  case  of  felonies  the  crime  must  be  prosecuted 
before  civil  redress  could  be  sought  from  the  wrongdoer  (c). 
In  misdemeanors  there  is  no  such  distinction  ;  either  pro- 
ceeding may   be  taken  first,   or  both  may  be  pursued 
concurrently. 

Before  leaving  the  subject  of  the  difference  between 
crimes  and  civil  injuries^  two  other  groundless  distinc- 
tions may  be  adverted  to.  First,  the  distinction  does 
net  consist  in  this,  that  the  mischief  of  criniies  (as  a 
class)  is  more  extensive  than  that  of  civil  injuries  (as 
a  class) ;  nor,  secondly,  in  this,  that  the  object  of  the 
sanction  in  the  case  of  crimes  is  prevention,  in  the  case  of 
civil  injuries  redress  to  the  injured  party  (d). 

How  nearly  the  two  classes  are  related,  even  when  the 
act  cannot  be  regarded  as  common  to  both,  an  example 
will  serve  to  show.  A.  falsely,  fraudulently,  and  with 
intent  to  deceive  B.,  sells  him  a  quantity  of  beer  short  of 
the  just  measure.  This  was  held  to  be  only  an  inconve- 
nience and  injury  to  a  private  person,  which  might  have 
been  guarded  against  with  due  caution  (e).     But  if  the 

(a)  Aastin,  417,  518.  (6)  v.  p.  7. 

'  (e)  The  omission  to  prosecute  would  not  now  be  considered  a  good  plea 
in  bar  of  the  action,  but  if  the  felony  appeared  on  the  face  of  the  plaintiff's 
pleadings  the  Court  would  probably  order  the  action  to  be  stayed,  y.  Addi- 
son on  Torts,  76  ;  Wells  v.  Abrcitiamaj  L.  K.  7  Q.  B.  554  ;  41  L.  J.  Q.  B. 
306;  26  L.  T.  433  ;  Warb.  L.  C.  ^276;  Ap^deby  v.  Franklin,  L.  R.  17 
Q.  B.  D.  93  ;  Boope  v.  D^Avigdar,  L.  R.  10  Q.  fi.  D.  412. 

(d)  Austin,  417,  520. 

(e)  B.  V.  Wheatlyy  2  Burr.  1125 ;  v.  also  B,  v.  Codrington,  i  C.  &  P. 
661. 
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defect  in  the  amonnt  had  been  owing  to  a  false  vessel  for 
measuring,  A.  would  have  been  indictable.  So  was  S., 
who  delivered  a  quantity  of  coals,  to  his  knowledge 
weighing  14  cwt.,  he  falsely  and  fraudulently  represent- 
ing that  the  quantity  he  had  delivered  weighed  18  cwt., 
and  thereby  obtaining  the  price  of  1 8  cwt.  (a). 

It  is  often  of  the  utmost  importance  to  determine 
whether  a  particular  proceeding  is  a  criminal  or  a  civil 
proceeding.  Thus,  the  right  of  appeal  which  generally 
exists  in  civil  causes  is,  where  there  is  any  right  of  appeal 
at  all,  of  an  entirely  different  nature  and  form  in  criminal 
proceedings.  The  question  arose  on  an  information  for  the 
recovery  of  penalties  for  smuggling,  under  a  particular 
statute  (b).  The  true  test  is  whether  or  not  the  inflic- 
tion of  punishment  follows  on  the  result  being  unfavour- 
able to  the  defendant.  If  the  end  of  the  proceeding  is 
that  the  defendant  is  required  to  pay  a  sum  of  money^ 
the  question  will  resolve  itself  into  whether  the  fine  is  a 
debt  or  a  punishment  (c). 

The  moral  nature  of  an  act  is  an  element  of  no  value 
in  determining  whether  it  is  criminal  or  not.  On  the 
one  hand,  an  act  may  be  grossly  immoral,  and  yet  it  may 
not  bring  itB  agent  within^e  pale  of  th^  crimLal  law- 
as  in  the  case  of  adultery.  '*  Human  laws  are  made^  not 
to  punish  sin,  but  to  prevent  crime  and  mischief  "  (d).  On 
the  other  hand,  an  act  perfectly  innocent,  from  a  moral 
point  of  view,  may  render  the  doer  amenable  to 
punishment  as  a  criminal.  To  take  an  extreme  example : 
W.  was  convicted  on  an  indictment  for  a  common  nui- 
sance, for  erecting  an  embankment  which,  although  it  was 
in  some  degree  a  hindrance  to  navigation,  was  advan- 
tageous in  a  greater  degree  to  the  users  of  the  port  (e). 
Here  the  motive,  if  not  praiseworthy,  was  at  least  inno- 


(a)  B,  V.  Sherwood,  26  L.  J.  (M.C.)  81,  overniling  jB.  v.  Reed^  7  C.  &P» 
848. 

(h)  Attorney 'QtTieral  v.  Badloff,  10  Exch.  84. 

(c)  Cattell  V.  Jresorij  27  L.  J.  (M.G.)  167. 

(d)  Attorney- OenercU  v.  SiUem^  2  H.  &  C.  526. 

(e)  R,  ▼.  Ward,  5  L.  J.  (K.B.)  221. 
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cent.  The  fact  that  the  motive  of  the  defendant  is 
positively  pions  and  laudable  does  not  prevent  a  convic- 
tion if  his  act  is  in  itself  unlawful  (a). 

This  forces  upon  our  notice  a  division  of  crimes  into  MaUi  m  se 

1       •  J  7    ■        •  1  '1 'J.  J"  J."      x»  T_  •  T-  ^ViA  Main  quia 

mala  %n  se  and  mcUa  quia  prohioita  ;  a  distinction  which  prohnnta.  \ 
is  of  little  practical  importance  in  our  English  system, 
and  which  must  necessarily  vary  with  the  standard  of 
good  and  bad  (b).  There  will  always  be  some  crimes 
which  naturally  take  their  place  in  the  one  class  or  the 
other ;  for  example,  no  one  will  hesitate  to  say  that 
murder  is  inalum  in  se,  or  that  the  secret  importation  of 
articles  liable  to  custom  is  merely  mcdum  quia  prohibitum  ; 
but  between  these  offences  there  are  many  acts  which  it 
is  difficult  to  assign  to  their  proper  class. 

Some  acts  have  been  recognised  as  crimes  in  the  Crimes  at 
English  law  from  time  immemorial,  though  their  punish-  and?y  eti'nte. 
ments  and  incidents  may  have  been  affected  by  legislation. 
Thus  murder  and  rape  are  crimes  at  common  law.  In 
other  cases,  acts  have  been  pronounced  crimes  by  par- 
ticular statutes,  which  have  also  provided  for  their 
punishment — e.ff.,  offences  against  the  Bankruptcy  Laws. 

In  treating  of  the  Criminal  Law,  or  the  Pleas  of  the  Division  of  the 
Crown  (c),  the  subject  naturally  divides  itself  into  two  ^^  ^®°** 
portions.  The  first,  dealing  with  crimes  generally  and 
the  various  individual  crimes,  their  constituents,  their 
differences,  appropriate  punishments,  and  other  incidents, 
may  be  termed — The  Law  of  Crimes.  The  second,  deal- 
ing with  the  machinery  by  means  of  which  these  crimes 
are  prevented,  or,  if  committed,  by  means  of  which  they 
meet  with  their  punishment,  may  be  termed — The  Law  of 
Criminal  Procedure, 

(a)  B,  V.  Sharpen  26  L.  J.  (M.C.)  47.  (6)  Austin,  590. 

(c)  80  called  because  the  king,  in  whom  centres  the  majesty  of  the  whole 
community,  is  supposed  by  the  law  to  be  the  person  injured  by  every  infrac- 
tion of  the  public  rights  belonging  to  that  community,  and  is,  therefore,  in 
aU  cases  the  proper  prosecutor  for  every  public  offence.     4  BL  2. 
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CHAPTEE  II. 

DIVISIONS  OF    CRIME. 

ExpUuuitioii  of  Crime, — Oj^ence, — These  •  terms  are  sometimes  used 
in*Orimiiiar^  synonymously  of  the  whole  class  of  illegal  acts  which  en- 
^*^'  tail  punishment.     Each  of  them,  however,  has  sometimes 

a  narrower  signification ;  and  in  this  sense  they  are 
opposed  to  each  other,  and  divide  between  them  the 
whole  field  of  acts  which  each  in  its  wider  sense  covers. 
The  latter  use  is  that  which  confines  the  term  **  ofience  ** 
to  acts  which  are  not  indictable,  bnt  which  are  punished 
on  summary  conviction,  or  by  the  forfeiture  of  a 
penalty  (a)  ;  while  **  crime  "  is  restricted  to  those  which 
are  the  subjects  of  indictment. 

Indictahle  Crimes. — All  treasons,  felonies,  and  misde- 
meanors, misprisions  of  treason  and  felony  (b)y  whether 
existing  at  common  law  or  created  by  statute,  are  the 
subjects  of  indictment.  So  also  are  all  attempts  to 
commit  any  of  these  acts  (c).  Further,  if  a  statute 
prohibits  a  matter  of  public  grievance,  or  commands  a 
matter  of  public  convenience  (such  as  the  repairing  of 
V  highways  or  the  like),  all  acts  or  omissions  contrary  to 

the  prohibition  or  command  of  the  statute,  being  misde- 
meanours  at  common  law,  are  punishable  by  indictment, 
if  the  statute  does  not  manifestly  seem  to  exclude  this 
mode  of  proceeding  (rf).  But  it  is  otherwise  if  the 
rights  which  are  regulated  are  merely  private.  If  the 
statute  on  which  the  indictment  is  framed  is  repealed 
the  statute  cannot  be  acted  upon,  in  respect  of  a  pro- 

(a)  V.  Lee  v.  Dangar^  Grant  &  Co.,  L.  K.  [1892X  2  Q.  B.  at  pp.  347, 
348.  (6)  V.  p.  7.  (c)  V.  p.  15, 

{d)  Hawk.  Bk.  2,  c.  25,  b.  4. 
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ceeding  nnder  it,  commenced  before  its  repeal,  and  in  this 
respect  there  is  no  valid  distinction  botween  matters  of 
form  and  substance  (a).  ''  It  has  long  been  established, 
that  when  an  Act  of  Parliament  is  repealed,  it  mnst  be 
considered,  except  as  to  transactions  past  and  closed,  as  if 
it  had  never  existed  "  (6). 

Misprision, — In  general  this  term  signifies  some  neglect 
or  contempt,  especially  when  a  person,  without  assenting 
thereto,  knows  of  any  treason  or  felony  and  conceals  it  (c). 
Bat  it  has  also  been  applied  to  every  great  misdemeanor 
^which  has  no  certain  name  given  to  it  in  the  law  ;  for 
example,  the  maladministration  of  public  officers.  The 
former  kind  is  sometimes  termed  negative,  the  latter 
positive  misprision. 

The  main  classification  of  indictable  crimes  is  threefold 
-Treason,  Felony,  Misdemeanor — though  "treason"  is 


strictly  included  in  the  term  *'  felony." 

Fdony, — Misdemeanor. — It  will  be  remembered  that 
in  contrasting  crimes  and  civil  injuries,  we  found  that 
there  were  no  intrinsic  qualities  the  possession  of  which 
assigned  an  act  to  either  class.  In  distinguishing  felony 
firom  misdemeanor  we  shall  also  find  that  the  difference 
is  only  one  founded  on  the  consequences  of  each.  But  the 
latter  classification  is  exhaustive,  and  not  a  cross  division, 
as  in  the  case  of  crimes  and  civil  injuries,  inasmuch  as  the 
same  act  cannot  be  both  a  felony  and  a  misdemeanor. 

It  is  a  popular  idea,  which  to  a  certain  extent  the 
law  has  countenanced,  that  the  present  distinction  between 
felonies  and  misdemeanors  is  one  founded  on  the  degree 
of  enormity  of  the  crime.  That  this  is  not  necessarily 
the  case  will  be  seen  when  we  consider  what  offences 
belong  to  the  one  class  and  what  to  the  other.  No  one 
will  maintain  that  perjury,  which  is  a  misdemeanor,  is  of 


(a)  R.  Y.' Denton,  i8  Q.  B.  761 ;  21  L.  J.  (M.C.)  207  ;  17  Jur.  453, 
following  B.  ▼.  Inhabitants  of  Mawgan^  8  A.  &  E.  496  ;  7  li.  J.  (M.C.)  98. 

(6)  Per  Lord  Tenterden  iu  Surtees  v.  EUison,  9  B.  &  C.  750 ;  7  L.  J. 
(K.B.)  335.  (c)  V.  p.  44. 
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less  gravity  than  simple  larceny,  which  is  a  felony.     As  a 
rule,  however,  the  more  seyions  crimes  are  felonies. 

Origin  of  What,  then,  is  the  origin  and  force  of  this  distinction, 

"  e  ony.  ^  distinction  attended  with  important  consequences  ?     To 

obtain  an  answer  we  must  look  back  to  the  period  of 
feudal  law.  According  to  the  better  opinion  the  term 
"/eZoTiy  "  is  derived  from  two  Teutonic  words  (a),  the  one 
signifying  a  fief  or  feud,  the  other  price  or  value.  Thus 
the  term  was  applied  to  those  offences  which  resulted  in 
the  tenant's  forfeiture  of  his  land  jp  the  lord  of  the  fee  ; 
though  primarily  it  ^signified  the  penal  consequences — i.c., 
the  forfeiture  of  property  in  consequence  of  such  offences. 
By  another  slight  deflection  the  term  was  extended  to 
offences  which  involved  forfeiture  of  goods.  Blackstone 
thus  defines  a  ftlony  to  be  '*  an  offence  which  occasions  a 
total  forfeiture  of  either  lands  or  goods,  or  both,  at  the 
common  law  ;  and  to  which  capital  or  other  punishment 
may  be  superadded  according  to  the  degree  of  guilt "  (6). 
Capital  punishment,  indeed,  usually  followed  upon  a  con- 
viction for  felony,  the  exceptions  being  petty  larceny  and 
mayhem. 

It  may  be  noticed  that  where  a  statute  declares  that 
an  offender  agaiust  its  provisions  shall  be  deemed  to  have 
feloniously  committed  the  act,  the  offence  is  thereby  made 
a  felony  (c). 

**  Misdemeanor  "  is  to  be  regarded  as  a  negative  expres- 
sion ;  being  applied  to  indictable  crimes  not  falling  within 
the  class  of  felonies.  In  a  wide  and  general  sense,  the 
term  is  also  used  synonymously  with  **  crime." 

Abolition  of  In  the  year  1870  the  legislature  struck  at  the  root  of 

the  distinction  we  have  been  treating  of ;  but  the  terms 
"  felony "  and  "  misdemeanor,"  having  become  firmly 
attached  to  the  various  indictable  offences,  still  remain. 
It  was  provided  that  no  confession,  verdict,  inquest,  con- 
viction or  judgment  of  or  for  any  treason,  or  felony,  or 


forfeiture. 


(a)  Fee-Ion.     For  some  conjectural  (ieri^ations,  v.  4  St.  Bl.  7. 
(6)  4  Bl.  95.  (c)  Ji.  V.  Johnsoiif  3  M.  &  S.  556. 
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fdo  de  se,  shall  cause  any  attainder  or  corruption  of  blood, 
or  any  forfeiture  or  escheat  (a). 

In  addition  to  the  distinction  as  to  forfeiture,  which  Incidents  of 
we  have  just  seen  to  be  a  thing  of  the  past,  there  are  misdemeanors 
other  points,  some  nominal,  others  real,  which  distinguish  co'^t^st^d. 
felonies  from  misdemeanors : 

i.  As  to  arrest, — It  will  suflSce  here  to  state  generally 
that  an  arrest  without  warrant  is  justifiable  in  certain 
cases  of  supposed  felony,  where  it  would  not  be  in  cases 
of  supposed  misdemeanor  (6).  \    yt 

ii.  As  to  the  tried. — Misdemeanors  may  be  tried  upon 
an  indictment,  inquisition,  or  information ;  felonies  upon 
the  first  two  only. 

The  right  of  peremptory  challenge  to  jurors  is  confined 
to  those  charged  with  felony. 

On  minor  points  there  is  also  a  difference,  e.g.,  the 
form  of  oath  taken  by  the  jury  (c) ;  the  mode  of  swearing 
the  jury;  again,  in  misdemeanor  the  defendant  is  not 
given  in  charge  to  the  jury  (d) ;  and  in  felonies  the  prisoner 
mast  be  present  throughout  the  trial,  while  a  case  of 
misdemeanor  may  be  tried  although  the  accused  be  not 
present,  if  he  have  previously  pleaded  (e).  In  many 
cases  of  misdemeanor  the  person  accused  is  entitled  to  be 
released  on  bail  while  awaiting  his  trial,  whereas  this  is 
not  the  case  if  the  charge  is  one  of  felony  (/). 

iii.  As  to  the  civil  remedy. — As  we  have  seen  (^),  the 
felony  should  be  prosecuted  before  a  civil  action  is  com- 
menced against  the  guilty  person  with  reference  to  the 
same  act ;  in  misdemeanor  there  is  no  such  necessity. 

(a)  33  &  34  Vict.  c.  23,  s.  i.  (6)  v.  pp.  311,  312. 

(c)  V.  p.  384.  {d)  V.  p.  385. 

(0)  8th  report  of  the  CommiBsioners  on  Criminal  Law,  p.  143;  i  Chittj, 
Cr.  L.  532,  ▼.  also  p.  362. 

(/)  ▼.  p-  319-  ig)  V.  p.  3. 
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ESSENTIALS  OF   A    CRIME. 

In  order  to  ascertain  who  are  and  who  are  not  capable  of 
committing  crimes,  it  will  be  necessary  to  examine  certain 
terms  which  are  liable  to  confusion. 

In  the  first  place,  we  mnst  deal  with  those  elements 
which  occur  in  every  case  of  crime ;  and  the  absence  of 
either  of  which  (except  in  a  limited  number  of  cases  to 
which  we  will  refer)  excludes  the  act  from  the  category 
of  crimes,  viz.,  Willj  and  Criminal  Intention  or  Malice. 
It  will  be  more  convenient  to  treat  of  them  in  this  order, 
though  obviously  the  reverse  of  the  actual  sequence  of 
events. 

Will.  To  will  an  act  is  to  go  through  thatjnward  state  which, 

as  experience  informs  us,  is  always  succeeded  by  motion ; 
that  is,  unless  the  body  be  physically  incapable.  And 
^'  will "  is  to  be  distinguished  from  those  wishes  which  are 
not  carried  into  execution ;  for  example,  excited  by  jealousy, 
I  wish  to  kill  B.,  but  fear  of  the  law  prevents  me  from 
willing  that  act.  If  the  act  be  not  willed,  it  is  said  to 
be  involuntary ^  and  does  not  render  its  doer  amenable  to 
the  criminal  law. 

Intention.  Intention   is    the   "direction  of  conduct  towards  the 

object  chosen  upon  considering  the  motives  which  suggest 
the  choice  "  (a).  The  willing  may  succeed  the  intention 
instantaneously,  or  years  may  intervene  between  the 
formation  of  the  intention  and  the  exercise  of  the  will. 
An  example  will  explain  the  relation  of  the  two  terms 

(a)  Fitz.  St.  69. 
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more  clearly.  A.  hates  B.  In  consequence  of  this  hatred 
A.»  on  meeting  B.,  shoots  him  dead.  Here  A.  may  hare 
made  up  his  mind  to  shoot  B.  when  he  meets  him ;  bnt 
up  to  this  pointy  while  the  two  are  separated,  A.'s 
intention  only  is  formed.  He  meets  B.  in  the  road,  and 
carries  ont  his  design  or  intention  by  pulling  the  trigger. 
Now  he  wills  the  act ;  that  is,  he  wishes  it  in  snch  a  way 
as  to  cause  the  motion  of  his  arm  and  finger. 

• 

In  this  example  a  third  element  appears.  The  motive  Moti7e. 
of  the  act  is  the  deadly  hatred.  Motive  may  be  defined 
as  "  that  which  incites  and  stimulates  to  action."  It  may 
serve  as  a  clue  to  the  intention ;  but  it  is  the  intention 
which  determines  the  quality,  criminal  or  innocent,  of 
the  act. 

So  much  for  intention  generally.  But  to  make  a  Maiice,  or 
person  a  criminal,  the  intention  must  be  a  state  of  mind  Stention. 
forbidden  by  the  law.  I  utter  a  forged  note,  not  knowing 
it  to  be  such,  and  therefore  not  intending  to  defraud. 
No  crime  is  committed.  But  if  I  have  such  intention, 
this  criminal  intention  stamps  the  act  with  the  character 
of  crime.  The  guilty  state  of  mind,  the  mens  rea  or 
criminal  intention,  is  often  known  by  the  term  "  Malice  "  ; 
a  term  which  is  truly  a  legal  enigma,  on  account  of  the 
conflicting  senses  in  which  it.  has  been  used.  '^  Malice,'* 
in  the  common  acceptation  of  the  word,  means  Jjl^will 
against  a  particular  person  or  persons.  But  in  its  legal 
SQgse^it  means  a  wrongful  act  done  intentionally  without 
_^ast  cause  or  excuse?  As  synonymous  with  criminal 
intention,  it  is  necessary  to  the  legal  conception  of  crime, 
and  to  secure  a  conviction,  as  a  general  rule,  malice 
of  this  kind  must  bo  directly  proved.  But  when  the 
law  expressly  declares  an  act  to  be  criminal,  the  ques- 
tion of  intention  or  malice  need  not  be  considered ; 
except  by  the  judge  in  estimating  the  amount  of  punish- 
ment (a). 


(a)  Broom,  C.  L.  993 ;  Cundy  v.  Le  Cocq,  L.  K.  13  Q.  B.  D.  at  p.  209. 
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Malice,  active        This  malice  is  found  not  only  in  cases, 

or  passive. 

I.  Where  the  mind  is  actively  or  positively  in  fault,  as 
where  there  is  a  deliberate  design  to  defraud,  but  also 

II.  Where  the  mind  is  passively  or  negatively  to  blame, 
that  is,  where  there  is  culpable  or  criminal  inattention  or 
negligence.     A  common  example  of  this  is  manslaughter 

'  by  a  surgeon  who  has  shown  gross  incompetence  in  the 
treatment  of  the  deceased.  But  here  the  criminality 
consists  in  the  wilfully  incurring  the  risk  of  causing  loss 
or  suffering  to  others  (a).  So  that,  in  fact,  the  malice  is 
only  traced  one  stage  further  back.  An  extreme  case  of 
this  negative  malice  is  where  there  is  merely  the  absence 
of  a  thought  which  ought  to  have  been  there,  as  in  the 
non-repair  of  roads  through  forgetf ulness. 

Malice,  express      It  is  usual  to  lay  dowu  that  malice  is  either 

or  implied. 

1 .  Express,  or  in  fact,  as  where  a  person  with  a  deli- 
berate mind  and  formed  design  kills  another. 

2.  Im2)iied,  or  in  lata,  as  where  one  wilfully  poisons 
another,  though  no  particular  enmity  can  be  proved ;  or 
where  one  gives  a  perfect  stranger  a  blow  likely  to  pro- 
duce death.  Here  there  is  a  wilful  doing  of  a  wrongful 
act  without  lawful  excuse ;  and  the  intention  is  an  infer- 
ence of  law  resulting  from  the  doing  the  act  (6).  The 
law  infers  that  every  man  mast  contemplate  the  necessary 
consequences  of  his  own  act  (c)  and  moreover  that  every 
act,  in  itself  unlawful,  is  wrongfully  intended,  or  in  other 
words  '^  malicious,"  until  the  contrary  is  proved. 

Here,  and  everywhere  in  dealing  with  malice,  there  is 
danger  of  the  student  being  led  astray  by  the  moral 
signification  of  the  word,  as  denoting  ill-will  or  male- 
volence. In  other  words,  of  confounding  motive  with 
criminal  intention.  Malice,  in  the  sense  of  malevolence, 
is  not  essential  to  a  crime  ;  malice,  in  its  legal  significa- 
tion of  criminal  intention,  as  a  general  rule,  is. 


id)  Broom,  C.  L.  995.  (&)  4  Bl,  200,  v.  post,  p.  153. 

(c)  R.  V.  DUon,  3  M.  &  Rel.  15. 
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As  we  have  seen,  it  is  the  character  of  the  intervtion  intention, 
that  determines  the  character  of  the  act ;  though  other  cnmhiaiity. 
considerations,  for  example,  motives,  are  taken  into 
account  in  order  to  discover  the  intention.  The  same 
act  may  be  wholly  innocent,  a  civil  injury,  or  a  crime, 
according  to  the  intention.  For  example,  A«  takes  a 
horse  from  the  owner's  stable  without  his  consent.  If 
he  intend  to  fraudulently  deprive  the  owner  of  the 
property  and  appropriate  the  horse  to  himself,  he  is 
guilty  of  the  crime  of  larceny.  If  he  intend  to  use  it 
for  a  time  and  then  return  it,  it  is  a  trespass  or  civil 
injury  only.  If  he  take  it  in  due  course  as  distress  for 
rent,  he  is  justified  and  not  exposed  to  any  ill  conse- 
quences (a). 

m 

If  there  be  present  a  criminal  intention,  the  prisoner 
is  not  exculpated  because  the  results  of  the  steps  he 
takes  to  carry  out  that  intention  are  other  than  those  he 
anticipated  or  intended.  For  example,  if  A.,  intending 
to  shoot  B.,  shoots  C,  mistaking  C.  for  B.  The  act,  viz., 
the  shooting,  is  willed,  and  the  intention  is  criminal 
(and  felonious)  ;  therefore  the  essentials  of  a  crime  are 
furnished. 

We  have  already  suggested  that  there  are  exceptions  Nemo  est  rma 
to  the  rule  that  a  criminal  ii^tention  is  necessary  to  con-  ^^*»«^*'^ 
stitute  a  crime,  or  as  that  rule  has  been  expressed,  Nemo  Exceptions  to 

.   .  .  T      •  11  rule. 

est  reus  nis%  mens  sit  rea.  It  is  not  altogether  easy  to 
systematize  or  define  these  exceptions,  the  number  of 
which  modem  legislation  has  tended  to  increase,  but  it 
may  be  observed  that  they  are  only  to  be  found  among 
the  minor  offences,  and  generally  among  those  offences 
which  have  been  created  by  statute.  They  may,  however, 
be  referred  to  three  classes  (&).  The  first  class  includes 
acts  not  criminal  in  any  real  sense,  but  which  in  the 
public  interest  have  been  prohibited  by  statute  under  a 
penalty,  eg  ,  the  innocent  possession  of  liquorice  by  a 

(a)  Broom,  C.  L.  993 

(6)  See  the  judgment  of  Wright,  J.,  in  Sherraa  v.  De  HtUzen,  L.  R. 
[1S95]  I  Q*  ^'  **  P*  92^  >  ^^^9PP^  V.  Moore^  L.  R.  [1898]  2  Q.  B.  at  p.  312. 
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beer  retailer,  or  of  adulterated  tobacco  by  a  dealer  in 
tobacco.  The  second  class  comprebends  some  and 
perhaps  all  public  nuisances,  for  which  a  man  may  be 
held  criminally  responsible  although  the  nuisance  is  com- 
mitted by  his  servants  without  his  knowledge,  or  even 
contrary  to  his  orders.  There  is  a  third  class  of  cases 
which  mostly  fall  within  the  laws  as  to  adulteration  or 
merchandise  marks,  or  the  sale  of  intoxicating  liquors,  in 
which  the  Court  has  come  to  the  conclusion  that,  having 
regard  to  the  clearly  expressed  language,  and  to  the  scope 
and  object  of  the  statutes  dealing  with  the  offences  which 
they  created,  the  Legislature  intended  to  fix  criminal 
responsibility  upon  a  master  for  acts  done  by  his  servant 
in  the  course  of  his  employment,  even  though  the  master 
may  have  expressly  prohibited  them. 

Attempts.  Though  a  mere  intention  is  not  punishable  if  no  steps 

are  taken  to  carry  it  into  effect,  an  attempt  to  commit  a 
crime  is  itself  a  crime,  and  therefore  the  subject  of 
punishment.  An  attempt  may  be  said  to  be  the  doing  of 
any  of  the  acts  which  must  be  done  in  succession  before 
the  desired  object  can  be  accomplished  ;  with  the  limita* 
tion  that  the  attempt  must  be  an  act  directly  approxima- 
ting to  the  commission  of  the  offence.  Thus,  procuring 
a  die  for  coining  was  held  an  act  in  furtherance  of  the 
criminal  purpose  sufficiently  proximate  to  the  offence  (a). 
but  not  so  the  buying  a  box  of  matches  for  setting  a  stack 
of  com  on  fire  (6). 

Every  attempt  to  commit  a  crime  is  itself  an  indict- 
able misdemeanor  at  common  law.  In  some  cases,  it  is 
specially  provided  that  it  shall  amount  to  a  felony,  e.g,^ 
attempt  to  murder  (c). 

Verdict  of  If  on  the  trial  of  a   person   charged  with  felony  or 

fndictmen^  for  misdemeanor,  the  jury  do  not  think  that  the  offence  was 
SimT™^^^^    completed,   but,   nevertheless,    are    of    opinion    that    an 


(a)  R.  V.  Roberts,  25  L.  J.  (M.C.)  17. 

\h)  R.  V.  Taylor^  i  F.  &  F.  511.     As  to  an  attempt  to  pick  an  empty 
pocket,  V.  p.  209. 

(c)  24  &  25  Vict.  c.  100,  Es.  11-15. 
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attempt  was  made,  they  may  find  a  verdict  to  that  effect. 
The  prisoner  is  then  dealt  with  as  if  he  had  been  convicted 
on  an  indictment  for  the  attempt  (a).  But  it  has  been 
held  that  such  a  verdict  cannot  be  found  where  the 
attempt  itself  has  been  made  a  felony  by  statute,  as  an 
ikttempt  to  murder  (h). 


(a)  14  &  15  Vict.  c.  100,  B.  9.  (6)  5.  ^.  Connell,  6  Cox,  178. 


(      i6     ) 


CHAPTER  IV. 

PERSONS   CAPABLE   OF   COMMITTING   CRIMES. 

Exemptions  EvERY  man  must  be  presumed  to  be  responsible  for  his 
reapoMibmry.  ^^  until  the  Contrary  is  clearly  shown.  If  an  act 
ordinarily  falling  within  the  scope  of  the  criminal  law  be 
committed,  the  law  presumes  that  it  was  done  wilfully  and 
with  malicious  intent.  Therefore  it  lies  on  the  accused 
to  rebut  this  presumption. 

There  are  certain  exemptions  from  criminal  responsi- 
bUity,  or  rather,  under  certain  circumstances,  acts  which 
would  otherwise  be  criminal  are  on  some  special  ground 
not  deemed  so.  The  foregoing  examination  of  the 
essential  elements  of  crime  enables  us  to  determine  what 
is  the  nature  of  these  exemptions ;  inasmuch  as  they  are 
founded^  as  a  rule,  on  the  absence  of  one  of  those 
essentials.  In  one  or  two  instances,  however,  other 
considerations,  either  of  policy  or  well-advised  lenity,  are 
entertained,  e.g.^  in  the  case  of  crimes  committed  by 
ambassadors. 

Classification        The  Several  instances  of  irresponsibility  may  be  re- 

of  exemptions.  ^^^^  ^  ^j^^  following  claSSeS  I— 

1.  Absence  of  criminal  intention  or  malice,  includ- 
ing :— 

Insanity :  Infancy  :  Ignorance  (mistake.) 

2.  Absence  of  will,  i.e.,  the  act  is  purely  involun- 
tary : — 

Misfortune,  &c. :  Physical  compulsion, 

/ 

3.  Instant  and  well-grounded  fear,  stronger  than  the 
fear  naturally  inspired  by  the  law  : — 
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Fear    of    excessive    unlawful    harm.      Coercion  of 
married  women  by  their  husbands. 

In  each  of  these  cases  (1—3)  the  fear  of  punishment  is 
not  calculated  to  act  upon  the  person  so  as  to  deter  him,  or 
to  deter  others  by  making  him  an  example  ;  therefore  the 
punishment  would  be  useless. 

4.  When  an  act,  under  ordinary  circumstances  crimiual, 
is  denuded  of  that  character,  inasmuch  as  it  is  directly 
authorised  by  the  law  : — 

In  pursuance  of  legal  duty;  e.g.,  the  sheriff  hanging 
a  criminal. 

In  pursuance  of  legal  right ;  e.g,^  slaying  in  self- 
defence.  ( 

Here,  as  in   the  first  class,   there    is   no    criminal 
intention. 

Each  of  these  grounds  of  exemption  must  now  be  dealt 
with.  (^ 

Insanity, — With  regard  to  no  subject  in  criminal  law  lo,  insanity. 
has  there  been  so  much  obscurity  and  uncertainty  as  on 
the  question  of  the  responsibility  or  irresponsibility  of  a 
prisoner  when  the  state  of  his  mind  at  the  time  of  the 
commission  of  the  act  is  the  point  at  issue.  The  subject 
is  one  on  which  the  views  taken  by  medical  me^Jlften 
differ  widely  from  those  taken  by  lawyers ;  and^V  the 
former  are  generally  the  most  important  witnesses  in  cases 
of  alleged  insanity,  it  sometimes  becomes  difficult  to  recon- 
cile their  evidence  with  the  rules  of  law  on  the  subject. 


Two  classes  of  mental   alienation  are  usually  recog-  idiocy  and 
nised :—  ^'^"^^^^y- 

I.  DemcTitia  naturalis, or  a  nativitate — in  other  words, 
idiocy,  or  absence  of  understanding  from  birth,  without 
lucid  intervals  :  a  person  deaf  and  dumb  from  birth  is  by 
presumption  of  law  an  idiot,  but  it  may  be  shown  that 
he  has  the  use  of  his  understanding. 

B 
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2.  Dementia  accidentaliSy  or  adventitia — asnally  termed 
insaniti/.  The  mind  is  not  naturally  wanting  or  weak, 
but  is  deranged  from  some  cause  or  other.  It  is  either 
partial  (insanity  upon  one  or  more  subjects,  the  party 
being  sane  upon  all  others)  or  total.  It  is  also  either 
pei^Toanent  or  temporary j  the  object  of  it  in  the  latter  case 
being  afflicted  with  his  disorder  at  certain  periods  only, 
with  lucid  intervals  (a). 


History  of  the 
law  as  to 
insanity. 


Three  stages  in  the  history  of  the  law  as  to  insanity 
may  be  discerned.  The  first  may  be  illustrated  by  the 
following  dictum  of  an  English  judge  in  the  year  1 724  : — 
A  man  who  is  to  be  exempted  from  punishment  '*  must 
be  a  man  that  is  totally  deprived  of  his  understanding 
and  memory,  and  doth  not  know  what  he  is  doing,  no 
more  than  an  infant,  than  a  brute,  or  a  wild  beast ''  (V). 
The  second  stage  regarded  as  the  test  of  responsibility  the 
power  of  distinguishing  right  from  wrong  in  the  abstract  (c). 
The  third  and  existing  doctrine  dates  from  the  trial  of 
M^Naughten  in  the  year  1843  C^- 


M^NaughterCs 
Case. 


In  M'Naughten's  case  certain  questions  were  propounded 
by  the  House  of  Lords  to  the  judges.  The  substance  of 
their  answers  was  to  the  following  effect : — '*  To  establish 
a  defence  on  the  ground  of  insanity,  it  must  be  clearly 
proved  that,  at  the  time  of  the  committing  of  the  act, 
the  party  accused  was  labouring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong,"  Thus  the  question  of  knowledge  of  right  or 
wrong,  instead  of  being  put  generally  and  indefinitely,  is 
pat  in  reference  to  the  particular  act  at  the  particular  time 
of  committing  it. 


(a)  V.  Bac.  Abr.  Idiots.    As  to  dementia  affectata^  or  drunkenness,  t. 
p.  20. 

(6)  R.  V.  Arnold^  16  How.  St.  Tr.  764. 

(c)  R.  V.  Rellingham  [1812],  Collinson  on  Lunatics,  671. 

{d)  10  CI.  &  Fin.  200;  I  C.  &  K.  130. 
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As  to  partial  insanity,  that  is,  when  a  person  is  sane  Partial 
on  all  matters  except  one  or  more,  the  judges  declared  '^^*°*  ^' 
that  '^  he  must  be  considered  in  the  same  situation  as  to 
responsibility  as  if  the  facts  with  respect  to  which  the 
delusion  exists  were  real.  For  example,  if,  under  the 
inflaence  of  his  delusion^  he  supposes  another  man  to  be 
in  the  act  of  attempting  to  take  away  his  life,  and  he 
kills  that  man,  as  he  supposes,  in  self-defence,  he  would 
be  exempt  from  punishment.  If  his  delusion  was  that 
the  deceased  had  inflicted  a  serious  injury  to  his  character 
and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment." 
And  again,  '^  Notwithstanding  the  party  accused  did  the 
act  complained  of  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  public  benefit, 
he  is  nevertheless  punishable  if  he  knew  at  the  time  of 
committing  such  crime  that  he  was  acting  contrary  to 
the  law  of  the  land." 

It  has  been  held  that  an  apparent  absence  of  motive  Absence  of 
for  the  deed  is  not  any  ground  for  inferring  an  irresistible  irresistible 
and  insane  impulse ;   and  that  though  there  be  an  irre-  ™P^^«- 
sistible  impulse,  if  there  be  also  a  full  possession  of  reason-^ 
ing  powers,  it  affords  no  defence  (a). 

As  to  medical  evidence  on  the  question  of  insanity — a  Evidence  of 
witness  of  medical  skill  may  be  asked  whether,  ^suming  ^aJJ^  ^  *" 
certain  facts,  proved  by  other  witnesses,  to  be  true,  they 
in  his  opinion,  indicate  insanity.  But  he  cannot  be 
asked,  although  present  in  Court  during  the  whole  trial, 
whether  from  the  evidence  he  has  heard  he  is  of  opinion 
that  the  prisoner,  at  the  time  he  committed  the  alleged 
act,  was  of  unsound  mind ;  for  such  a  question,  unlike 
the  previous  one,  involves  the  determination  of  the  truth 
of  the  evidence,  which  it  is  for  the  jury  to  determine  (6). 

The   law  presumes  sanity  :  and,  therefore,  the  burden  Trial,  when 

insanity  is 

pleaded, 
(a)  J?.  V.  HayneSf  I  F.  &  F.  666.     JR.  v.  Barton^  3  Coac,  275. 
(6)  £.  V.  Frances^  4  Cox,  57.     See  also  M^Naughten^a  Vme, 
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of  the  proof  of  insanity  lies  on  the  defence.  Even  in 
the  case  of  an  acknowledged  lunatic,  the  offence  is  pre- 
sumed to  have  been  committed  in  a  lucid  interval,  unless 
the  contrary  be  shown.  It  is  for  the  petty  jury  to  decide 
whether  a  case  of  insanity,  recognised  as  such  by  the 
law,  has  been  made  out.  The  grand  jury  have  no  right 
to  ignore  a  bill  on  the  ground  of  insanity  (a).  The  jury  are 
obliged  to  attend  to  the  directions  of  the  judge  as  to 
what  is  the  law  on  the  subject.  When  evidence  is  given 
of  the  insanity  of  the  prisoner  at  the  time  of  the  com- 
mission of  the  offence,  and  it  appears  to  the  jury  that  he 
did  the  act  charged,  but  was  insane  at  the  time  when  he 
committed  it,  they  must  find  a  special  verdict  to  the 
effect  that  the  accused  is  guilty^  but  was  insane  at  the 
time  of  the  commission  of  the  offence.  If  such  a  verdict 
is  found  the  Court  will  orijer  the  accused  to  be  kept  in 
cuRtody  as  a  criminal  lunatic  in  such  place  and  in  such 
manner  as  it  shall  think  proper,  till  the  Queen's  pleasure 
be  known  ;  and  the  Queen  may  order  the  confinement  of 
such  person  during  her  pleasure  (&).  So  if  a  person 
indicted  is  insane,  and  upon  arraignment  is  found  to  be  so 
by  a  jury  impanelled  to  discover  his  state  of  mind,  so 
that  he  cannot  be  tried ;  or  if  on  his  trial,  or  when 
brought  up  to  be  discharged  for  want  of  prosecution,  he 
appears  to  the  jury  to  be  insane,  the  Court  may  record 
such  finding,  and  order  him  to  be  kept  in  custody  till  the 
Queen's  pleasure  be  known  (c). 

In  accordance  with  the  dictates  of  humanity  no 
criminal  proceedings  can  be  taken  against  a  man  when  he 
is  Tion  compos  mentis.  Thus,  if  a  man  commit  murder 
and  become  insane  before  arraignment,  he  cannot  be 
arraigned  ;  if  after  trial  before  judgment,  judgment  cannot 
be  pronounced ;  if  after  judgment  before  execution, 
execution  will  be  stayed. 

Drunkenness        Drunkenness. — Drunkenness  is  sometimes  termed  de^ 

not  an  excuse. 

(a)  R  V.  Hodges,  8  C.  &  P.  195. 
{b)  46  &  47  Vict  c.  38,  8.2. 
(c)  39  &  40  Greo.  III.  c.  94,  8.  2. 
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mentia  affectata — acquired  madness.  A  state  of  volan- 
tary  intoxication  is  not  any  excnse  for  crime  (a).  It  is 
evident  that  if  drunkenness  were  allowed  to  excuse, 
the  gravest  crimes  might  be  committed  with  impunity 
by  those  who  either  counterfeited  the  state  or  actually 
assumed  it. 

It  would,  however,  be  incorrect  to  say  that  the  con-  When  to  be 

-jj.*  £     n        ^  •  J.J.-T*       mj\^     considered. 

sideration  of  drunkenness  is  never  entertained  in  the 
criminal  law.  Though  it  is  no  excuse  for  crime,  yet  it  is 
sometimes  an  index  of  the  quality  of  an  act.  Thus,  in  a 
case  where  the  intention  with  which  the  act  was  done  is 
the  essence  of  the  offence  the  drunkenness  of  the  accused 
may  be  taken  into  account  by  the  jury  when  considering 
the  motive  or  intent  with  which  he  acted ;  for  example, 
on  the  question  whether  a  person  who  struck  a  blow  was 
excited  by  passion  or  acted  from  ill-will ;  whether  expres- 
sions used  by  the  prisoner  were  uttered  with  a  deliberate 
purpose,  or  were  merely  the  idle  expressions  of  a  drunken 
man  (b).  So  a  person  cannot  be  said  to  have  intended 
suicide  if  he  were  so  drunk  that  he  did  not  know  what 
he  was  doing  (c). 

If  the  drunkenness  be  involuntary,  as  for  example,  if 
it  be  by  the  contrivance  of  the  prisoner's  enemies,  he 
will  not  be  accountable  for  his  action  while  under  that 
influence  (d).  Also,  if  drunkenness  has  been  so  far 
persisted  in,  as  to  produce  the  disease  of  insanity,  or  such 
a  degree  of  madness,  even  for  a  time,  as  to  render  a 
person  incapable  of  distinguishing  right  from  wrong,  this, 
equally  with  other  kinds  of  mental  disease,  may  be  pleaded 
in  defence  (e). 

Infancy. — Infancy  can  be  used  in    defence  only   as  i6.  infancy, 
evidence   of  the  absence  of  criminal  intention,   though  cSme?^*^  ^^ 

{a)  V.  Pear8on*8  Case,  2  Lew.  C.  C.  144. 

\h)  a.  V.  Thonuu,  7  C.  &  P.  817  ;  v.  also  R.  v.  Oruse,  8  C.  &  P.  541  ; 
Warb.  L.  C.  22 ;  M.  v.  Doherty,  16  Cdx,  C.  C.  306  ;  Warb.  L.  C.  260. 

(c)  jB.  v.  Moore,  3  0.  &  K.  319. 

(d)  I  Hale.  P.  C.  32. 

(e)  li.  V.  Davis,  14  Cox,  563. 
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there  are  certain  presumptions  of  law  on  the  subject, 
some  of  which  may,  and  some  may  not,  be  rebutted. 

* 

The  age  of  discretion,  and  therefore  of  responsibility, 
varies  according  to  the  nature  of  the  crime.  What  the 
law  technically  terms  "infancy"  does  not  terminate  till 
the  age  of  twenty-one  is  reached ;  but  this  is  not  the 
criterion  in  criminal  law.  Two  other  ages  have  been 
fisted  as  points  with  reference  to  which  the  criminality 
df  an  act  is  to  be  considered. 

First  period.  Under  the  age  of  severiy  an  infant  cannot  be  convicted 
of  a  felony,  or  even,  it  is  stated,  of  any  indictable 
ofTenoe  (a)  ;  for  until  he  reaches  that  age  he  is  presumed 
to  be  doli  incapax ;  and  the  law  does  not  permit  this 
presumption  to  be  rebutted  by  even  the  clearest  evidence 
of  a  mischievous  discretion  (&). 

Second  period.  Between  seven  and  fourteeUy  he  is  still,  primd  fade 
deemed  by  law  to  be  doli  incapax  ;  but  this  presumption 
may  be  rebutted  by  clear  evidence  of  such  mischievoas 
discretion,  or,  in  other  words,  that  the  person  accused 
had  a  guilty  knowledge  that  he  was  doing  wrong  (e),  the 
principle  of  the  law  being  malitia  supplet  cstatem.  Thus, 
a  boy  of  the  age  of  ten  years  wjas  hanged  for  killing  his 
companion;  he  having  manifested  a  consciousness  of 
guilt,  and  a  discretion  to  discen)  between  good  and  evil, 
by  hiding  the  body  (d),  Thereis^ne  exception  to  this 
rule,  grounded  on  presumed  phyHcal  reasons.  A  boy 
imder  the  age  of  fourteen  cannot  be  convicted  of  rapa^jor 
similar  ofifences,  even  though  he  has  arrived  at  the  fall 
state  6r  puberty  (e).  He  may,  however,  be  convicted 
as  principal  in  the  second  degree,  i.e.,  of  aiding  and 
assisting  others,  if  he  be  proved  to  be  of  a  mischievoas 
discretion  (/). 

(a)  4  St.  Bl.  20.  (6)  A prcBsumpiio  juris  et  dejure^  v.  p.  431. 

(c)  A  prcestimptio  juris,  v.  p.  431.     B.  v.  Ocew,  4  C.  &  P.  236;  Warb. 
L.  C  17. 
{dj  I  Hale  P.  C.  26,  27  ;  v.  York's  Case,  FoBt.  70. 
(e)  B,  V.  JordaUf  9  C.  &  P.  118. 
(/)  B.  V.  Eldershaw,  3  C.  &  P.  396. 
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Between  fourteen  and  twenty-oney  an  infant  is  presumed  Third  period. 
to  be  doli  capax,  and  accordingly,  as  a  rnle,  may  be 
oonvicted  of  any  crime,  felony,  or  misdemeanor.  Bat 
this  mle  is  subject  to  exceptions,  notably  in  the  case  of 
offences  consistiog  of  mere  non-feasance ;  as,  for  example,  j 
^^glig^ntly  permitting  felons  to  escape,  not  repairing 
highways,  &ic.  It  is  given  as  a  reason  for  the  exemption 
in  cases  of  the  latter  character  that,  not  having  the 
command  of  his  fortune  till  he  is  twenty-one,  the  person 
wants  the  capacity  to  do  those  things  which  the  law 
requires  (a). 

Though,  as  we   have  seen,  infants  who  have  arrived  Juvenile 
at  years  of  discretion  are  not  to  be  allowed  to  commit  °  ®°  *"" 
Grimes  with  impunity,  we  shall  find  that  in  certain  cases 
the  law  deals  with  juvenile  offenders  in  an  exceptional 
way,  in   order,   if  possible,   to   prevent    their    becoming 
confirmed  criminals  (b). 

Ignorance  (including  mistake). — ^Two  kinds  of  ignorance  ic  ignorance 
must  be  distinguished — Ignorance  of  Law — Ignorance  of  for  crime. 
Tact      It   is  a   leading  principle  of   English  law  that  J^^^'*"^*  °^ 
ignorance  of  law  in  itself  will  never  excuse.     Though  it 
is  implied   in  some  of  the  excuses  of  which   we  have 
treated,  e.^.,  infancy,  the  ignorance  of  the  law  is  not  the 
ground  of  exemption  (c).     It  is  no  defence  for  a  foreigner 
charged  with  a  crime  committed  in  England  that  he  did 
not  know  he   was  doing  wrong,  the   act  not  being  an 
offence  in  his  own  country  (d). 

Ignorance  or  mistake  of  fact  will  or  will  not  excuse,  ignorance  of 
according  as  the  original  intention  was  or  was  not  lawful.  ^^^' 
For  example,  if  a  man,  intending  to  kill  a  burglar  breaking 
into  his  house,  kill  his  own  servant,  he  will  not  be  guilty  of 
an  offence.    But  if,  intending  to  do  grievous  bodily  harm  to 
A.,  he,  in  the  dark,  kill  B.,  he  will  be  guilty  of  murder. 

The  cases  we  have  been  noticing  are  those  in  which 
the  exemption  from  the  normal  liability  is  grounded  on 

(a)  4  Bl.  22.  (6)  V.  p.  478. 

(c)  V.  Austin,  499.  [d)  jB.  v.  Esopt  7  C.  &  P.  456. 
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za.  Accident, 
Ac,  as  an 
excuso  for 
crime. 


the  absence  of  criminal  intention  or  malice.  Those  in 
which  the  gronnd  of  exemption  is  absence  of  will,  or,  in 
other  words,  involuntary  acts,  require  very  little  con- 
sideration. 

Accident  (including  misfortune,  mishap,  &c.). — ^To  bo 
valid  as  an  excuse,  the  accident  must  have  happened  in 
the  performance  of  a  lawful  act  with  due  caution.  For 
example,  A.,  properly  pursuing  his  work  as  a  slater,  lets 
fall  a  slate  on  B.'s  head ;  B.  dies  in  consequence  of  the 
injury.  Here  A.  will  not  be  liable ;  but  it  would  have 
been  otherwise  had  he  at  the  time  been  engaged  in  some 
criminal  act ;  or  if  he  had  not  exercised  proper  skill  or 
care.  We  shall  find  cases  of  this  description  most 
frequently  in  drawing  the  line  between  culpable  and 
excusable  homicide. 

2ft.  Physical         Physical    Compulsion. — As    if   A.    kills    B.    with    C/s 

compulsion.       •■       ^ 

The  third  division  comprises  cases  where  the  act  is 
done  under  a  fear  stronger  than  that  which  the  law 
inspires. 


mtnas. 


yi.  Durewper  FcwT  of  Grcot  and  Unlawful  Harm. — It  is  believed 
that  in  only  one  class  of  cases,  viz.,  where  compulsion  by 
threats  has  been  applied  by  rebels  or  rioters,  has  the 
excuse  been  allowed  that  an  offence  was  committed  under 
threats  of  personal  violence  or  injury  (a),  the  reason 
given  for  the  exception  being  that  in  times  of  pablic* 
insurrection  and  rebellion  the  person  offending  may  be 
under  so  great  pressure  as  to  be  unable  to  resist,  there 
being  no  legal  tribunal  or  officer  of  justice  to  whom  he 
can  appeal.  But  in  a  time  of  peace,  though  a  man  be 
violently  assaulted,  and  have  no  other  possible  means  of 
escaping  death  but  by  killing  an  innocent  person,  if  he 
commit  the  act  he  wUl  be  guilty  of  murder ;  for  he  ought 
rather  to  die  himself  than  escape  by  the  murder  of  an 

(a)  R.  V.  M'Growthcr,  Fosr.  13;  18  How.  St.  Tr.  391.  2  St.  Hist.  Cr. 
Law,  106.  V.  also  R.  v.  Orutcldey^  5  C.  &  P.  133 ;  and  R,  v.  Tyler  and 
Prirt,  8  C.  &  P.  616;  Warb.  L.  C.  29. 
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It  requires  the  00-operation  of  two  persons  at  least  to 
conatitatft  a  flopspiracy.  Of  this  crime,  therefore,  a  hasband 
and  wife  cannot  by  themselves  be  convicted,  inasmuch  as 
in  the  eye  of  the  law  they  are  regarded  as  one  person. 
So  a  wife  cannot  be  convicted  of  stealing  her  husband's 
goods,  except  under  the  Married  Women's  Property  Act, 


t 


innocent  man.     But  in  such  case  he  may  kill  his  assail- 
ant (a).  . 

State  of  Married  Women, — In  many  cases  of  felony^  if  36.  Married 
a  married  woman  commits  the  crime  in  the  presence  of  rotrespon-*'^ 
her  husband,  the  law  presumes  that  she  acts  under  his  ^*^^®* 
coercion,   and   therefore  excuses    her   from    punishment. 
Bat  this  exemption  is  not  allowed  in  all  felonies,  though 
it  seems  unsettled  where  the.  line  is  drawn.     It  appears 
that  the  wife  is  liable  in  treason,  murder,  manslaughter, 

id  robbery  (b).  In  no  case  is  she  excused  if  her  hus- 
band  i3e  not  present,  not  even  if  the  act  be  done  by  his 
order  (c).  The  presumption  of  law  may  be  rebutted  by 
evidence.  Thus,  if  it  can  be  shown  that  she  acted  volun- 
tarily, and  was  the  principal  actor  and  inciter  of  the 
crime,  she  may  be  convicted,  although  her  husband  were 
present  (d). 

In  cases  of  misdemeanor,  the  prevailing  opinion  seems 
to  have  been  that  the  wife  is  responsible  for  her  acts, 
although  her  husband  be  present  at  the  commission. 
However,  in  recent  cases,  this  has  been  doubted,  and 
the  rule  prevailing  in  felony  applied  («).  At  any  rate, 
the  exemption  does  not  extend  to  those  offences  relating 
to  domestic  matters  and  the  government  of  the  house^in 
which  the  wife  may  be  supposed  to  have  a  princip< 
as  for  keeping  a  disorderly  or  gaming  house. 


(a)  I  Hale  P.  C.  51. 

{b)  R.  V.  Manning,  2  C.  &  K.  903 ;  i?.  v.  Qruse,  8  C.  &  P.  541  ;  Warb. 
L.  C.  22  ;  I  Hale,  P.  0.  45-48  ;  i  Hawk.  c.  i.  s.  1 1 ;  i  Rusb.  139  ;  Starkie 
on  Evidence,  tit.  Hasband  and  Wife. 

(c)  Brown  v.  Att-Oen.  of  New  Zealand,  67  L.  J.  (P.  C.)  7  ;  77  L.  T. 

414. 

{d)  I  Hale  P.  C.  516 ;  R,  v.  John^  13  Cox,  at  p.  107. 
(e)  R,  V.  Price,  8  C,  &  P.  19. 
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1882(a)  ;  nor  of  harbouring  him  when  he  has  committed 
a  crime. 

No  other  This  relation  of  wife  to  the  husband  is  the  only  one 

relatioii  an  ,  ,  ,  ,     , 

excuse.  which  the  law  recognises  as  a  shield  from  criminal  pun- 

ishment. The  other  private  relations,  parent  and  child, 
master  and  servant,  will  not  excuse  the  commission 
of  any  crime ;  either  child  or  servant  being  liable,  not- 
withstanding the  command  or  coercion  of  the  parent  or 
master. 

Certain  exceptional  cases,  where  the  ordinary  rules  as 
to  capability  of  committing  crime  do  not  entirely  prevail, 
require  a  brief  notice. 

The  sovereign  The  Sovereign, — The  sovereign  can  do  no  wrong  : 
therefore  he  is  not  amenable  to  the  ordinary  criminal 
courts  of  his  kingdom.  Blackstone  forbids  us  even  to 
imagine  such  delinquency  on  the  part  of  the  sovereign. 
"  He  is  not  under  the  coercive  power  of  the  law  ;  which 
will  not  suppose  him  capable  of  committing  a  folly,  much 
less  a  crime.  We  are,  therefore,  out  of  reverence  and 
decency,  to  forbear  any  idle  inquiries  of  what  would  be 
the  consequence  if  the  king  were  to  act  thus  and  thus ; 
since  the  law  deems  so  highly  of  his  wisdom  and  virtue, 
as  nxA  even  to  presume  it  possible  for  him  to  do  anything 
inconsistent  with  his  station  and  dignity ;  and  therefiDre 
has  made  no  provision  to  remedy  such  a  grievance  *'  (6). 
Inasmuch  as  it  is  presumed  that  he  could  do  no  wrong, 
although  he  commands  an  unlawful  act  to  be  done,  e.^., 
an  unlawful  arrest,  the  instrument  is  not  indemnified,  but 
is  punishable. 

Offences  by  Corporations. — Even   corporations  aggregate,   such^  as 

corporations,  paij^j^y  companies,  may  be  indicted  by  their  corporate 
names  for  breaches  of  duty ;  whether  such  breaches  con- 
sist of  wrongful  acts,  e,g,^  obstructing  highways;  or 
wrongful  omissions,  e.g.^  neglecting  to  repair  bridges  (c). 

(a)  45  &  46  Vict.  c.  75,  s.  16  ;  v.  p.  206.  (6)  4  Bl.  33. 

(c)  E.  V.  Qreat  North  of  England  Railway  Co.^  9  Q.  B.  315  ;  10  Jar. 

755. 
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Aliens. — ^Foreigners  who  commit  crimes   in  England  AKens  and 
are  pnnishable  exactly  as  if  they  were  natural-bom  snb-  *'"™  ' 
jects.     It  is  no  defence  on  behalf  of  a  foreigner  that  he 
did   not  know  he  was  doing  wrong,  the  act  not  being  an 
offence  in  his  own  conntry.     Though  this  is  no  defence, 
it  may  mitigate  the  punishment  (a). 

Embassadors. — ^Different  views,  materially  conflicting  AmbaBsadors 
with  each  other,  have  been  held  as  to  the  criminal  lia- 
bility of  ambassadors  and  their  suites.  Some  writers 
maintain  that  for  no  offence,  whether  it  be  against  the 
life,  person,  or  property  of  an  individual,  is  an  ambas- 
sador  amenable  to  the  criminal  law  of  the  country  to 
which  he  is  sent(&).  Others  assert  that  though  he  is 
not  punishable  for  crimes  made  such  by  the  laws  of  the 
particular  country,  he  is  so  for  any  great  crimes  which 
mnst  be  such  in  any  system.  Or,  as  it  is  sometimes 
expressed,  he  is  punishable  for  mala  in  se,  but  not  for 
acts  which  are  merely  mala  quia~prohihitar.  Thus,  an 
ambassador  might  be  convicted  for  murder  or  rape,  but 
not  for  smuggling. 

There  is  one  class  of  offences  which,  if  committed  by 
an  ambassador  or  one  of  his  suite,  might  stand  on  a 
different  footing,  namely,  offences  affecting  the  existence 
and  safety  of  the  state.  For  a  direct  attempt  a^inst 
the  life  of  the  sovereign,  it  is  said  that  the  offender 
would  be  directly  punishable  by  the  state  (c).  But,  at 
any  rate,  in  this  and  other  offences  against  the  govern- 
ment, the  state  might  demand  the  punishment  of  the 
offender  by  the  foreign  state ;  and  if  this  demand  were 
not  complied  with  might  treat  him  as  a  public  enemy, 
and  demand  satisfaction  from  that  foreign  state.  The 
matter  would  then  pass  from  the  province  of  law  to  that 
of  politics. 

(o)  B.y,  Esop,  7  C.  &  P.  4^6. 

(6)  Phillimore  s  Icternational  Law,  toI.  ii.  part  vi.  c.  7. 

(c)  I  Hale,  P.  C.  96-99 ;  Foet.  187,  188. 
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CHAPTER  V. 

PRINCIPALS   AND   ACCESSORIES. 

Frincipaifi  and  Those  who  are  implicated  in  the  commission  of  crimes 

infeion^es!       ^re  either  Principals  or  Accessories.     This  distinction  is 

based  on  the  consideration  whether  the  party  was  present 

or  absent  at  the  commission.     It  is  recognised  in  felonies 

alone. 

Principals  (i.e.,  those  present)  are  either 

« 

Principals  in  the  first  degree,  or  Principals  in  the 
second  degree. 

Accessories  are  either 

Accessories  before  the  fact,  or  Accessories  after  the 
fact. 

Of  these  in  their  order : — 

What  con-  Principal  in  the  first  degree. — He  who  is  the  actor  or 

cij^Un  Sie"*^  actual  perpetrator  of  the  deed.  It  is  not  necessary  that 
first  degree;  he  should  be  actually  present  when  the  offence  is  con- 
summated; thus,  one  who  lays  poison  or  a  trap  for 
another  is  a  principal  in  the  first  degree.  Nor  need  the 
deed  be  done  by  the  principal's  own  hands;  for  it  will 
suffice  if  it  is  done  through  an  innocent  agent,  as  for 
instance,  if  one  incites  a  child  or  a  madman  to  murder. 

In  the  second        Principal  in  the  second    degree. — One  who  is  present 

degree.  aiding  and  abetting  at  the  commission  of  the  deed  (a). 

This  presence  need  not  be  actual ;  it  may  be  constrnc- 

(a)  Principals  in  the  second  degree  are  frequently  termed  aidere  and 
abettors  ;  sometimes  also  accomplices.  The  latter  term,  however,  may  include 
a\\  participes  criminis. 
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tive.  That  is,  it  will  euflSce,  if  the  party  has  the  inten- 
tion of  giving  assistance,  and  is  sufficiently  near  to  give 
the  assistance;  as  when  one  is  watching  outside,  while  <^ 
others  are  committing  a  felony  inside  the  house.  There 
must  be  both  a  participation  in  the  act  and  a  community 
of  purpose  (which  must  be  an  unlawful  one)  at  the  time 
of  the  commission  of  the  crime.  So  that,  as'  to  the  first 
point,  mere  presence  or  mere  neglect  to  endeavour  to 
prevent  a  felony  will  not  make  a  man  a  principal ;  as  to 
the  second,  acts  done  by  one  of  the  party,  but  not  in 
pursuance  of  the  arrangement,  will  not  render  the  others 
liable. 

The  distinction  between  principals  of  the  first  and  of 
the  second  degree  is  not  practically  a  material  one,  inas- 
much as  the  punishment  of  offenders  of  either  class  is 
generally  the  same. 

Accessories  are  those  who  are  not  (a)  the  chief  actors 
in  the  offence,  nor  (b)  present  at  its  performance,  but  are 
some  way  concerned  therein,  either  before  or  after  the 
fact  committed  (a). 

Accessory  hefore  the  Joxt, — One  who,  being  absent  at  the  what  con- 
time  when  the  felony  ifl  committed,  yet  procures,  counsels,  ^"^^ 
commands,  or  abets  another  to  commit  a  felony  (6).     The  ^f®  *^® 
bare  concealment  of  a  felony  about  to  be  committed  does 
not  make  an  accessory.     It  is  not  necessary  that  there 
should  be  any  direct  communication  between  the  accused 
and  the  principal ;  as  if  A.  requests  B.  to  procure  the 
services  of  C.  in  order  to  murder  D. 

The  accessory  will  be  answerable  for  all  that  ensues  What  such 
upon  the  execution  of  the  unlawful  act  commanded,  at  J^^eiabio* 
least  for  all  probable  consequences:  as,  for  instance,  if'^^- 
A.  commands  B.  to  beat  C,  and  he  beats  him  so  that  he 
die,  A.  is  accessory  to  the   murder.     But  if  the  principal 
intentionally  commits  a  crime  essentially  different  from 
that  commanded,  the    person    commanding"  will  not  be 

(a)  4  Bl.  35.  (6)  I  Hale,  P.  C.  615. 
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Accessories 
before  the 
fact  in  man- 
slaughter. 


answerable  as  accessory  for  what  he  did  not  command. 
Thus,  if  A.  commands  B.  to  break  into  OTs  honse, 
B.  sets  fire  to  the  house,  A.  cannot  be  convicted  of  the 
arson.  But  a  mere  difference  in  the  mode  of  effecting 
the  deed,  or  in  some  other  collateral  matter,  will  not 
divest  the  commander  of  the  character  of  accessory  if  the 
felony  is  the  same  in  substance.  Thus,  if  A.  commands 
B.  to  kill  C.  by  poison,  and  he  kills  him  with  a  sword,  A.'s 
command  suffices  to  make  him  an  accessory. 

With  regard  to  manslaughter. — As  a  rule  the  offence 
is  sudden  and  unpremeditated,  and  this  view  of  the 
nature  of  the  crime  having  been  taken,  it  has  been  said 
that  there  can  be  no  accessory  before  the  fact  in  man- 
slaughter. But  in  many  cases  there  is  deliberation^ 
though  it  is  not  accompanied  by  an  intention  to  take 
away  life.  It  is  easy  to  present  a  case  in  which  there 
may  be  an  accessory  before  the  fact  to  manslaughter. 
A.  counsels  B.  to  mischievously  give  C.  a  dose  of  medicine 
merely  to  make  him  sick,  and  C.  dies  in  consequence ; 
A.  is  guilty  as  an  accessory  before  the  fact  to  the  man- 
slaughter (a). 

Trial  of  aoces-       As  to  the  trial  of  those  who  command,  counsel,   or 

sories  hef  ore 

the  fact.  procure  the  commission  of  a  felony. — Until  a  recent  date 

it  was  the  rule  that  such  a  person  could  not  without  his 
own  consent  be  tried  except  at  the  same  time  with 
the  principal,  or  after  the  principal  had  been  tried  and 
found  guilty.  He  was  merely  an  accessory,  and  therefore 
he  could  not  be  tried  before  the  fact  of  the  crime  was 
established.  Now  two  courses  are  open  to  the  prosecution ; 
either  (a)  to  proceed,  as  formerly,  against  the  person 
who  counsels,  &c.,  as  an  accessory  before  the  fact, 
together  with  the  principal  felon,  or  after  his  conviction ; 
or,  (b)  to  indict  the  counsellor  for  a  substantive  felony 
(for  to  that  his  offence  is  declared  by  the  btatute  to 
amount),  and  this  may  be  done  whether  the  principal 
has  or  has  not  been  convicted,  and  although  he  is  not 


(a)  i?.  V.  GayloTj  7  Cox,  253. 
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amenable  to  justice  (a).  The  punishment  in  either  case 
is  the  same.  If  one  of  these  two  modes  has  been  adopted, 
of  coarse  the  offender  cannot  be  afterwards  prosecuted  in 
the  other.  It  is  also  prov^ided  that  an  accessory  before 
the  fact  may  be  indicted,  tried,  convicted,  and  punished 
in  all  respects  as  if  he  were  a  principal  felon  (&).  To 
convict  of  the  substantive  felony  under  this  Act,  it  is 
still  necessary  to  prove  that  the  principal  deed  has 
actually  been  committed.  Soliciting  and  inciting  to  the 
commission,  if  the  deed  is  not  committed,  is  only  a  mis- 
demeanor (c). 

Accessory  after  the  fact. — One  who«  knowing  a  felony  What  con- 

,  1  •        T     1     ^ 1 — r  "         ,.-*  stituteB  an 

to  have  been  committed    by    another,  receives,  relieves,  accessory  after 

comforts,  or  assistg  tb^  ^^"  C^-      What  is  required  to  *°®  ^^^ 

make  a  person  an  accessory  after  the  fact  ?     (a)  There 

must  have  been  some  felony  committed  and  completed  ; 

{b)  the  party  charged  must  have   had  notice,  direct,  or 

implied,  at  the  time  he  assisted^  &c.,  the  felon,  that  he 

had  committed  a  felony ;  (c)  he  must  have  done  some 

act  to  assist  the  felon  personally.     It  will  suiBSce  if  there 

has  been    any    assistance  given  in  order  to  hinder  the 

felon's  apprehension,  trials  or  punishment ;  for  example, 

concealing  him  in  the  house,  supplying  him  with  horse  or 

money  to  facilitate  his  escape.     But  merely  suffering  the 

principal  to  escape  will  not  make  the  party  an  accessory 

after  the  fact  (e). 

Receiving  stolen  goods,  knowing  them  to  have  been  Eeceivers, 
stolen,  is  generally  treated  as  a  separate  offence ;  the  °^  *"®  * 
receiver  being  convicted  of  a  felony,  misdemeanor,  or 
summary  offence,  according  as  the  stealing  of  the  pro- 
perty is  a  felony,  misdemeanor,  or  offence  punishable  on 
summary  conviction  (/).  If,  however,  the  stealing, 
obtaining,  &c.,  is  a  felony,  the  receiver  may  be  indicted 


(a)  24  &  25  Vict.  c.  94,  8.  2.  (h)  Ibid.  a.  i. 

(c)  if.  V.  Gregory,  L.  R.  i  C.  C.  R.  77  ;  36  L.  J.  (M.  C.)  60;  16  L.  T. 
388  ;  15  W.  R.  774;  Warb.  L.  C.  14. 
id)  I  Hale,  P.  C.  618. 
(c|  I  Hale,  P.  C.  618,  &c.;  JR.  v.  Cltapple,  9  C.  &  P.  355. 

Y.  p.  220. 
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either  as  an  accessory  after  the  fact,  or  for  a  sabstantiye 
felony  (a). 

Wife  not  an  We  have  noticed  (b)  that,  as  a  rule,  tne  wife  is  pro- 

tS^t7  ^  ^^  tected  from  criminal  liability  for  acts  committed  in  the 
presence  of  her  husband.  Much  more,  then,  can  she 
claim  this  immunity  when  the  ofiEence  with  which  she  is 
charged  is  that  of  relieving  and  assisting  her  husband 
after  he  has  committed  a  felony.  There  is  no  exemption 
in  respect  of  any  other  relation.  Even  the  husband  maj 
be  convicted  for  assisting  his  wife  (c). 

Accessory  An  accessory  after  the  fact  to  a   felony  may  be  tried 

^w  trie<?^*'  in  the  same  manner  as  an  accessory  before  the  fact  ; 
that  is,  either  as  an  accessory  with  the  principal,  or  after 
his  conviction,  or  as  for  a  substantive  felony,  independ- 
ently of  the  principal  (d).  But  where  an  indictment 
contains  two  counts,  the  first  charging  the  accused  person 
as  principal  in  a  felony,  the  second  charging  him  as 
accessory  after  the  fact  to  the  same  felony,  the  pro- 
secution must  elect  upon  which  count  they  will  pro- 
ceed (e). 

He  is,  in  general,  punishable  with  imprisonment  for 
any  term  not  exceeding  two  years  (with  or  without  hard 
labour),  and  may  also  be  required  to  find  security  for 
keeping  the  peace,  or,  in  default,  to  suffer  additional  im- 
prisonment for  a  period  not  exceeding  one  year  (/).  But 
an  accessory  after  the  fact  to  murder  may  receive  sentence 
of  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years,  or  imprisonment  not  exceeding  two  years  (ff), 
A  receiver  of  stolen  goods  is  liable  to  a  maximum  punish- 
ment of  penal  servitude  for  fourteen  years  (A). 

It  has  been  observed  that  the  distinction  of  principals 
and  accessories  is  found  only  in  the  case  of  felonies. 

In  treason,  all        As  to  treason — The  same  acts  which  in  a  felony  would 

are  principals. . 


(a)  24  &  25  Vict.  c.  96,  s.  91. 
(c)  I  Hale  P.  C.  48,  621. 
(e)  i?.  V.  Brandon^  14  Cox,  394. 
\g)  24  &  25  Vict.  c.  100,  8.  67. 


(6)  V.  p.  25. 

{d)  24  &  25  Vict.  c.  94,  8.  3. 
(/)  24  &  25  Vict,  c.  94,  8.  4. 
(X)  24  &  25  Viot.  c.  96,  8.  91. 
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make  a  man  an  accessory  before  or  after  the  fact,  will  in 
treason  make  the  offender  a  principal  traitor.  This  mle 
is  said  to  exist  propter  odium  delicti. 

As  to  misdemeanors — Those  who  aid  or  counsel  the  Iq  miflde- 
commission  of  the  crime  are  dealt  with  as  principals  (a)  ;  ^^^ea. 
those  who  merely  asfflst  after  the  misdemeanor  has  been 
committed  are  not  punishable  (b),  unless  indeed  the  act 
amonnt  to  the  misdemeanor  of  rescue,  obstructing  the 
officer,  or  the  like.  The  same  applies  to  offences  punish- 
able on  summary  conviction  (c). 

The  following  outline  of  the  present  state  of  the  law  BecapitnU- 
on  the  subject  of  degrees  of  guilt  may  serve  to  place  the  ^^^' 
matter  in  a  clearer  light : — 


There  are  no  accessories  in  treason  or  misdemeanorSi 
only  in  felonies. 

Principals,  whether  of  the  first  or  second  degree,  are 
virtually  dealt  with  in  the  same  way. 

Accessories,  whether  before  or  after  the  fact,  may  be 
treated  as  such,  or  charged  with  a  substantive  felony ; 
but  if  once  tried  in  either  of  these  capacities,  the  other 
may  not  be  afterwards  resorted  to. 

Accessories  before  the  fact  receive  the  same  punishment 
as  principals ;  accessories  after  the  fact  generally  im- 
prisonment not  exceeding  two  years. 

In  the  following  imaginary  case  examples  of  each  of 
the  four  kinds  of  participation  in  a  crime  will  be  found. 

A.  incites  B.  and  C.  to  murder  a  person.  B.  enters  the 
house  and  cuts  the  man's  throat,  while  C.  waits  outside 
to  give  warning  in  case  any  one  should  approach.  B. 
and  C.  flee  to  D.,  who  knowing  that  the  murder  has  been 
completed,  lends  horses  to  facilitate  their  escape.     Here 

B.  is  principal  in  the  first  degree,  C.  in  the  second  degree, 
A.  is  accessory  before  the  fact,  D.  after  the  fact. 


V       I 


(a)  24  &  25  Vict.  c.  94,  8.  8. 
(c)  II  &  12  Vict.  c.  43,  8.  5. 


(6)  i?.  V.  Oreenjooodj  21  L.  J.(M.C.)  127. 
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Plan  of  the  Ix  will  be  advisable  to  adopt  some  logical  plan  in 
treating  of  the  various  offences  which  come  nnder  the 
cognisance  of  tribunals  of  criminal  jurisdiction.  Though, 
of  course,  crimes  which  primarily  affect  the  state  or  the 
public  also  affect  the  individuals  who  constitute  that  state 
or  public,  and  crimes  which  in  their  immediate  effect 
injure  individuals  indirectly  are  producive  of  public  evil, 
yet  the  division  of  crimes  into  Ojferices  of  a  Public  Naivjrt 
and  Offences  of  a  Private  Nature  or  against  IndividiudSy 
may  be  resorted  to  without  fear  of  confusion.  There  are 
other  possible  modes  of  arrangement;  for  example, 
according  to  the  different  tribunals  before  which,  or  the 
different  processes  by  which,  the  crimes  are  prosecuted 
(as  in  the  French  Penal  Code)^  according  to  the  punish* 
ments  with  which  the  crimes  are  visited,  &c. 

Taking  as  the  main  division  that  indicated  above,  the 
general  order  will  be  determined,  as  far  as  possible,  by 
the  wideness  of  the  province  of  the  various  crimes,  thus 
commencing  with  offences  against  the  law  of  nations.  For 
the  present  no  notice  other  than  that  which  is  merely 
incidental  will  be  taken  of  offences  which  are  merely 
punishable  on  summary  conviction.  A  special  chapter  will 
be  devoted  to  this  subject. 


(     35     ) 


PART   I. 

OFFENCES  OF  A  PUBLIC  NATUKE. 


CHAPTER  I. 

OFFENCES   AGAINST   THE   LAW    OF   NATIONS. 

Certain    offences    are    regarded  as  violating  those  un-  What  oflfenoes 

...  ,  1  •  -L  J     '^x   Ji   T_  J.-  •  1    are  punishable 

written  laws  which  are  admitted  by  nations  in  general,  under  the  law 
It  mast  not  be  assumed  that  any  state  is  at  liberty  to  °^  '^•tions. 
take  upon  itself  the  punishment  of  an  offence  against  the 
law  of  nations,  if  such  offence  is  committed  within  the 
territories  of  a  foreign  jurisdiction.  The  most  that  it  can 
do  in  such  a  case  is  to  demand  that  justice  be  done  by  the 
foreign  state.  But  the  case  is  otherwise  if  the  offence  is 
committed  in  parts  which  are  considered  extra-territorial, 
such  as  the  high  seas.  In  these  all  nations  equally  have 
an  intereHt.  aifd  will  pK>ceed  against  individuals  who  are 
there  guilty  of  offences  against  the  law  of  nations. 

PIRACY. 

The  term  includes  both  the  common  law  offence^  and 
also  certain  offences  which  have  been  provided  against  by 
particular  statutes. 

Pirdcy  at  Common  Law. — ^The  offence  consists  in  com-  Piracy  at 
mitting  those  acts  of  robbery  and  depredation  upon  the  what  itV^^" 
high  seas,  which,  if  committed  upon  land,  would  have 
amounted  to  felony  there  (a).     Each  state  is  entitled  to 

(a)  I  Bobs.  260.     v.  also  2  St.  Hist.  Cr.  Law,  27,  2S. 
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visit  the  crime  with  the  penalties  which  its  own  laws  may 
determine  (a).  In  England,  formerly  the  proper  coarts 
Where  tried,  for  the  trial  of  piracy  were  the  Admiralty  Coarts ;  but 
later^  the  trial  was  by  commissioners  nominated  by  the 
Lord  Chancellor,  in  whose  number  were  always  found  some 
common  law  judges  (b).  Now,  the  judges  sitting  at  the 
Central  Criminal  Court  and  at  the  assizes  are  empowered 
to  try  cases  of  piracy  (c). 

Esflentiaig  of  The  robbery  must  be  proved  as  in  ordinary  cases  of 
that  crime  committed  on  land.  The  taking  must  be 
without  authority  from  any  prince  or  state,  for  a  nation 
cannot  be  deemed  guilty  of  piracy.  If  the  subjects  of 
the  same  state  commit  robbery  upon  each  other  it  is 
piracy.  If  the  injurer  and  the  injured  be  of  different 
states  the  nature  of  the  act  will  depend  on  the  relation  of 
those  states.  If  in  amity  it  is  piracy ;  if  at  enmity  it  is 
not ;  for  it  is  a  general  rule  that  enemies  can  never  com* 
mit  piracy  on  each  other,  their  depredations  being  mere 
acts  of  hostility  (<Q. 

The  gist  of  the  offence  is  the  place  where  it  is  com- 
mitted, viz.,  the  high  seas,'aird  within  the  jurisdiction  of 
the  Admiralty  (e). 

Piracy  hy  Statvie, — By  particular  statutes  certain  acts 
are  made  piracy.     Such  are  the  following : 

For  any  natural  born  subject  to  commit  an  act  of  Iios- 

(a)  V.  Manning's  Law  of  NationSi  by  Amos,  121.  The  crime  has  been 
thus  defined  bj  text  writers  on  international  law:  '*The  offence  of 
depredating  on  the  aeas  without  being  authorised  by  any  sovereiga  state, 
or  with  commissions  from  different  soyereigns  at  war  with  each  other" 
(Lawrence's  Wheaton's  Elements  of  International  Law,  1863,  p.  246). 
The  definition  is  framed  to  exclude  depredations  by  lawfuUy  authorised 
privateers,  &c. 

ih)  28  Hen.  8,  c.  15.     v.  p.  295. 

(c)  4  &  5  Wm.  4,  c.  36,  8.  22  ;  7  &  8  Vict.  c.  2,  s.  I. 

(d)  V.  In  re  Tivnan,  5  B.  &  S.  645  ;  2  Sir  L.  Jenk.  790 ;  I  Sir  L.  Jenk. 
xciv. 

It  should  be  remembered  that  the  Declaration  of  Paris  (1856)  contained 
a  provision  thit  privateering  should  be  abolished,  binding  on  the  countries 
parties  to  that  declaration — Russia,  Turkey,  England,  France,  Italy, 
Austria  and  Prussia. 

{e)  As  to  the  jurisdiction  of  the  Admiralty,  v.  Arch.  35-40,  and  poit, 
p.  295. 


Acts  made 
piracy  by 
statute. 
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tOity  npon  the  high  seas  again&t  another  of  Her  Majesty's 
sabjects  under  coloar  of  a  commission  from  a  foreign 
power  (a),  or,  in  time  of  war,  to  assist  an  enemy  on  the 
6ea(&). 

For  any  commander,  master  of  a  ship,  or  any  seaman 
or  marine,  to  run  away  with  the  ship  or  cargo,  or  to  yield 
them  np  volantarily  to  any  pirate;  or  to  consnlt  or 
endeavoar  to  oorrapt  any  sach  person  to  the  commission 
of  such  acts ;  or  to  bring  any  sedacing  message  from  any 
pirate,  enemy,  or  rebel ;  or  to  confine  the  commander ;  or 
to  pat  force  upon  him  so  that  he  cannot  fight  in  defence 
of  his  ship ;  or  to  make,  or  endeavour  to  make,  a  revolt 
in  the  ship  (c). 

For  any  person  to  have  dealings  with,  or  render  any 
assistance  to,  a  pirate  (d). 

For  any  person  to  board  a  merchant  ship  and  throw 
overboard  or  destroy  any  of  the  ship's  goods  (e). 

The  punishment  for  piracy  was  formerly  death.  Now  PaDishment  of 
the  offender  is  liable  to  penal  servitude  to  the  extent  of  p^'^^- 
life,  or  to  imprisonment  not  exceeding  three  years.  But 
piracy  accompanied  with  an  assault  with  intent  to  murder, 
or  with  wounding  or  endangering  the  life  of  any  person 
on  board  of,  or  belonging  to,  the  vessel,  is  still  punishable 
with  death  (/). 

OFFENCES   AS   TO   SLAVES. 

This  class  of  offences  is  connected  with  the  last,  slave  trade. 
inasmuch  as  the  first  and  chief  crime  which  we  shall 
notice  is  declared  to  be  piracy,  felony,  and  robbery — ^viz., 
for  any  British  subject,  or  person  within  British  territory, 
to  convey  away,  or  assist  in  conveying  away,  any  persons 
on  the  high  seas  as  slaves,  or  to  ship  them  for  such 
purpose  (^).     The    punishment  formerly  was  death,  but 

(a)  II  Wm.  3,  c.  7,  s.  8,  made  perpetaal  by  6  Greo.  i,  c.  19. 
(6)  18  Geo.  2,  c.  30.  (e)  11  Wm.  3,  c.  7,  s.  8. 

{d)  8  Greo.  I,  c.  24,  B.  I,  perpetual  bj  2  Geo.  2,  c.  28. 
[e)  Ibid,  (/)  7  Wm.  4  &  I  Vict  c.  88,  ss.  2,  3. 

iff)  5  Geo.  4,0.  113,8.  9. 
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now  it  is  penal  servitade  to  the  extent  of  life,  or  imprison- 
ment not  exceeding  three  years  (a). 

Dealing  in  slaves  and  certain  other  offences  are  made 
felonies.  And  it  is  a  misdemeanor  for  a  seaman  to  serve 
on  board  a  ship  engaged  in  the  slave  trade  (&). 

A  more  recent  statute  consolidates  the  law  on  the 
subject  of  trading  in  slaves ;  bat  it  preserves  the  provisiona 
noticed  above  (c). 

It  will  not  be  neoessaiy  to  discnss  any  of  the  more 
obscure  offences  against  the  law  of  nations  (d). 

(a)  7  Wm.  4  &  I  Vict,  c  91,  s.  i. 
(6)  5  Geo.  4,  c.  113,  88.  10,  II. 

(c)  36  &  37  Vict  88.     ▼.  R  V.  Ztdueta,  i  C.  &  K.  215. 

[d)  As  to  the  violation  of  Safe  Conducts  and  PasBports,  ▼.  4  St.  Bl.  190. 
Violation  of  the  Rights  of  AmbaRsadors,  2  St.  Bl.  495  ;  7  Aone,  c.  12. 
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OFFENCES  AGAINST  THE  OOVERNMEin'  AND  SOVEREIGN. 

We  now  have  to  deal  with  offences  committed  by 
members  of  the  commnnity  in  violation  of  their  daties 
as  subjects;  these  offences  for  the  most  part  also  inci- 
dentally causing  injury  to  individuals.  The  full  treatment 
which  the  gravity  of  this  class  of  crimes  would  demand  is 
happily  in  many  cases  rendered  unnecessary  by  the  rarity 
of  their  occurrence.  This  is  especially  true  of  the  crime 
of  treason. 

TREASON  (a). 

The  crime  comprises  the  three  foUowine  main  classes  Classification 

-       ^     ,,  V  of  treasonable 

of  acts  (o) : —  acts. 

"  I .  Compassing  and  imagining  the  queen's  death  .  .  . 
including  every  conspiracy  the  natural  effect  of  which 
may  probably  be  to  cause  personal  danger  to  the  queen. 

"2.  Actual  levying  of  war  against  the  queen  for  the 
attainment  by  force  of  public  objects. 

'^  3.  Political  plots  and  conspiracies  intending  to  bring 
about  the  deposition  of  the  queen,  or  levying  war  against 
her,  or  the  invasion  of  her  territories." 

(a)  Treason  against  the  government  was  termed  ** high**  treason  to 
distinguish  it  fiom  "petit**  treason,  which  consisted  in  the  murder  of  a 
superior  by  an  inferior  in  natural,  civil,  or  spiritual  relation ;  '*and  therefore 
for  a  wife  to  kill  her  lord  or  husband,  a  servant  nis  lord  or  master,  and  an 
ecclesiastic  his  lord  or  ordinary,  these  being  breaches  of  the  lower  allegiance 
of  private  and  domestic  faith,  are  denominated  petit  treason  *'  (4  Bl.  75^. 
But  every  offence  which  would  previously  have  amounted  to  petit  treason  is 
now  regarded  simply  as  murder  (9  Geo.  4,  c.  31,  s.  2,  and  24  &  25  Vict.  o. 
100,  B.  8),  therefore  th^re  is  no  longer  any  reason  for  distinguishing  the 
graver  ofience  by  the  epithet  "  high."  (6)  Fitz.  St.  Sy. 
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To  these  should  be  added  adhering  to  the  qaeen's 
enemies,  i.«.,  foreign  powers  with  whom  we  are  at  open 
war,  and  a  few  acts  which  are  of  the  rarest  occurrence^ 
and  at  the  present  day  hardly  demand  any  notice. 

The  present  law  on  the  subject  dates  back  to  an  Act 
passed  in  the  reign  of  Edward  III.,  known  as  the  Statute 
of  Treasons. 

25  Edw.  III.  By  the  terms  of  this  statute,  treason  is  committed 
^^  when  a  man  doth  -compass  or  imagine  the  death  of  our 
lord  the  king,  or  of  our  lady  his  queen,  or  of  their 
eldest  son  and  heir;  or  if  a  man  do  violate  the  king's 
companion,  or  the  king's  eldest  daughter  unmarried^  or 
the  wife  of  the  king's  eldest  son  and  heir ;  or  if  a  man. 
do  levy  war  against  our  lord  the  king  in  his  realm,  or 
be  adherent  to  the  king's  enemies  in  his  realm,  giving 
them  aid  or  comfort  in  our  realm  or  elsewhere^  and 
thereof  be  probably  (or  provably,  ^ prdbciblement ')  attainted 
of  open  deed  by  people  of  their  condition."  The  statute 
proceeds  to  define  as  other  acts  of  treason  the  counterfeit- 
ing of  the*  king's  great  or  privy  seal,  or  his  money,  and 
bringing  false  money  into  this  realm  (which  offences  are 
no  longer  treason) ;  and  slaying  the  chancellor,  treasurer, 
or  the  king's  judges  while  doing  their  offices. 

By  the  "  king  "  is  to  be  understood  the  sovereign  de 
facto,  though  he  be  not  the  king  de  jure.  On  the  other 
hand,  the  person  rightfully  entitled  to  the  crown,  if  not 
in  possession,  is  not  within  the  statute.  The  "  queen  " 
referred  to  is  the  queen  consort,  the  queen  regnant  being 
included  in  the  term  ''  king."  But  against  the  husband 
of  the  queen  regnant  treason  cannot  be  committed. 

It  is  the  designing  that  constitutes  the  offence  of 
compassing  the  death  of  the  king,  &c.  But  this  design 
must  be  evidenced  by  some  overt  act,  so  that  if  there  be 
wanting  either  the  design,  as  in  the  case  of  killing  the 
king  by  accident,  or  the  overt  act  as  when  the  design  has 
been  formed,  but  laid  aside  before  being  put  into 
execution,  there  can  be  no  conviction  for  treason. 
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What  will  ooQstitute  an  overt  act  ?  Anything  wilfully  Overt  aot 
done  or  attempted  by  which  the  sovereign's  life  may  be 
endangered  ;  for  example,  conspirators  meeting  to  consult 
on  the  means  of  killing  the  sovereign  (a)  ;  or  of  usurping 
the  powers  of  government  (6) ;  writings,  if  published, 
importing  a  compassing  of  the  sovereign's  death,  and 
even  words  advising,  or  persuading  to  what  would  be  an 
overt  act,  will  suffice  as  evidence  of  the  design ;  but  not 
so  loose  words  which  have  no  reference  to  any  designed 
act  (c). 

To  constitute  a  levying  of  war  against  the  sovereign  wiiat  cooBti- 
there    must   be    an   insurrection,    there    must   be    force  o£*mir/^^^°^ 
accompanying  that  insurrection,  and  it  must  be  for  an 
object  of  a  general  nature  (eQ.     But  there  need  not  be 
actual  fighting:   nor  is  the   number   of   persons  taking 
X)art  in  the  movement  material. 

The  levying  is  either  direct  or  constructive.  It  is  direct  Levying.direct 
"  when  the  war  is  levied  directly  against  the  queen  or  tfv^  ^^' 
her  forces,  with  intent  to  do  some  iujury  to  her  per- 
son, to  imprison  her,  or  the  like"(&);  for  example,  a 
rebellion  to  depose  her,  or  deliveriug  up  the  sovereign's 
castle  to  the  enemy.  Constructive  treason  is  of  a  very 
different  character,  the  pretended  end  of  the  movement 
beiug  rather  the  purification  of  the  government  than  its 
overthrow.  It  is  committed  for  the  purpose  of  effecting 
innovations  of  a  public  and  general  nature  by  an  armed 
force.  Thus  it  is  treason  to  attempt  by  force  to  alter  the 
religion  of  the  state,  or  to  obtain  the  repeal  of  its  laws. 
80  it  b  treason  to  throw  down  ail  enclosures,  open  all 
prisons ;  but  not  if  the  attempt  be  to  break  down  a 
particular  enclosure,  or  to  deliver  a  particular  person  from 
prison,  because  in  these  latter  cases  the  design  is  particular 
and  not  general  (/). 

The  offence  of   adhering  to  the   sovereign's   enemies 


I 


a)  B.  V.  Vane,  Kel.  15.  (6)  R,  v.  Hardy,  i  East,  P.  C.  60. 

e)  y.  B,  V.  Gordon,  Doug.  593.  {d)  B,  v.  Frost,  9  C.  &  P.  129. 

{e)  I  Hale,  P.  C.  131,  132.     ( r)  B,  v.  Dammarte,  15  How.  St.  Tr.  522. 
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must  also  be  evidenced  by  some  overt  act,  as  for  example 
by  raising  troops  for  the  enemy,  or  sending  them  money, 
arms,  or  intelligence.  By  the  "  sovereign's  enemies  "  are 
meant  the  subjects  of  foreign  powers  with  which  he  is  at 
war.  It  appears,  therefore,  that  a  British  subject,  though 
in  open  rebellion,  can  never  be  deemed  an  enemy  of  the 
sovereign,  so  as  to  make  assistance  rendered  to  him  treason 
within  this  branch  of  the  statute  (a). 

Snbseqnent  Subsequent   to   the    Statute    of  Treasons   parliament 

the  number  of  f  rom  time  to  time  made  other  offences  treason — ^notably 
teeasonabie  several  in  the  reign  of  Henry  VIII.,  in  the  matter  of 
religion.  All  these  new  treasons,  however,  were  abro- 
gated in  the  reigns  of  Edward  VI.  and  Mary,  and  the 
statute  of  Edward  III.  was  restored  to  its  place  as  the 
standard  of  treason ;  but  subsequent  additions  to  the 
number  of  treasonable  offences  were  afterwards  made  by 
the  legislature.     The  following  still  remain : — 

i.  Endeavouring  (to  be  evidenced  by  some  overt  act) 
to  prevent  the  person  entitled  under  the  Act  of  Settle- 
ment from  succeeding  to  the  crown  (&). 

ii.  Maliciously,  advisedly,  and  directly,  by  writing  or 
printing,  maintaining  that  any  other  person  has  any 
right  or  title  to  the  crown,  otherwise  than  according  to 
the  Act  of  Settlement,  or  that  the  sovereign  with  the 
authority  of  parliament  may  not  make  laws  and  statutes 
to  bind  the  crown  and  the  descent  thereof  (c). 

iii.  Compassing,  imagining,  inventing,  devising,  or 
intending  death  or  destruction,  or  any  harm  tending  to 
death  or  destruction,  maim  or  wounding,  imprisonment, 
or  restraint  of  the  person  of  the  sovereign  (d). 


(a)  I  Hale,  P.  C.  164;  3  Inst.  11. 

{b)  I  Aune,  Bt.  2,  c.  17,  s.  3. 

{cS  6  Anue,  c.  7. 

(a)  36  Geo.  3,  c.  7,  s.  i,  confirmed  by  57  G«o.  3,  c.  6,  8.  i.  The  former 
statute  also  denomiDated  certain  other  acts  treason  ;  but  all  these  offences, 
with  the  exception  of  those  against  the  person  of  the  sovereign  noticed 
above,  were  converted  into  felonies  by  ii  &  12  Vict.  c.  12,  s.  i.  v.  Treason- 
Felony,  p.  45. 


I 
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There  are  some  points  in  connection  with  the  pro-  Procedure  in 
cednre  in  prosecutions  lor  treason,  which  may  be  noticed  for  treason. 
here. 

In   the   first    place,  no   prosecution   for  treason   can  Limitation  as 
take  place  after  three  years   from    the   commission  of  *^*^®' 
the  offence,  if  it  be  committed  within  the  realm,  unless 
the  treason  consists  of  a  designed  assassination  of  the 
sovereign  (a). 

The  prisoner  indicted  for  treason  (or  misprision  of  Copy  of  indict 
treason)  is  entitled  to  have  delivered  to  him,  ten  days  ^^^^'  °' 
before  the  trial,  a  copy  of  the  indictment,  and  a  list  of 
the  witnesses  to  be  called,  and  of  the  petty  jurors,  to 
enable  him  the  better  to  make  his  defence  (&).  But  these 
provisions  do  not  apply  to  cases  of  treason  in  compass- 
ing and  imagining  the  death  of  the  sovereign  (or  mis- 
prision of  such  treason)  where  the  overt  act  is  an  act 
against  the  life  or  person  of  the  sovereign.  In  such 
cases  the  prisoner  is  indicted,  arraigned,  and  tried  in  the 
same  manner  and  upon  like  evidence  as  if  he  stood 
charged  with  murder,  though,  if  he  is  found  guilty,  the 
consequences  are  those  of  treason  (c). 

One  overt  act  is  sufficient  to  prove  the  treason,  but  Overt  act. 
any  number  may  be  mentioned  in  the  indictment.      To 
this  overt  act,  or  else  to  it  and  another  of  the  same      Y* 
treason,  there  must  be  two  witnesses,  unless  the  accused 
confesses  willingly  (d). 

The  prisoner  may  make  his  defence  by  counsel,  not  Prisoner's 
more  than  two.     He  is  also  allowed  to  address  the  jury,   ®  ^^' 
notwithstanding  that  his  counsel    have    delivered   their 
speeches  (e). 

Formerly  the  punishment  for  treason  was  of  a  most  Pnnishment 
barbarous  character.     Males  were  drawn  on  a  hurdle  to  ^^   **^°* 
the  place  of  execution,  and  hanged,  but  cut  down  while 
alive;    afterwards  they  were  disembowelled,    the  head 

(a)  7  &  8  Wm.  3,  c.  3.     (b)  7  Anne,  c.  21,  s.  11  ;  6  Geo.  4,  c.  50,  s.  62. 
(c)  39  &  40  G€0.  3,  c.  93 ;  5  &  6  Vict.  c.  51,  s.  i. 

{d)  7  &  8  Wm.  3,  c.  3,  SB.  2,  4 ;  except  in  cases  tried,  as  above,  as  for 
murder.  (e)  H.  v.  Collins,  5  C.  &  P.  305. 
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was  severed  from  the  body,  the  body  quartered,  and 
the  quarters  placed  at  the  disposal  of  the  sovereign. 
By  a  wholesome  statute,  this  proceeding  was  deprived 
of  its  more  outrageous  features,  and  it  was  provided 
that  beheading  might  be  substituted  by  the  sovereign, 
or  the  capital  sentence  might  be  altogether  remitted  (a). 
By  a  previous  Act  (6),  the  punishment  of  females,  for- 
merly burning  alive,  had  been  changed  to  hanging.  Now, 
by  the  Felony  Act,  1 870  (0),  the  only  part  of  the  sentence 
which  is  retained  in  any  case  is  the  hanging,  for  which, 
however,  beheading  may  be  substituted  by  the  sovereign. 

Certain  additional  consequences  of  conviction  and 
attainder  (c?),  viz.,  forfeiture  of  lands  and  goods,  and 
corruption  of  bloody  were  abolished  by  the  statute  just 
mentioned  (e),  but  certain  incapacities  were  at  the  same 
time  attached  to  convictions  for  treason  or  felony  (/). 


Oonoealment 
of  treason. 


\ 


MISPRISION    OF    TREASON. 

Misprision  of  treason  consi&ts  in  the  bare  knowledge 
and  concealment  of  treason  without  any  assent ;  any 
degree  of  assent  making  the  party  a  princii)al  traitor. 
At  common  law  this  mere  concealment,  being  construed 
as  aiding  and  abetting,  was  regarded  as  treason,  inasmuch 
as,  it  will  be  remembered,  there  is  no  distinction  between 
principals  and  accessories  in  treason  (^).  It  was  specially 
enacted  that  a  bare  concealment  of  treason  should  be 
held  a  misprision  only  (A).  The  only  punishment  now  is 
imprisonment.  The  party  knowing  of  any  treason  must, 
as  soon  as  possible,  reveal  it  to  some  judge  of  assize  or 
justice  of  the  peace. 

ATTEMPTS    TO    ALARM     OR    INJURE    THE    QUEEN. 

Acta  tending         It  will  be  remembered  that  at  the  beginning  of  the 
Queen.  reign    of    Her  Majesty   a    morbid    desire    for  notoriety 


(a)  54  Geo.  J,  c.  146.  {b)  30  Geo.  3,  c.  48. 

c)  33  &  34  Vi  _       _ 

(a)  A  man  is  con  victed  when  found  guilty  ;  he  was  said  to  be  attainted 


(c)  33  &  34  Vict.  c.  23,  s.  31. 


when  judgment  had  been  given. 
(/)  V.  p.  462.  (<7)  V.  p.  32. 


(e)  33  &  34  Vict.  0,  23,  s.  I. 
(h)  I  &  2  Phil.  &  Maiji  c.  lo. 
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indaced  certain  youths  to  annoy  her  by  discharging  fire- 
arms at  her  person,  or  in  her  presence.  To  put  an  end 
to  this  the  legislature  provided  that  deeds  of  this  kind 
should  be  regarded  as  high  misdemecmors  (a).  The  acts 
enumerated  are  ; — ^To  discharge,  point,  aim,  or  present  at 
the  person  of  the  queen  any  gun  or  other  arms,  whether 
containing  any  explosive  or  destructive  material  or  not ; 
to  discharge  any  explosive  substance  near  her ;  to  strike 
or  throw  anything  at  her  with  intent  to  injure  or  alarm 
her,  or  break  the  public  peace;  or  in  her  presence  to 
produce  any  arms  or  destructive  matter  with  like  intent. 
The  punishment  is  penal  servitude  to  the  extent  of  seven 
years,  or  imprisonment  not  exceeding  three  years.  To 
this  the  court  may  add  that  the  offender  be  whipped, 
publicly  or  privately,  once,  twice,  or  thrice  during  the  term 
of  imprisonment. 

TREASON-FELONY,    OT   FELONIOUS   COMPASSING  TO  LEVY 

WAR,  ETC. 

Certain  offences  which  had  been  declared  treason  by  Felonious  com. 
statute  (J)  were  by  a  later  statute  (c),  made  felonies.     To  J^powf  levy 
these,   on    account    of   their  treasonable    character,  the  y*^,  indace 

inyasion. 

name  "  treason-felony "  is  sometimes  given.  The  acts 
enumerated  are — compassing,  &c.,(a)  to  deprive  or 
depose  the  sovereign  from  the  style,  honour,  or  name 
of  the  crown  of  the  United  Kingdom,  or  other  of  her 
dominions ;  (b)  to  levy  war  against  the  sovereign  within 
the  United  Kingdom,  in  order  by  force  or  constraint  to 
compel  her  to  change  her  measures  or  counsels,  or  to  put 
force  or  constraint  upon,  or  intimidate  or  overawe  both 
Houses,  or  either  House  of  Parliament ;  (c)  to  move  or 
to  stir  any  foreigner  or  stranger  with  force  to  invade 
the  United  Kingdom,  or  any  other  of  the  sovereign's 
dominions. 

This   compassing,    &c.,    must  be  evidenced  by   some 
overt    act,   or   by    something  published   in    printing  or 

m  II  ■       »■       Mil        iM         iM  »■■!  ■■■■■■        ■■       iMMin  ■!  l^^^,^^■ •     ^m  ■■  iiii  ■■im.>—      ■■ 

{a\  5  &  6  Vict.  c.  51.  (h)  36  Geo.  3,  c,  7,  a.  1. 

(c)  II  &  12  Vict.  c.  12,  8.  3. 
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writmg  (a).  Though  the  facts  alleged  in  the  indict- 
ment, or  proved  on  the  trial  of  any  person  indicted  under 
this  Act  for  felony,  amount  to  treason,  the  person  is  not 
by  reason  thereof  entitled  to  be  acquitted  of  such  felony  ; 
but  if  tried  for  the  felony  he  cannot  afterwards  be  pro* 
secuted  for  treason  upon  the  same  facts  (&).  The  punish- 
ment may  extend  to  penal  servitude  for  life.  Nothing 
contained  in  this  Act  lessens  the  force  of  the  Statute  of 
Treasons. 

SEDiriON. 

Sedition,  what       Sedition  is  a  comprehensive  term,  embraciug  all  those 

it  conaists  in.  ..  i^ii  :ii-i  •<•  i*i 

practices,  whether  by  word,  deed,  or  wntmg,  which  are 
calculated  to  disturb  the  tranquillity  of  the  state,  and  lead 
ignorant  persons  to  endeavour  to  subvert  the  government 
and  the  laws  of  the  empire.  The  objects  generally  are 
to  excite  discontent  and  insurrection,  to  stir  up  opposition 
to  the  government,  and  to  bnug  the  administration  of 
justice  into  contempt  (c). 

This  description  is  somewhat  vague ;  but  in  that 
respect  it  only  resembles  the  ofiEence  itself.  It  is  hard  to 
lay  down  any  decisive  line,  on  one  side  of  which  acts 
are  seditious,  and  on  the  other  innocent.  The  term 
^'  sedition ''  is  commonly  used  in  connection  with  words 
written  or  spoken.  It  includes,  however,  many  other 
acts,  some  of  which  are  treated  of  separately ;  for 
example,  trainiug  to  arms,  unlawful  secret  societies  or 
meetings,  &c. 

Seditious  What  is   Sufficient   to  constitute   seditious    libels   or 

beiBorworde.  ^^^^gP     It  may  be  answered  generally — such  political 

7^-,  writings  or  words  as  do  not  amount  to  treason  (ci),  but 
which  are  not  innocent.  We  have  already  seen  what 
constitutes  treason.     As  to  what  are  innocent :  it  is  the 

(a)  A  third  mode  was  mentioned — hy  open  and  advised  speaking.  Bat 
prosecutions  for  the  prohibited  practice,  if  they  were  expressed  merely  in 
this  manner,  were  not  to  be  had  beyond  two  years  from  the  passing  of  the- 
Act  (1848-1850),  II  &  12  Vict.  c.  12,  B.  4. 

(6)  n  &  12  Vict.  c.  12,  s.  7. 

(c)  H.  V.  Sullivan,  B.  v.  Ftgott^  1 1  Cox,  44,  45. 

(d)  Though  treason  itself  may  be  said  to  be  a  kind  of  sedition. 
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right  of  a  sabject  to  criticise  and  censure  freely  the 
conduct  of  the  servants  of  the  Crown,  whether  minis- 
terial or  judicial,  and  the  acta  of  the  government  and 
proceedings  in  courts  of  justice,  so  long  as  he  does  it 
without  malignity,  and  does  not  impute  corrupt  or 
malicious  motives  (a).  The  test  approved  by  an  eminent 
authority  is  the  following  :  '^  Has  the  communication  a 
plain  tendency  to  produce  public  mischief  by  perverting 
the  mind  of  the  subject  and  creating  a  general  dissatis^ 
faction  towards  government  ?  "(b). 

Proving  the  truth  of  a  seditious  libel  is  no  excuse  for  Trath  of 

.1  "If  i_  •        • .  i_      1 T  'j.    J.  A.    l.^  •  i_  J.   seditious  libel 

the  publlshmg  it ;  nor  should  it  extenuate  the  punishment,  uo  eztenuA- 
inasmuch  as  the  statute  (c),  which  allows  the  defendant  ^^^°* 
charged  with  libel  to  plead  the  truth  under  certain 
conditions,  does  not  apply  to  seditious  libels  (^Q.  An 
order  of  a  judge  at  Chambers  must  be  obtained  before 
commencing  a  prosecution  against  a  proprietor,  publisher, 
or  editor  of  a  newspaper  for  any  libel  contained 
therein  (e). 

The  punishment  for  seditious  libels  or  words  is  fine 
and  imprisonment  as  a  first-class  misdemeanant.  Punish- 
able in  the  same  way  are  slanderous  words  uttered  to 
a  judge  or  magistrate  while  acting  in  the  duties  of  his 
office. 

UNLAWFUL    OATHS   AND   SOCIETIES. 

Oaths. — At  the  end  of  the  last  century,  in  consequence  Unlawful 
of  sedition  and  mutiny  having  being  promoted  by  persons  °*'^*' 
banding  themselves  together  under  the  obligation  of  an 
oath,  an  act  was  passed  to  make  criminally  punishable 
those  who  took  oaths  of  a  certain  character  : — Any  person 
administering  or  causing  to  be  administered,  or  aiding  in 
or  being  present  at  and  consenting  to  such  administering, 
any  oath  or  engagement  intended  to  bind  any  person  to 
engage  in  any  mutinous  or  seditious  purpose ;   or  to  dis- 

(a)  H.  V.  Sullivan^  &c.,  supra. 

(b)  B.  V.  Lovett,  9  C.  &  P.  462 ;  v.  i  Ruse.  622. 

(c)  6  &  7  Vict.  c.  96,  8.  6. 

{d)  Ji.  V.  Duffy,  2  Cox,  45  ;  B.  v.  Burdett,  4  B.  &  Aid.  95. 
(e)  51  &  52  Vict.  c.  64,  8.  8. 
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tarb  the  peace ;  or  to  be  of  any  society  formed  for  snch 
purpose  ;  or  to  obey  the  orders  of  a  committee  or  body  of 
men  not  lawfully  constituted,  or  of  any  leader  or  com- 
mander or  other  person  not  haying  authority  by  law  for 
that  purpose  ;  or  not  to  inform  or  give  evidence  against 
any  associate  or  other  person;  or  not  to  discover  an 
unlawful  combination  or  illegal  act,  or  illegal  oath  or 
engagement — is  guilty  of  felony.  The  punishment  is 
penal  servitude  for  a  term  not  exceeding  seven  years  or 
imprisonment  not  exceeding  two  years.  The  same  con- 
sequences also  attend  taking  such  an  oath  when  not 
compelled  to  (a).  It  will  be  observed  that  this  statute 
is  not  confined  to  oaths  administered  for  seditious  and 
mutinous  purposes,  but  applies  to  other  unlawful  com- 
binations (V). 

Later  statutes  declare  (c)  to  be  felony  the  taking  or 
the  taking  part  in  administering  any  oath  intended  to 
bind  a  person  to  commit  any  treason,  or  murder,  or  any 
felony  punishable  with  death.  The  punishment  for  such 
offence  is  penal  servitude  to  the  extent  of  life,  or  im- 
prisonment not  exceeding  three  years. 

Oaths  taken  by  Persons  taking  these  oaths  by  compulsion  are  not 
excused  on  that  account  unless  they  disclose  the  circum- 
stances to  a  justice  of  the  peace,  one  of  the  secretaries  of 
state,  or  the  privy  council,  within,  under  the  first  statute, 
four  days ;   under  the  second  statute,  fourteen  days  (d). 

Form  of  oath.  The  oath  need  not  be  in  any  precise  form  so  long  as  the 
parties  understood  it  to  have  the  force  and  obligation  of 
an  oath ;  therefore,  of  course,  it  is  not  necessary  that  it 
should  be  taken  on  the  Bible  (e). 

Unlawful  Societies. — Societies  whose  members  are   required    to 

take  any  oath  or  engagement  which  is  unlawful  under 
the  two  above-mentioned  statutes  of  Oeorge  III.,  or  is 
not  required  or  authorized    by    law    or    of    which    the 

(")  37  ^eo-  3»  c-  ^23,  s.  i  ;  54  &  55  Vict.  c.  69,  8.  i  (2). 

{h)  It.  V.  Marks,  3  Kast,  157. 

(c)  52  Geo.  3,  c.  104,  8.  I ;  7  Wm.  4  &  i  Vict.  c.  91,  b.  i. 

\d)  s.  2  of  each  statute.  («)  R,  v.  Lovdass,  6  C.  &  P.  596. 
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members  subscribe  any  unanthorized  teat  or  declaration, 
are  deemed  onlawfal.  Also  societies  the  names  of  whose 
members  and  officers  are  kept  secret  from  the  society  at 
large;  or  which,  consisting  of  different  branches,  elect 
committees  or  delegates  to  communicate  with  other 
aocietiee  (a).  Exceptions  are  made  in  favour  of  societies 
for  religious  and  charitable  purposes  and  freemasons' 
lodges;  also  as  to  declarations  approved  of  by  two 
justices  and  registered  according  to  the  provisions  of 
the  Act 

Proceedings  may  be  taken  against  persons  connected 
with  such  societies  either  by  way  of  summary  conviction 
before  justices,  or  by  indictment.  In  the  latter  case 
penal  servitude  to  the  extent  of  seven  years  may  be 
awarded.  The  proceedings  must  be  commenced  in  the 
name  of  the  law  officers  of  the  Crown. 


OFFENCES   AGAINST   THE    FOREIGN    ENLISTMENT    ACT. 

The  main  object  of  this  statute  (b)  is  to  regulate  the  Foreign 
conduct  of  Her  Majesty's  subjects  during  the  existence  of  Aot,  18^ 
hostilities  between  foreign  states  with  which  Her  Majesty 
is  at  peace.  The  necessity  for  some  regulations  is 
obvioua  Were  English  subjects  allowed  to  interfere  as 
ihey  thought  proper  in  foreign  wars,  the  state  would 
inevitably  be  involved  in  misunderstandings  with  the 
foreign  powers. 

Two  classes  of  criminal  acts  are  dealt  with  : — 

Illegal  enlistment.     Illegal  shipbuilding  and  expe- 
ditions. 

Illegal  Enlistment. — Doing  any  of  the  following  acts  Offences 
within  Her  Majesty's  dominions  without  the  sovereign's  ^f^  uiegai 
licence  is  prohibited :  (a)  Enlisting,  or  inducing  any  other  enlistment. 
person  to  enlist,  in  the  service  of  a  foreign  state  at  war 


(a)  39  Geo.  ^,  c.  79  ;  57  Geo.  3,  c.  19  ;  9  &  10  Vict.  c.  33. 
(6)  33  &  34  Vict.  0.  90,  repealing  59  Geo.  3,  c.  69. 

D 
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with  a  friendly  state ;  (b)  leaving  Her  Majesty's  dominions 
(or  inducing,  &c.)  with  intent  to  serve  snch  foreign  state  ; 
(c)  embarking  persons  under  false  representations  in  order 
that  they  may  be  led  to  enter  into  snch  service ;  (d)  the 
master  or  owner  of  a  ship  knowingly  taking  illegally 
enlisted  persons  on  board  ship.  In  each  case  the  offender 
may  be  punished  by  fine,  or  imprisonment  not  exceeding 
two  years,  or  both.  And  in  the  case  of  illegally  taking 
on  board,  the  ship  is  detained  until  satisfaction  is  g^ven  ; 
and  illegally  enlisted  persons  are  put  on  shore  and  not 
allowed  to  return  to  the  ship  (a). 

Illegally  build-  Illegal  Shipbuilding^  &c. — Building,  commissioning, 
1^.' Bh?p8.^"*^*  equipping,  or  despatching  a  ship,  knowing  or  having 
reasonable  cause  to  believe  (the  burden  of  proof  lying  on 
the  builder  that  it  is  not  illegal)  that  the  ship  is  to  be 
employed  in  the  servipe  of  such  a  state,  if  done  without 
Ucence,  is  punishable  in  the  same  way,  and  the  ship  and 
her  equipment  are  forfeited  to  the  Queen.  If  the  con- 
tract for  building  the  ship  has  been  made  before  the 
beginning  of  the  war,  the  builder  or  equipper  is  not 
punishable  if  immediately  after  the  issue  of  the  Queen's 
proclamation  of  neutrality  he  gives  notice  to  the  Secretary 
of  State,  and  insures  that  the  ship  will  not  be  despatched 
until  the  termination  of  the  war  without  the  licence  of 
the  Queen  (6). 

other  iUegai         Augmenting,  without  licence,  the  warlike  force  of  a 
**^"  ship  in  such  service,  by  adding  to  the  number  of  gune, 

&c.,  is  punishable  in  the  same  way  (c).  So,  also,  prepar- 
ing or  fitting  out  without  licence,  or  assisting  in  a  naval 
or  military  expedition  against  a  friendly  state,  with  the 
additional  consequence  that  the  ships,  arms,  &c.,  are  for- 
feited (d).  It  should  be  observed  that  the  latter  offence 
is  committed  whether  the   friendly  state  agfainst  which 


(o)  33  &  34  yict.  c.  90,  ss.  4-7.  (6)  Ibid,  s.  8,  9. 

(c)  Ibid.  8.  10. 

{d)  IbuL  8.  II.     V.  -ff.  V.  Sandovcdf  x6  Cox,  206  ;  Warb.  L.  C.  41  ;  also 
i?.  V.  Jameson,  65  L.  J.  (M.C.)  218  ;  60  J.  P.  662. 
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the  expedition  is  fitted  oat  is  at  war  with  another  state 
or  not. 

The  offender  may  be  tried  within  the  jurisdiction  where  Trial 
the   offence  was  committed,  or  where  the  offender  may 
be  (a). 

A  jadge  of  a  superior  court  in  the  United  Kingdom, 
or  elsewhere  of  the  highest  British  court  of  criminal 
jnrisdiction,  may  order  the  trial  to  be  had  at  any  place 
within  Her  Majesty's  dominions  (J). 


DESERTION,  MUTINY,  AND  INCITING   THERETO. 

Any  person  who  maliciously  endeavours  to  seduce  a  inciting  to 
person  serving  in  Her  Majesty's  sea  or  land  forces  from  m^Jthly!^  ^' 
his  duty  or  allegiance,  or  incites  him  to  any  mutiny  or 
mutinous  practice,  is  guilty  of  felony.  It  is  punishable 
with  penal  servitude  to  the  extent  of  life,  or  imprisonment 
not  exceeding  three  years.  The  trial  may  be  had  at  the 
assizes  for  any  county  in  England  (c). 

Other  provisions  of  the  same  kind  are  contained  in  the  Desertion,  &c.. 
Army  Act,  i88i  (d),  which  comes  into  force  and  jemains  J^er^the 
in  force  for  the  period  named  in  an  annual  Act  passed  ,4""^  5*??^P' 

.  *  line  and  Regu- 

for  the  purpose.     That  Act  makes  any  person  who  pro-  lation  Act. 
cures  or  persuades  a  soldier  to  desert,  or  knowingly  aids 
or  assists,  or  conceals  a  soldier  in  deserting,   liable  on 
snmmary  conviction  to  six  months'  imprisonment  with  or 
without  hard  labour  (e).     The  deserter  himself  is  punish- 
able upon  trial  by  court  martial  with  death  if  on,  or  under 
orders  for,  active  service ;  or  if  otherwise,  with  imprison- 
ment or  penal  servitude  (/).     The  Naval  Discipline  Act,  Naval  Disd- 
1866  (^),  and  the  amending  Act  of  1884  (A),  provide  for  ^"""^  ^''^• 
the  punishment  by  court  martial  and  otherwise  of  mutiny 


(a)  33  &  34  Vict.  c.  90,  ss.  16,  17.  {h)  Ibid,  s.  18. 

(c)  37  G€0.  3,  c.  70,  perpetual  by  57  Geo.  3,  c.  7.     v.  7  Wm.  4  &  i  Vict. 
c.  91,  s.  I. 

{d)  44  &  45  Vict.  c.  58.  (e)  Ibid,  8.  1J3. 

(/)  Ibid.  8.  12.  ig)  29  &  30  \ict.  c.  109,  e.  lo. 

(A)  47  &  48  Vict.  c.  39. 


n 
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and  other  ofiEences  committed  by  persons  Bubject  to  that 
Act ;  mntiny  with  violence  being  made  punishable  with 
death.  Punishments  are  also  provided  for  those  who 
endeavonr  to  seduce  those  subject  to  the  Act  from  their 
allegiance  (a). 

ILLEGAL  TRAINING   AND    DRILLING. 

Illegal  tnuning      Meetings  for  the  purpose  of  training  or  drilling  to  the 
*"  ^'     use  of  arms  without  authority  from  the  sovereign,  or  the 

lieutenant  or  two  justices  of  the  peace  of  the  county,  are 
illegal.  Any  person  who  is  present  for  the  purpose  of 
training  or  assisting  in  training  is  guilty  of  a  misdemeanor, 
and  is  liable  to  penal  servitude  to  the  extent  of  seven 
years.  If  he  is  present  for  the  purpose  of  being  himself 
trained,  he  is  punishable  with  fine  and  imprisonment  not 
exceeding  two  years.  The  prosecution  must  be  com- 
menced within  six  months  after  the  offence  committed. 
Any  magistrate,  constable,  or  peace  officer  may  disperse 
such  meetings,  and  arrest  and  detain  any  person  present  (h). 


UNLAWFUL   DEALINGS   \\TLTH   PUBLIC   STORES. 

Offences  re-  The  law  on  this  point  is  consolidated  by  the  Public 

public  BtoreB.  Stores  Act,  1875(c).  Certain  marks  are  appropriated 
by  the  government  for  the  distinguishing  of  public  stores. 
If  any  one,  without  lawful  authority,  which  he  must  prove, 
applies  any  of  these  marks  in  or  on  any  such  stores,  he  is 
guilty  of  a  misdemeanor,  and  may  be  imprisoned  for  a 
term  not  exceeding  two  years  (d).  If  any  one,  with  intent 
to  conceal  Her  Majesty's  property  in  such  stores,  obliter- 
ates these  marks,  wholly  or  in  part,  he  is  guilty  of  felony, 
and  is  punishable  with  penal  servitude  to  the  extent  of 
seven  years  (e).  The  unlawful  possession  of  public  stores 
is  punishable  on  summary  conviction  (/). 

(a)  See  next  page  for  general  remarks  as  to  the  pnnishment  of  offences  by 
those  in  the  army  or  navy. 

{b)  60  Geo.  3  &  I  Geo.  4,  c.  i,  ss.  i,  2. 

(c)  58  &  39  Vict.  c.  25.  {d)  Ibid.  s.  4. 

(e)  Ibid.  8.  5.  (/)  Ibid.  ss.  7-1 1. 
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It  is  also  an  offence  punishable  on  summary  conviction 
knowingly  to  buy  or  receive  from  a  soldier  arms,  ammu- 
nition, regimental  clothing,  military  decorations,  &c. ;  or 
to  be  found  in  possession  of  such  articles  without  being 
able  to  account  satisfactorily  for  such  possession  (a). 

OFFENCES  BY  MEMBERS  OF    THE  ARMY  AND  NAVY. 

Offences  of  a  strictly  military  nature  which  are  punish-  Offences  by 
able  by  a  court  martial  scarcely  fall  within  the  purview  of  ^jfj^" '^^ 
this  work,  but  it  may  be  convenient  to  notice  them  very 
shortly. 

As  to  the  amiy. — ^It  is  provided  by  the  Army  Act,  Army  Disci- 
1 88 1,  that  every  officer  or  private  who  shall  incite  or  join  P^"*®  ^^^ 
any  mutiny,  or  knowing  of  it  shall  not  give  notice  to  the 
commanding  officer,  or  shall  desert,  or  enlist  in  any  other 
regiment,  or  sleep  upon  his  post,  or  leave  it  before  he  is 
relieved,  or  hold  correspondence  with  a  rebel  or  enemy, 
or  strike  or  use  insolence  to  his  superior  officer,  or  disobey 
his  lawful  commands,  shall  suffer  death  or  such  other 
punishment  as  the  Act  prescribes  for  these  offences.  Other 
offences  are  set  forth  and  their  punishments  prescribed. 
No  person  acquitted  or  convicted  by  a  competent  civil 
court  is  to  be  tried  by  court  martial  for  the  same 
offence. 

The  Act  does  not,  however,  exempt  soldiers  from  being  Soldiers  not 
punishable  by  the  ordinary  criminal  courts.  It  expressly  crdSar/ "^^'"^ 
provides  that  nothing  therein  is  to  exempt  any  officer  or  criminal  pro- 
soldier  from  being    proceeded  against    by  the    ordinary  ^ 

course  of  law,  when  accused  of  felony  or  misdemeanor,  or 
of  any  offence  other  than  absenting  himself  from  service 
or  misconduct  respecting  his  contract  (&).  And  if  a  person 
who  has  been  sentenced  for  an  offence  by  a  court  martial 
is  afterwards  tried  by  a  civil  court  for  the  same  offence, 
that  court  in  awarding  punishment  shall  have  regard  to 
the  military  punishment  he  may  have  already  undergone. 

(a)  44  &  45  Vict.  c.  58,  8.  156.  (6)  Ibid,  bs.  144-162. 


Naval  Disci- 
pline Acts. 
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As  to  the  Tiavy — The  Naval  Discipline  Act  (1866)  (a) 
and  the  amending  Act  of  1 884  (&)  make  similar  provisions 
for  the  navy  as  to  courts  martial,  the  trial  of  offences,  no 
exemption  from  ordinary  criminal  jurisdiction,  &c. 


Certain  coin- 
age offences 
formerly 
treason. 


Counterfeit- 
ing. 


COINAGE     OFFENCEa 

So  decidedly  were  offences  relating  to  the  coin  regarded 
as  offences  against  the  Government,  inasmuch  as  they  not 
only  infringed  the  royal  prerogative,  but  also  were  calculated 
to  make  the  public  faith  suspected,  that  in  the  statute  of 
Edward  III.  two  of  them  were  declared  treason,  viz.,  (a) 
the  actual  counterfeiting  the  gold  and  silver  coin  of  the 
realm,  and  (b)  the  importing  such  counterfeit  money  with 
intent  to  utter  it,  knowing  it  to  be  false.  These  offences 
were,  however,  made  felonies  by  a  later  statute  (c). 

The  law  on  the  subject  under  consideration  has  been 
consolidated  (d).  It  will  be  our  task  to  present  its  matter 
under  several  heads. 

A.  C(m7vterfeit  Coin. — A  distinction  is  made  as  to  the 
kind  of  coin.  Whosoever  falsely  makes  or  counterfeits  any 
coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for — 

i.  The  current  gold  or  silver  coin  of  this  realm,  com- 
monly called  the  Queen's  money  (c). 

ii.  Foreign  gold  or  silver  coin  (/). 

iii.  The  Queen's  current  copper  coin  (y), 

is  guilty  of  felony,  and  is  punishable,  in  the  case  of  gold 
and  silver  coin  of  the  realm,  with  penal  servitude  to  the 
extent  of  life ;  in  the  other  cases  to  the  extent  of  seven 
years. 

(a)  29  &  30  Vict.  c.  109.  (6)  47  &  48  Vict.  c.  39. 

(c)  2&3  Wm.  4,  c.  34. 

(d)  24  &  25  Vict.  c.  99.    In  the  present  division  the  quoting  of  a  section 
must  be  understood  to  refer  to  this  Act. 

(c)  8.  2.  (/)  8.  18.  {g)  8. 14. 
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Gonnterfeiting 

iv.   Foreign  coin   other  than   gold  or  silver  coin  is  a       / 
misdemeanor^  punishable  for    the  first  offence  with  im- 
prisonment   not    exceeding    one    year;    for    the  second 
offence    with    penal    servitude   to    the  extent  of    seven 
years  (a). 

The  offence  is  complete  although  the  false  coin  has  not 
been  finished,  or  is  not  in  a  fit  state  to  be  uttered  (b)  ; 
much  less  is  any  attempt  to  utter  necessary.  Any  one,  not 
necessarily  an  officer  from  the  Mint,  may  at  the  trial  prove 
the  falseness  (c).  In  this  offence  is  included  that  com- 
mitted by  persons  lawfully  engaged  in  coining,  who  make 
the  coin  lighter,  or  of  baser  alloy.  The  counterfeiting 
can  generally  only  be  proved  by  circumstantial  evidence  ; 
for  example,  by  proof  of  finding  coining  tools  in  working 
order,  and  pieces  of  the  money,  some  in  a  finished,  some 
in  an  unfinished  state. 

B.  ColouriTig  Coin, — Colouring,  washing,  &c.,  counter-  Colouring. 
feit  coin,  or  any  piece  of  metal   with  intent  to  make  it 

pass  for  gold  or  silver  coin ;  or  colouring,  filing,  or  other- 
wise altering  genuine  coin  with  intent  to  make  it  pass 
for  coin  of  a  higher  degree,  is  a  felony  punishable  with 
penal  servitude  to  the  extent  of  life  (d). 

C.  Impairing^  &c.,  Gold  and  Silver  Coin. — Impairing,  impairing, 
diminishing,  or  lightening  any  of  the  Queen's   gold  or 

silver  coin,  with  the  intent  that  it  shall  pass  for  gold 
or  silver  coiu,  is  felony,  punishable  with  penal  servitude 
to  the  extent  of  fourteen  years  (e). 

m 

Having  in  possession  any  filings,  clippings,  dust,  &c., 
obtained  by  the  above-mentioned  process,  is  a  felony,  the 
limit  of  penal  servitud6  for  which  is  seven  years  (/). 

D.  Defadnff  Coin. — Defacing  the  Queen's  gold,  silver.  Defacing, 
or  copper  coin,  by  stamping  thereon  any  names  or  words, 


(a)   8.   22.  (6)   8.  30.  (C)   6.  29. 

(d)  8.  3.  (e)  8.  4.  (/)  8.  5. 
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although  the  coin  be  not  thereby  lightened,  is  a  misde- 
meanor, punishable  with  imprisonment  not  exceeding  one 
year  (a).  It  should  be  added  that  coin  so  defaced  is  not 
legal  tender ;  and  by  the  permission  of  the  Attomey- 
Greneral  or  Lord  Advocate,  any  person  who  tenders  or 
puts  off  coin  so  debased  may  be  brought  before  two 
magistrates,  and  on  conviction  be  fined  not  exceeding 
forty  shillings  (b). 

Dealixigin  E.  Buying   or    Selling,  cfec,  Counterfeit  Coin  at  loioer 

o^nnderits  volue, — Any  person  without  lawful  authority  or  excnse 
(the  proof  whereof  lies  on  the  accused),  buying,  selling, 
receiving,  or  putting  off  any  counterfeit  coin  for  a  lower 
rate  or  value  than  it  imports,  is  guilty  of  felony.  If  the 
counterfeit  be  of  gold  or  silver  the  extent  of  penal  servi- 
tude is  life  (c);  if  copper,  the  limit  is  seven  years  (rf). 


Yalae. 


Importing. 


Exporting. 


Uttering. 


F.  Ivipo7'ting  and  Ujjporting  Counterfeit  Coin, — ^Import- 
ing  or  receiving  into  the  United  Kingdom  from  beyond 
the  seas,  without  lawful  authority,  &c.,  counterfeit  coin 
resembling  the  Queen's  gold  or  silver  coin,  knowing  the 
same  to  be  false  and  counterfeit,  is  a  felony,  punishable 

I  with  penal  servitude  to  the  extent  of  life  (e).  It  is  said 
that  importing  the  coin  from  the  Queen's  dominions 
beyond  the  seas  does  not  fall  within  this  section,  because 
the  counterfeiting  there    is    punishable  by  the  laws  of 

^  England  (/).      Importing    foreign  counterfeit  coin  is  a 

\  felony,  the  limit  of  penal  servitude  for  which  is  seven 

I  years  (ff). 

Exporting,  or  putting  on  board  any  vessel  for  the 
purpose  of  being  exported  from  the  United  Kingdom  any 
coin  counterfeit  of  the  Queen's  current  coin,  without 
lawful  authority,  &c.,  is  a  misdemeanor  punishable  with 
imprisonment  not  exceeding  two  years  (h). 

G.  Uttering  Co^tnierfeit  Coin — Tendering,  uttering,  or 
putting  off  counterfeit  gold  or  silver  (t)  coin,  knowing 


(o)  8.  l6. 

(h)  8.  17. 

{d)  8.  14. 

(«)    8.  7. 

(^)   8.    19. 

(h)  8.  8. 

(c)  8.  6. 

(/)  V.  Arch.  862. 

(1)  B.  9. 
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tbe  same  to  be  false  and  counterfeit,  is  a  misdemeanor 
panishable  with  imprisonment  not  exceeding  one  year. 
If  at  the  time  of  uttering  the  offender  has  any  other 
counterfeit  gold  or  silver  coin  in  his  possession,  or  if  he 
within  ten  days  utters  another  coin,  knowing  it  to  be 
counterfeit  gold  or  silver,  the  punishment  may  extend  to 
two  years  (a).  I£  the  uttering  is  after  a  previous  convic- 
tion for  either  of  these  offences,  or  for  having  in  possession 
three  or  more  pieces  of  counterfeit  gold  or  silver  coin,  or 
for  any  felony  relating  to  the  coin,  the  utterer  is  guilty 
of  felony,  and  may  be  sentenced  to  penal  servitude  for 
life  (6). 

Knowingly  uttering  counterfeit  copper  coin,  or  having 
in  possession  three  or  more  pieces  of  counterfeit  copper 
coin  with  intent  to  utter  them,  is  a  misdemeanor  punish. 
able  by  imprisonment  for  one  year  (c). 

Knowingly  uttering  counterfeit  coin  meant  to  resemble 
a  foreign  gold  or  silver  coin,  is  punishable  for  the  first 
offence  with  imprisonment  not  exceeding  six  months ;  for 
the  second  not  exceeding  two  years.  The  third  offence 
is  a  felony  punishable  with  penal  servitude  to  the  extent 
of  life  (d). 

Uttering  spurious  coin,  e.g.y  foreign  coin,  medals,  pieces 
of  metal,  &c.,  as  current  gold  or  silver  coin,  with  intent  to 
defraud,  is  a  misdemeanor  punishable  with  imprisonment 
to  the  extent  of  one  year  (e). 

H.  Having  CouTvterfeit  Coin  in  Possession, — Having  Having  in 
three  or  more  counterfeit  gold  or  silver  coins  in  posses-  p°^^®8^°°- 
eion,  knowing  them  to  be  counterfeit,  and  intending  to 
utter  or  put  them  off,  is  a  misdemeanor  punishable  with 
penal  servitude  for  three  years  (/).  If  after  previous 
conviction  for  either  of  the  misdemeanors  mentioned 
in  sects.  9  and  10,  or  any  felony  relating  to  the  coin, 
the    crime    is    a    felony,  and    may    be    punished     with 

ia)  8.  10.  0))  s.  12.  (c)  8.  15. 

\d)   88.   20,21.  (c)    8.    13.  (/)    8.    II. 
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penal  servitade  to  the  extent  of  life  (a) .  If  the  coin  is 
the  Queen's  copper  coin  the  limit  of  the  punishment  is. 
imprisonment  for  one  year  (b).  Having  in  possession 
without  lawful  excuse  more  than  five  pieces  of  foreign 
counterfeit  coin  renders  the  possessor  liable  to  a  fine  not 
exceeding  forty  shillings  for  each  piece,  on  conviction 
before  a  justice  (c). 

Making,  &c.,  I.  Making,  &c.,  Coining  Tools. — Knowingly  and  with- 
^  ^  ^'  out  lawful  authority,  &c.,  making  or  mending,  buying  or 
selling,  or  having  in  custody  or  possession  any  coining 
instrument  or  apparatus  adapted  and  intended  to  make 
any  gold  or  silver  coin  or  foreign  coin,  is  a  felony  punish- 
able with  penal  servitude  for  life  (d).  If  the  instru- 
ments, &c.,  are  designed  for  coining  the  Qaeen's  copper 
coin,  the  limit  of  the  penal  servitude  is  seven  years  (e). 

Conveying  out  of  the  Mint,  without  lawful  authority, 
&c.,  any  coining  instrament,  or  any  coin,  bullion,  metal, 
or  mixture  of  metals,  is  a  felony  punishable  with  penal 
servitude  for  life  (/). 

Trial  whether  If  in  any  case  coin  is  suspected  to  be  diminished  or 
dimMshed  or  Counterfeited,  it  may  be  cut,  bent,  &c.,  by  any  person  to 
counterfeit  whom  it  is  tendered ;  the  loss  to  fall  on  the  deliverer  if 
the  coin  is  found  to  be  counterfeit  or  unreasonably  dimin- 
ished ;  on  the  person  to  whom  tendered,  if  found  correct  (^) 
Provision  is  also  made  for  the  seizure  by  any  one  finding 
them  of  counterfeit  coin  or  tools  ;  for  search  for  the 
same ;  and  for  their  ultimate  delivery  to  the  officers  of 
the  Mint  or  other  persons  duly  authorised  to  receive 
them  (h). 

By  a  more  recent  statute  (i)  it  was  declared  to  be  a 
misdemeanor  to  make  or  have  in  one's  possession  for  sale, 
any  medal,  cast,  or  coin,  made  of  metal  or  of  any  metallic 
combination,  and  resembling  in  size,  figure,  and  oolour 
any  current  gold  or  silver  coin.     The  punishment  is  im- 

(C)   8.  23. 
(/)    8.  25. 

(0  46  &  47  Vict.  c.  45. 


(a)  8.  12. 

{h)  8.  15, 

id)  8.  24. 

(e)  8.  14. 

(g)  8.  26. 

{h)  8.  27. 
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priBonment  for  a  term  not  exceeding  one  year  with  or 
without  hard  labour. 

C50NCEALMENT    OF   TREASURE    TROVE. 

Treasure  trove  is  defined  to  be  any  money,  coin,  gold,  Treaauretrove. 
silver,  plate,  or  bullion,  found  hidden  in  (not  upon)  the 
earth  or  other  private  place,  the  owner  thereof  not  being 
known  (a);  it  belongs  to  the  sovereign  or  his  grantees. 
The  offence  of  concealing  the  discovery  of  it  is  a  common 
law  misdemeanor,  and  was  formerly  punishable  by  death  ; 
now  by  fine  and  imprisonment  (6). 

DISCLOSURE    OF   OFFICIAL   SECRETS. 

It  has  been  found  necessary  to  protect  the  public  service  Disoiosure  of 
by  preventing  the  improper  obtaining  or  disclosure   of  °        secrets. 
official  information. 

Whoever  for  the  purpose  of  wrongfully  acquiring 
information,  enters  a  fortress,  arsenal,  ship,  &c.,  in  which 
he  is  not  entitled  to  be,  or,  whether  he  be  in  such  a 
place  lawfully  or  unlawfully,  obtains  any  document, 
sketch,  model,  &c.,  which  he  is  not  entitled  to  obtain,  or 
who  for  the  like  purpose  makes  any  sketch  or  plan  of  a 
fortress,  arsenal,  &c.,  belonging  to  Her  Majesty,  is  guilty 
of  a  misdemeanor  punishable  by  imprisonment  with  or 
without  hard  labour  for  one  year,  or  to  a  fine,  or  to  both. 
A  person  who  has  possession  of  or  control  over  such 
information,  or  who  has  been  entrusted  by  some  officer 
under  Her  Majesty  with  information  as  to  any  of  the 
above-mentioned  places,  or  as  to  Her  Majesty's  naval  or 
military  affiurs,  and  who  wilfully  communicates  such 
information  to  any  person  to  whom,  in  the  interest  of  the 
state,  it  ought  not  to  be  communicated,  is  punishable  in 
the  same  way.  If  any  person  commits  any  of  the  above- 
mentioned  acts  intending  to  communicate  the  information 
obtained,  or  entrusted  to  him,  to  a  foreign  state,  he  is 

(a)  2  St  Bl.  539. 

(6)  R.  V.  Thamaa  and  WiUett,  33  L.  J.  (M.C.)  22  ;  L.  &C.  313  ;  9  L.  T. 
488  ;  12  W.  R.  108 ;  Warb.  L.  C.  77. 
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guilty  of  felony,  and  may  be  punished  by  penal  servitude 
to  the  extent  of  life  (a). 

Any  person  inciting  or  counselling  another  to  commit 
any  of  the  above  oflFences  is  guilty  of  a  misdemeanor  (&). 

No  prosecution  can  be  commenced  for  these  offences 
without  the  consent  of  the  Attorney-General  (c). 

other  offences  A  Variety  of  other  offences  affecting  the  sovereign  and 
government  government,  and  thence  called  contempts  or  high  misde^ 
and  sovereign.  ^Yi^y^ypg^  might  be  noticed,  but  it  will  suflBce  here  merely 
to  mention  them,  referring  for  a  fuller  notice  to  Blackstone's 
Commentaries.  Contempts  against  the  sovereign's  title, 
as  the  denial  of  his  right  to  the  crown;  against  his 
person  and  government,  as  drinking  to  the  pious  memory 
of  a  traitor  ;  against  his  prerogative,  as  by  disobeying  his 
lawful  commands  ;  against  his  palaces  or  courts  of  justice, 
as  by  fighting  in  either;  maladministration  of  high 
offices ;  embezzling  the  public  money ;  selling  public  offices. 
These  are  generally  punishable  by  fine  and  imprisonment, 
but  are  rarely  made  the  subject  of  indictment,  unless  they 
fall  within  the  province  of  some  other  crime. 

Prflemnnire.  The  Subject  of  PrcemiLuire  may  also  be  dismissed  very 

summarily.  The  offence  originally  consisted  in  introdndog 
a  foreign  power  into  the  land^  through  obeying  papal  bulls 
and  processes.  The  offender  was  put  out  of  the  king's 
laws  and  protection,  his  lands  and  goods  were  forfeited, 
and  himself  imprisoned  during  the  king's  pleasure.  These 
penalties  of  pradmunire  were  afterwards  by  different  statutes 
applied  to  other  great  offences,  some  having  no  connection 
with  the  original  crime,  for  example,  to  restrain  the  im- 
portation or  making  of  gunpowder  {d).  But,  some  of  the 
statutes  having  become  obsolete  and  others  having  been 
repealed,  prosecutions  of  this  nature  are  never  now  heard 
of.  The  reader  will  find  a  discursive  treatment  of  the 
subject  in  Blackstone,  or  his  modem  editors  (e). 

(a)  52  &  53  Vict.  c.  52,  Bs.  I,  2. 

(6)  Ihid.  K.  3.  (c)  Ibid,  8.  7. 

\d)  i6  Car.  i,  c.  21.  (e)  4  Bl.  103 ;  4  St.  Bl.  155. 
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CHAPTER  III. 

OFFENCES   AGAINST   RELIGION. 

We  do  not  propose  to  inqnire  fully  into  the  grounds  upon  Grounds  on 
which  the  state  has  assumed  to  itself  the  right  of  punish-  ^^  punishes 
ing  certain  offences  against  reli^on.     It  is  sufficient  to  ^°^' 
say  that  it  hsB  been   experienced  that  certain   acts  or  religion, 
courses  of  conduct  which  are  fcSirbidden  by  religion,  are 
also  producti7e  of  disorder  and  mischief  to  the  community. 
These    acts    have   therefore  -been    declared  illegal,   and 
offenders  are  punishable,  not  for  a  breach  of  the  law  of 
God,  as  such,  but  for  offendihg  against  the  law  of  the 
country.     That  the  state  does^'  not  consider  itself  bound 
to  enforce  in  every  respect  the  obligations  of  morality, 
is  obvious  from  the  fact  that  mere  lying  and  other  acts 
of  immorality  are  not  within  the  pale  of  the  criminal  law. 

APOSTACY BLASPHEMY. 

The  punishment  for  apostacy,  or  the  total  renunciation  Apostacy. 
of  Christianity,  was  for  a  long  period  death.  It  was  after- 
wards provided  that  if  any  one  educated  in^  or  having  made 
jprofession  of,  the  Christian  religion,  by  writing,  printing, 
teaching,  or  advised  speaking,  maintains  that  there  are 
more  Gods  than  one,  or  denies  the  Christian  religion  to  be 
true,  or  the  Holy  Scripture  to  be  of  divine  authority,  he 
shall  for  the  first  offence  be  incapacitated  for  civil  or 
military  employment,  and  for  the  second  offence,  besides 
being  incapable  of  bringing  an  action,  or  being  guardian, 
executor,  legatee,  or  grantee,  he  must  suffer  imprisonment 
for  three  years  (a).     There  shall  be  no  prosecution  for 


(a)  9  &  10  Wm.  3,  c.  32 ;  in  the  Eevised  Statutes,  c.  35. 
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Blasphemy. 


snch  words  spoken,  nnless  information  of  such  words  be 
given  on  oath  before  a  justice  within  foar  days  after  they 
are  spoken,  and  the  prosecution  be  within  three  montlis 
after  such  information  (a).  The  offender  for  the  first  time 
is  to  be  discharged  from  penalty,  if,  within  four  months 
after  conviction,  he  renounces  his  error  (6). 

Blasphemy  is  also  punishable  at  common  law  by  fine 
and  imprisonment.     Christianity,  as  it  is  said^  is  a  part 
of  the  law  of  England,  and  a  gross  outrage  against  it  is 
to  be  punished  by  the  state.     The  offences  include  not 
only  blasphemous  libels  by  one  who  has  been  attached  to 
the  Christian  religion  and  has  apostatized,  as  to  which  we 
have  seen  particular  provisions  have  been  made,  but  also 
the  denying,  whether  orally  or  by  writing,  of  the  being  or 
providence  of  the  Almighty,  contumelious  reproaches  of 
our  Lord  and  Saviour  Christ,  profane  scoffing  at  the  H0I7 
Scriptures,  or  exposing  any  part  thereof  to  contempt  or 
ridicule  (c).     But  a  blasphemous  libel  consists  not  in  an 
honest  questioning  of  the  truths  of  the  Christian  religion, 
but  in  a  wilful  intention  to  pervert,  insult,  and  mislead 
otherB  by  means  of  Ucentious  and  contumelioas  abnae 
applied  to  sacred  subjects  (d).     Publications  which,  in  an 
indecent  and  malicious  spirit,  assail  and  asperse  the  truth 
of  Christianity,  or  of  the  Scriptures,  in  language  calcu- 
lated and  intended  to  shock  the  feelings  and  outrage  the 
belief  of  mankind,  are  properly  regarded  as  blasphemous 
libels  (e).     But  the  disputes  of  learned  men  upon  parti- 
cular points  of  religion  are  not  punished  as  blasphemy  (/). 
It  remains  merely  to  add  that  the  law  is  rarely  put  in 
force,  and  then  only  when  the  libel  is  of  a  most  extra- 
vagant or  outrageous  nature. 


DISTURBING   PUBLIC   WORSHIP. 

Oflfences  Any  persou  wilfully  and  maliciously  or  contemptuously 

pubiicworship  disturbing  any  lawful  meeting  of  persons  assembled  for 

(a)  9  &  10  Wm.  3,  c.  32 ;  in  the  Revised  Statutes,  c.  35,  s,  2. 

(b)  Ibid.  B.  3.  (c)  V.  I  Rusa.  613. 
(d)  R,  V.  Hamsay,  48  L.  T.  N.  S.  74. 

(c)  a.  V.  Bradlaughy  15  Cox,  217.  (/)  For  cases  v.  Arch.  897. 
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religions  worship,  or  molesting  the  person  officiating  or 
any  of  those  assembled,  npon  proof  by  two  or  more 
credible  witnesses  before  a  magistrate,  mnst  answer  for 
such  offence  at  the  quarter  sessions,  and  npon  conviction 
is  fined  forty  pounds  (a).  Eiotoas,  violent,  or  •  indecent 
behaviour  in  a  place  of  worship^  otherwise  called 
"  brawling,"  is  also  punishable  on  summary  conviction  by 
a  fine  of  five  pounds  or  imprisonment  for  two  months  (b). 

WITCHCRAFT,  SORCERY,    ETC. 

Punishment  (generally  death)  for  these  supposed  evil  Witchcraft, 
practices  belonged  to  a  state  of  society  different  from 
ours.  It  is  only  about  a  century  and  a  half,  however, 
since  an  Act  was  passed  to  the  effect  that  prosecutions  for 
such  practices  should  cease;  at  the  same  time  making 
punishable  by  imprisonment  persons  pretending  to  use 
witchcraft,  tell  fortunes,  or  discover  stolen  goods  by  skill 
in  any  occult  or  crafty  science  (c).  By  a  later  statute,  Palmistry,  Ac. 
persons  telling  fortunes  or  using  any  subtle  craft,  means, 
or  device,  by  palmistry  or  otherwise  to  deceive  Her 
Majesty's  subjects,  are  dealt  with  in  their  true  character, 
namely,  as  rogues  and  vagabonds,  and  are  punishable  by 
imprisonment  with  hard  labour  for  three  months  (d). 

Under  this  head  may  be  noticed  the  case  of  Keligious 
Impostors,  who  are  punishable  by  fine  and  imprison- 
ment. 

Two  offences  dealt  with  by  the  magistrates  may  be 
noticed  here  briefly : 

Profane  Swearing  is  punishable  on  summary  convic-  Swearing. 
tion  by  fine  (e). 

PrqfaTiation    of  tlie  Sahhath  is  an  offence  which  has  Profanation  of 
been    brought  into  prominence  through  recent  prosecu-  *^®  ^*     '  ' 
tions.     The    statute    of   Charles    II.    provides    that    no 

(a)  52  Geo.  3,  c.  155,  s.  12. 

(6)  V.  23  &  24  Vict.  c.  32,  s.  2.     See  v^mpost,  p.  185. 
(c)  9  Geo.  2,  c.  5.  (d)  5  Greo.  4,  c.  83,  8.  4. 

{e)  19  Gteo.  2j  c.  21. 


64 


OFFENCES   AGAINST   RELIGION. 


Heresy,  and 
other  acts 
no  longer 
punishable 
criminally. 


person  may  do  any  work  of  his  ordiruiry  calling  npon 
the  Lord's  day,  works  of  necessity  and  charity  only  ex- 
cepted, under  penalty  of  five  shillings.  Nor  may  any 
one  expose  to  sale  any  wares,  on  penalty  of  forfeiting  his 
goods ;  nor  may  drovers,  &c.,  travel,  nnder  a  penalty  of 
twenty  shillings  (a).  But  no  prosecution  for  such 
offence  may  be  commenced  without  the  consent  of  the 
chief  officer  of  police  of  the  district,  or  of  two  justices, 
or  of  the  stipendiary  magistrate  (5). 

Places  of  amusement,  debate,  &c.,  open  on  Sunday, 
admission  to  which  is  paid  for,  are  to  be  deemed  dis- 
orderly houses,  and  as  such  may  be  suppressed,  and  the 
keeper  fined  or  imprisoned  (c).  The  Crown  is  now, 
however,  empowered  to  remit  the  penalties  (d). 

Certain  practices  which  were  at  one  time  criminally 
punishable  are  now  no  longer  so.  Heresy ^  which  consists 
not  in  a  total  denial  of  Christianity,  but  in  an  open 
denial  of  some  of  its  principal  doctrines  as  held  by  the 
Church  has  been  again  subjected  only  to  ecclesiastical 
correction,  pro  salute  animce  (e).  OflFences  against  the 
National  Church  which  are  either  negative^  that  is.  Non- 
conformity, or  positive,  by  reviling  its  ordinances^  &c.  (/), 
though  nominally  liable  to  legal  penalties,  are  never 
practically  made  the  subjects  of  prosecution  (^). 

(rt)  29  Car.  2,  0.  7. 

(b)  34  &  35  Vict.  c.  S7  ;  the  section  making  this  Act  temporary  was 
repealed  by  56  &  57  Vict  c.  54. 

(c)  21  Geo.  3,  c.  49,  s.  I ;  V.  Terry  v.  The  Brighton  Aquarium   Qmi' 
pany,  L.  R.  10  Q.  B.  306 ;  44  L.  J.  (M.C.)  173  ;  32  L.  J.  N.  S.  458. 

{th  38  &  39  Vict  c.  80.  («)  29  Car.  2,  c.  9 ;  4  Bl.  49. 

(/)  V.  I  Edw.  6,  c.  I ;  i  Eliz.  c.  2. 
Q)  As  to  Simony t  v.  2  St.  Bl.  715. 
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CHAPTER  IV. 

OFFENCES   AGAINST   PUBLIC   JUSTICE. 

In  the  first  place  we  shall  treat  of  that  class  of  offences 
against  pablic  justice  which  consist  in  avoiding  oneself, 
or  assisting  another  to  avoid,  the  punishments  awarded 
by  a  court  of  justice. 

Escape ;  Breach  of  Prison ;  Being  at  large  during 
a  term  of  Penal  Servitude  ;  Rescue  ;  Obstruct- 
ing Lawful  Arrest. 

ESCAPE. 

The  distinction  between  the  first  two  and  the  fourth  Escape,  breach 
offences  has  been  thus  put : — ^Where  the  liberation  of  the  SBscue^dia*-'^^ 
party  is  effected  either    by    himself   or  others,  without  ^^fif'"^^^^- 
force,  it  is  more  properly  called  an  escape;  where  it  is 
effected    by    the    party    himself  with  force,  it  is  called 
prisoTi-breaking ;    where    it    is    effected  by  others,  with 
force,  it  is  commonly  termed  a  resc^ie  (a).     We  have  to 
consider  the  cases  of  delinquents  in  three  positions  :  the 
prisoner  who  escapes ;  the  person  who  aids  him  ;  those 
in  whose  custody  he  is,  whether  officers  of  the  law  or 
private  individuals. 

If  a  prisoner  escapes  out  of  the  custody  of  the  con- 
stable, before  he  is  imprisoned,  he  is  punishable  with 
fine  and  imprisonment  {h). 

Officers    who,    after    an   arrest,    negligently    allow    a  Eacapo  from 
prisoner  to  escape,  are  punishable  with  a  fine ;  if  they  ^^^^^' 
voluntarily  permit  it,    they    are    deemed    guilty  of  the 

(a)  I  Boss.  889 ;  i  Hale,  P.  C.  590.  {b)  2  Hawk.  c.  17.  a.  5. 

E 
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Escape  from 

priyato 

perBODS. 


Aiding  to 
escape. 


same  offence,  and  are  liable  to  the  same  punishment  as 
the  prisoner  who  escapes  from  their  custody;  and  this 
whether  the  latter  has  been  committed  to  gaol,  or  \b  only 
under  bare  arrest.  But  the  oflScer  cannot  be  thus  pun- 
ished for  a  felony  until  after  the  original  offender  has 
been  convicted.  Before  the  conviction,  however,  he  may 
be  fined  and  imprisoned  as  for  a  misdemeanor.  The 
allowing  the  escape  is  punishable  criminally  only  if  the 
original  imprisonment  were  for  some  criminal  matter. 

Private  individuals  having  persons  lawfully  in  their 
custody,  who  negligently  allow  an  escape,  are  punishable 
by  fine  or  imprisonment,  or  both  ;  if  voluntarily,  they 
are  punishable  as  an  officer  would  be  under  the  same 
circumstances.  Of  course  at  any  time  they  may  deliver 
over  the  person  in  charge  to  an  officer. 

Aiding  in  the  escape  of  a  prisoner  from  a  prison,  other 
than  a  convict,  military,  or  naval  prison  (a),  or,  with 
intent  so  to  aid,  conveying  to  him  a  mask,  disguise,  in- 
strument, or  any  other  thing,  is  a  felony  punishable  with 
imprisonment  to  the  extent  of  two  years  (h).  Aiding  a 
prisoner  in  custody  for  treason  or  felony  to  make  his 
escape  from  prison,  or  from  the  constable  or  officer  con- 
veying him  under  a  warrant  to  prison,  is  a  felony  pun- 
ishable with  penal  servitude  to  the  extent  of  seven  years, 
or  imprisonment  with  or  without  hard  labour  not  ex- 
ceeding two  years  (c).  Aiding  a  prisoner  of  war  to 
escape  is  a  felony  punishable  with  penal  servitude  for 
life,  or  imprisonment  as  above  (d). 


Breach  of 
prison. 


BREACH    OF   PRISON. 


The  consequences  of  breach  of  prison  vary  according  to 
the  crime  for  which  the  prisoner  is  in  custody.  If  he 
is  in  custody  for  treason'  or  felony,  the  breach  is  also 


(a)  As  to  these  see  the  statutes  quoted  ia  Arch.  918. 
(6)  28  &  29  Vict.  c.  126,  B.  37. 

(c)  16  Geo.  2,  c.  31,  8.  3  ;  54  &  55  Vict.  c.  69,  s.  i  (2). 

(d)  52  Geo.  3,  c.  156;  54  &  55  Yict.  c.  69,  s.  i  (2). 
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felony  (a),  and  panishable  by  penal  servitude  to  the 
extent  of  seven  years,  or  by  imprisonment  not  exceeding 
two  years.  If  he  is  in  custody  for  any  other  offence,  the 
breach  is  a  misdemeanor,  and  panishable  by  fine  and 
imprisonment.  There  seems  also  to  be  this  difierence 
between  the  two  cases — in  the  first,  it  mnst  be  proved 
that  the  prisoner  escaped;  in  the  second,  this  is  not 
necessary. 

To  constitute  this  offence  there  must  be  an  actual 
breaking,  though  it  need  not  be  intentional.  Merely 
getting  over  the  wall  or  the  like  is  an  escape  only. 
It  will  be  a  sufficient  defence  to  prove  that  the  prisoner 
has  been  indicted  for  the  original  offence  and  acquitted  ; 
but  unless  he  has  been  actually  acquitted,  or  he  can 
prove  that  no  such  offence  was  ever  committed,  it  is  not 
material  whether  the  accused  was  guilty  of  the  original 
offence  or  not. 

"  Prison  "  here  includes  any  place  where  one  is  law- 
fully imprisoned,  whether  upon  accusation  or  after  con- 
viction ;  for  example,  in  the  gaol  or  constable's  house. 


BEING  AT  LARGE  DURING  TERM  OF  PENAL  SERVITUDE. 

Penal  servitude  was  substitated  for  transportation  in  * 
the  year  1857(6);  but  the  incidents  of  the  latter  attach 
to  the  former. 

For  a  convict  to  be  at  large  without  lawful  authority,  Escape  from 
which  it  lies  on  him  to  prove,  before  the  expiration  of  tude. 
the  term  of  transportation  or  penal  servitude  to  which  he 
was  sentenced,  is  a  felony  punishable  by  penal  servitude 
to  the  extent  of  life,  and  previous  imprisonment  not 
exceeding  four  years;  or  else  by  imprisonment  not 
exceeding  two  years  (c). 

(a)  I  Edw.  2,  8t.  2,  c.  I,  in  Revised  Statutes  23  Edw.  i.     JStat  defrang, 
priB,  (&)  20  &  21  Vict.  c.  3, 

(c)  5  G^.  4,  c.  84,  s.  22  ;  4  &  5  Wm.  4,  c.  67. 
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RESCUE. 

BoBoue.  j.  Rescue  is  the  forcibly  and  knowingly  freeing  another 
I  from  arrest  or  imprisonment.  If  ^e  original  offender  is 
convicted,  the  rescuer  is  guilty  of  the  same  offence  as 
such  original,  whether  it  be  treason,  felo^,  or  ndsde- 
meanor.  If  the  rescuer  is  thus  convicted  of  felony,  the 
punishment  is  penal  servitude  to  the  extent  of  seven 
years,  or  imprisonment  from  one  to  three  years  (a) ;  if  of 
misdemeanor,  fine  or  imprisonment,  or  both.  If  the 
original  is  not  convicted,  nevertheless  the  rescuer  may 
be  punished  by  fine  and  imprisonment  as  for  a  mis- 
demeanor (6). 

Rescuing  or  attempting  to  rescue  a  person  convicted 
of  murder,  whilst  proceeding  to  execution ;  or  rescuing 
out  of  prison  a  person  committed  for  or  convicted  of 
murder,  is  a  felony  punishable  with  penal  servitude  to 
the  extent  of  life,  or  imprisonment  not  exceeding  three 
years  (c). 

Rescuing  or  attempting  to  rescue  an  offender  sentenced 
to  penal  servitude  from  a  person  charged  with  his 
removal,  is  a  felony  punishable  in  the  same  way  as  if  the 
party  rescued  had  been  in  gaol  (d). 

Povndbreaofai  Another  common  law  offence,  somewhat  of  the  same 
character,  is  poundbreach,  that  is,  rescuing  goods  from 
the  custody  of  the  law  after  they  have  been  impounded 
upon  a  distress.  It  is  seldom,  however,  that  a  prosecu- 
tion for  poundbreach  occurs  (e),  as  the  landlord  is  enabled 
by  2  Wm.  &  Mary,  sess.  i,  c.  5,  to  recover  treble 
damages  by  a  civil  action.  To  rescue  cattle  distrained 
for  damage  feasant^  is  also  a  statutory  offence  punishable 
by  a  fine  of  £$  (/). 

(a)  I  &  2  Oeo.  4,  c.  88,  s.  i.  (&)  i  Hale,  P.  C.  598. 

(c)  25  Geo.  2,  c.  37,  8.  9  ;  7  Wm.  4  &  i  Vict.  c.  91,  s.  i. 

(d)  K  Geo.  4,  c.  84,  s.  22. 

{e)  The  most  recent,  and  perhaps  the  only,  reported  case  of  the  kind  is 
a,  V.  Butterfieldt  17  Cox,  598. 
(/)  6  &  7  Vict.  c.  30,  8.  I. 
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OBSTRUCTING   LAWFUL  ARREST.  ETC. 

To  prevent  the  execntion  of  lawful  process  is  at  all  obBtraoiing 
times  an  ofifence,  but  more  especially  so  when  the  object  ^^^  Mreet. 
is  to  prevent  the  arrest  of  a  criminal.  It  has  been  held 
that  the  party  opposing  such  an  arrest  becomes  thereby 
particeps  criminis^  that  is,  an  accessory  in  felony,  and  in 
treason  and  misdemeanors  a  principal  (a).  The  statutes 
abolishing  so-called  sanctuaries  or  privileged  places  make 
opposition  to  arrest  in  those  places  a  felony. 

An  assault  upon,  resistance  to,  or  wilful  obstruction  of, 
a  peace  officer  in  the  execution  of  his  duty,  or  any 
person  acting  in  his  aid,  or  an  assault  upon  any  person 
with  intent  to  resist  or  prevent  the  lawful  apprehension 
or  detainer  of  the  person  assaulting  or  of  any  other 
person  for  any  o&nce,  is  a  misdemeanor,  punishable 
with  imprisonment  to  the  extent  of  two  years  (V). 
Wounding,  doing  grievous  bodily  harm  to,  shooting  at, 
or  attempting  to  shoot  at,  any  person  with  such  intent 
is  punishable  with  penal  servitude  to  the  extent  of 
Ufe  ic). 

In  cases  where  a  coroner  has  jurisdiction  to  hold  an 

.  inquest,  it  is  a  misdemeanor  to  destroy  the  dead  body,  or 

otherwise  to  prevent  the  holding  of  an  intended  inquest 

upon  it,  and  to  do  so  amounts  to  an  obstruction  of  an 

officer  in  the  discharge  of  his  duty  (d). 

Not  only  positively  obstructing   an   officer,    but  alsoRefusiiigtoaid 
refusing  to  aid  him  in  the  execution  of  his  duty  in  order  *^  °  *^* 
to  preserve  the    peace,  is  a  crime.     This  offence  is  a 
misdemeanor    at  common  law  (e)  ;    but  the  prosecution 
must  show  that  a  breach  of  the  peace  was  at  the  time 
being  committed  in  the  presence  of   the  constable  and 

(a)  2  Hawk.  c.  17,  s.  i. 

(6)  24  &  25  Vict.  c.  100,  8,  38.  (c)  Ihid.  s.  18. 

(rf)  R,  V.  JStepkewon,  L.  R  13  Q.  B.  D.  331 ;  53  L.  J.  (M.C.)  176 ;  52 
L.  T.  267  ;  33  VV.  R.  244 ;  Warb.  L.  C.  118. 

(e)  V.  a,  V.  i3herlock,  L.  R.  i  C.  C.  R,  20 ;  35  L.  J.  (M.C.)  92 ;  13  L.  T. 
643 ;  14  W.  B.  288 ;  Warb.  L.  C.  52. 
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that  there  was  a  reasonable  necessity  for  him  to  call  on 
the  defendant  to  render  him  assistance  (a). 


Definition. 


False  oaths  not 
amountlDg  to 
perjury. 


False  affirma- 
tions. 


Nature  of  the 
oath. 


PERJURY* 

The  crime  committed  by  one  who,  when  a  lawful  oath 
is  administered  to  him  in  some  proceeding  in  a  court  of 
jtcstice  of  competent  jurisdiction,  swears  wUfidly,  ahsolutelj/j 
and  falsdy  in  a  matter  material  to  the  i$sue  or  point  in 
question  (&). 

Such  is  the  definition  of  perjury  at  common  law. 
The  qualification  with  which  it  must  be  taken  will  appear 
below.  Certain  other  false  oaths  are  attended  by  the 
punishments  of  perjury,  though  they  are  not  known  by 
that  name.  And  whenever  an  Act  of  Parliament  requires 
an  oath  to  be  taken,  but  does  not  make  it  perjury  to  take 
a  false  oath,  the  taking  of  such  an  oath,  though  not  strictly 
speaking  perjury,  is  a  misdemeanor;  for  example,  an 
afS  davit  made  for  the  purpose  of  filing  a  bill  of  sale  (c). 

It  may  be  necessary  to  remind  the  reader  that  the 
false  affirmation  of  any  person  who  is  by  law  authorised 
to  make  an  affirmation  or  declaration  in  lieu  of  an  oath, 
is  on  the  same  footing,  and  visited  with  the  same  con- 
sequences as  perjury  (d). 

The  nature  of  the  oath  must  first  be  considered ;  a 
lawful  oath  taken  in  a  judicial  proceeding,  administered 
within  the  authority  of  the  tribunal,  Soc.,  administering. 
As  a  rule  it  must  be  taken  in  a  court  of  justice,  but  there 
are  apparent  exceptions ;  for  example,  it  has  been  held 
perjury  for  a  clergyman  to  take  a  false  oath  against 
simony  at  the  time  of  his  institution  {e).  It  is  immaterial 
whether  the  oath  be  taken  in  the  face  of  the  court  or  out 
of  it  by  a  person  authorised  to  administer  oaths  in 
matters  depending  in  it,  as  in  the  case  of  affidavits ;  or 

(a)  i?.  V.  JSrowrif  C.  &  M.  314. 

(b)  ;j  Inst.  164 ;  v.  H.  v.  Aylett,  i  T.  R.  69. 

(c)  jfe.  V.  HodgkisSj  L.  R.  i  C.  C.  R.  212. 

{(1)  V.  pp.  74,  399.  (c)  i?.  V.  Lewis y  i  Str.  70. 
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whether  it  be  taken  in  relation  to  the  merits  of  the  caase, 
or  in  a  collateral  matter,  for  example,  on  inquiring  into 
the  sufficiency  of  bail.  The  oath  must  be  taken  before 
a  person  who  has  jvHsdiction  of  the  cause,  and  lawful 
authority  to  administer  the  oath.  Thus,  in  the  case  of  a 
trial  taking  place  where  the  court  has  no  jurisdiction,  a 
witness  cannot  be  indicted  for  perjury  thereat.  Nor  can 
a  conviction  for  perjury  be  sustained  against  a  witness, 
who,  although  duly  sworn  before  a  competent  authority, 
has  given  the  answers  upon  which  perjury  is  assigned,  in 
the  absence  of  any  such  authority  (a).  Every  court,  judge, 
justice,  officer,  commissioner,  arbitrator,  or  other  person, 
now  or  hereafter  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  is 
empowered  to  administer  an  oath  to  all  witnesses  legally 
called  (b). 

The  oath  must  be  takQnfahdyy  wilfully^  and  absolutely  ;  The  taking;of 
"  falsely "  refers  to  the  taking  of  "the  oath,  not  to  the  ^^  *"***"• 
truth  of  what  is  sworn.  It  is  immaterial  whether  the 
fact  which  is  sworn  be  in  itself  true  or  false.  The 
question  is,  Did  the  defendant  believe  what  he  said  to 
be  true?  If  not,  lie  is  gilUty  61"  perjury!  It  Is  not 
necessary  that  he  should  know  that  it  was  untrue ;  for 
he  will  be  guilty  if  he  swears  to  the  truth,  not  knowing 
anything  about  the  matter ;  much  more  if  he  swears  to 
the  truth,  thinking  what  he  swears  is  untrue.  In  other 
words,  he  is  guilty  if  his  intention  can  be  proved  to  be  to 
deceive.  Thus  he  will  not  be  innocent,  though  he  swears 
that  he  only  believes  such  and  such  to  be  the  case,  if  he 
knows  it  to  be  not  so,  though,  of  course,  it  will  be  more 
difficult  in  such  cases  to  establish  the  guilt  of  the  defen- 
dant (e).  As  we  have  just  seen,  the  answer  must  be 
given  intentionally  or  wilfully;  it  also  must  be  given 
with  some  degree  of  deliberation.  Mere  inadvertence  or 
mistake  will  not  support  the  charge,  as  if  the  witness  is 


(a)  R.  T.  Llayd,  h.  R.  19  Q.  B.  D.  213  ;  56  L.  J.  (M.C.)  199  ;  56  L.  T. 
S.  750;  35  w.  R.  653. 
(c).  if.  V.  redUy,  i  Leach,  327. 


\a)  II.  V.  JL/utya,  ju.  n.  19 
N.  S.  750  J  SS  W.  R.  653.  {b)  14  &  15  Vict.  c.  99,  8.  16. 

(e)  Ji.  V.  JredleVf  1  Leach, 
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bewildered  on  cross-examination.  Prevarication,  thongh 
the  actual  words  used  are  true,  will  not  shield  the  defen- 
dant ;  as  when  a  witness  assured  the  court  that  a  man 
could  not  live  for  two  hours  longer  if  he  went  on  as  he 
(the  witness)  left  him  ;  the  fact  being  that  at  the  time 
he  was  very  well,  but  had  got  a  bottle  of  gin  to  his 
mouth  (a). 

Materiality  of        The  matter  sworn  to  must  be  rnaterigl  to  the    cause 
depending  in  the  court.     If  the  matter  is  wholly  foreign 
to  the  purpose,  or  altogether  immaterial,  and  neither  any 
way  pertinent  to  the  matter  in  question,  nor  tending  to 
aggravate  or  extenuate  the  damages,  nor  likely  to  indnoe 
the  jury  to  give  a  readier  credit  to  the  substantial  part  of 
the    evidence,  it  cannot   be   perjury  (6).     Thus,  if  on   a 
trial  to  determine  whether  a  person  is   sane  or   not,   a 
witness  introduces  his  evidence  by  giving  an  account  of 
a  journey  which  he  took  to  see  the  party,  €md  swears 
falsely  in  relation  to  some  of  the  circumstances  of  the 
journey,  this  is   not  sufficient  to  support  an  indictment 
for  perjury.     But  all  false  statements  as  to  matters  which 
affect  the  credit  of  a  witness  are  considered  material  (c). 

It  is  not  necessary  to  constitute  perjury  that  the  false 
oath  be  believed  by  the  court  before  which  it  is  taken,  or 
that  any  person  be  damaged  by  it ;  for  the  prosecution  is 
grounded,  not  on  the  damage  to  the  party,  but  on  the 

i^mcmuJing  to    *^^®^  .^^  P^^^^^  Justice.     A  false  verdict  is  not  regarded 
porjury.  as  perjury,  because  it  is  said  the  jurors  do  not  swear  to 

depose  to  the  truth,  but  only  to  judge  of  the  deposition 
of  others  (d).  So  the  breaking  of  their  oaths  by  inter- 
preters, officers  in  charge  of  the  jury,  ifcc,  does  not  amount 
to  perjury ;  inasmuch  as  it  is  an  essential  of  perjury  that 
the  accused  has  been  sworn  to  depose  to  the  truth. 

Upon  an  indictment  for  perjury,  it  is  sufficient  if  any 
one  of  the  assignments  of  perjury  be  proved  («). 

ff  )i' v!  ^lak/r  L  ^  ^r^l-  .-.    ^^X  'J^^^^'  c.  69, 8.  8  ;  1  Ross.  307, 308. 
•^    •  («)  ^.  V.  Bhodes^  2  Lord  Raym.  886. 
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Perjury  is  one  of  the  offences  included  in  the  Vexatious  Procedure. 
Indictments  Act;    and,  therefore,  no  bill  of  indictment 
can   be  presented  to  or  found  by  the  grand  jury  unless 
one  of  the  preliminary  steps  indicated  in  the  Act  has  been 
taken  (a). 

Any  judge  (b)  may  direct  the  prosecution  of  a  person 
who  appears  to  have  been  guilty  of  perjury  in  his  evidence 
given  before  him,  and  may  commit  the  accused  to  gaol 
unless  he  gives  sufficient  security  for  his  appearance  at 
the  assizes  (c). 

It  is  a  well  known  rule  that  the  testimony  of  a  single  There  must  be , 
witness  is  not  sufficient  to  convict  on  a  charge  of  perjury,  m  perjury. 
Two  witnesses  must  contradict  what  the  accused  has 
sworn ;  or,  at  least,  one  must  so  contradict,  and  other 
evidence  must  materially  x^ocroborate  that  contradiction  (d). 
But  this  rule  does  not  apply  when  the  perjury  consists  in 
the  defendant's  having  contradicted  what  he  swore  on  a 
former  occasion ;  in  this  case  the  testimony  of  a  single 
witness  in  support  of  the  defendant's  own  original  state- 
ment will  suffice  (e).  The  reason  usually  assigned  for  the 
rale  is,  that  if  one  witness  were  allowed  to  suffice  to 
prove  perjury,  it  would  only  be  oath  against  oath.  But 
other  considerations,  such  as  the  great  necessity  for  the 
protection  of  witnesses,  also  have  weight. 

Perjury  is  a  misdemeanor.     The  punishment  is  penal  j^umshmoiit. 
servitude  to  the  extent  of  seven  years,  or  imprisonment , 
to  the  same  extent  (/). 

(o)  V.  p.  350. 

(6)  As  to  who  are  comprised  in  this  term,  see  the  Act. 

(c)  14  &  15  Vict.  c.  100,  8.  19. 

{d)  V.  jB.  v.  BouUer,  21  L.J.  (M.C.)  57;  J  Cox,  543.  M,  v.  JSraiihwaite, 
I  F.  &  F.  638.  (c)  R.  y.  KniU,  5  B.  &  Aid.  029,  n. 

if)  2  Geo.  2,  c.  25,  8.  2  ;  20  &  2J  Vict.  c.  3.  In  cases  vhere  another's 
life  is  wilfully  "  sworn  away  **  by  a  perjurer,  it  is  hard  to  see  why  the  latter 
shonld  not  be  regarded  as  guilty  of  murder.  The  punishment  for  the  crime 
is  by  no  means  excessive.  It  is  one  of  the  most  dangerous  and  probably 
the  most  frequently  committed  of  all  crimeB,  but  in  proportion  to  the 
frequency  of  its  occurrence  it  is  perhaps  the  one  which  most  seldom  receives 
punishment. 
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SUBOKNATION   OF   PEKJURY. 

Subornation.  The  procnring  another  to  take  snch  a  falae  oath  as 
would  constitute  perjury  in  the  principal  (a).  The  offence 
does  not  amount  to  subornation  if  that  other  does  not 
actually  take  the  false  oath ;  but  it  is  nevertheless  punish- 
able (6). 

The  punishment  for  subornation  is  the  same  as  for 
perjury  itself ;  and  the  same  course  has  to  be  taken 
under  the  Vexatious  Indictments  Act. 

VOLUNTARY    OATHS. 

Administering  It  will  be  remembered  that  in  a  former  chapter((;)  it 
Toiunta^  ^^  shown  that  administering  or  taking  certain  oaths 
oaths.  YfQQ  illegal  and  an  offence  against  Grovemment.     This 

section  deals  with  quite  another  matter.  The  evil  to  be 
guarded  against  in  this  case  is  the  misuse  of  a  valuable 
engine  of  the  law,  and  the  consequent  weakening  of  its 
effect  when  resorted  to  on  proper  occasions. 

It  is  unlawful  for  a  justice  of  the  peace  or  other  person 
to  administer  or  receive,  or  cause  or  allow  to  be  adminis- 
tered or  received,  any  oath,  affidavit,  or  solemn  affirmation 
touching  any  matter  whereof  he  has  not  jurisdiction  or 
cognizance  by  some  statute  in  force  (d).  The  offence  is  a 
misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both.  The  administering,  &c.,  is  punishable,  although 
the  person  did  not  act  wilfully  in  contravention  of  the 
statute,  but  only  inadvertently  (e). 

FALSE   DECLARATIONS. 

Statntes  A  great  number  of  statutes  declare  punishable  false 

S^iifiSSfna^^^  declarations  with  regard  to  the  subjects  with  which  such 

(a)  4  Bl.  138.  {h)  I  Hawk.  c.  69,  s.  10. 

(c)  V.  p.  47.  (d)  5  &  6  Wm.  4,  c.  62,  s.  13. 

(e)  £.  V.  Nottf  12  L.  J.  (M.C.),  143. 
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statutes    deaL     We  will  merely  mention  a  few  of   the 
chief  (a) : 

Parliamentary  elections :  6  Vict.  c.  i8,  s.  8i;  35& 
36  Vict.  33  ;  46  &  47  Vict.  c.  51,  s.  33. 

Municipal  elections:  35  &  36  Vict.  c.  33  ;  41  &  42 
Vict.  c.  26,  s.  25. 

In  Bankruptcy  matters:  32  &  33  Vict.  c.  62,  s.  14. 

In  matters  relating  to  the  customs,  &c. :  39  &  40 
Vict.  c.  36,  s.  168. 

A  County  Court  bailiff  indorsing  a  false  memorandum 
of  service  of  process :    5 1  &  52  Vict.  c.  43,  s.  78. 

Before  Begistrars  as  to  Births,  Marriages,  or  Deaths : 
6  &  7  Wm.  4,  c.  86,  s.  41  ;  37  &  38  Vict,  a  88,  ss. 
40,  46. 

Before  Magistrates :   5  &  6  Wm.  4,  c.  62,  s.  18. 


BfUBERY. 

The  corrupt  treatment  of  one  intrusted  with  a  public 
charge,  to  influence  him  in  the  discharge  of  his  duty  in 
that  character. 

The   offence,  which   may  be  thus  generally  defined,  Bribery  a  wide 
comprises  acts    differing    considerably  from    each  other.  ^""' 
They  may  be  divided  into  two  classes : 

1.  Where  some  person  concerned  in  the  administra- 
tion of  public  justice  {b)  is  approached  by  one  bringing 
him  a  reward,  in  order  to  influence  his  conduct  in  his 
office. 

2.  Where  some  person  having  it  in  his  power  to  pro- 
cure, or  aid  in  procuring,  for  another  a  public  place  or 
appointment,  is  so  approached  (c). 

(a)  A  full  list  will  be  found  with  more  detailed  treatment  in  Bosc.  463. 
{b)  V.  infra,  as  to  ministerial  officers, 
(c)  V.  I  Hawk.  c.  67,  88.  1-3. 
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Bribery  to  I.  The  offence  of  offering  to,  or  receiving  by,  an  officer, 

^ot^^n?^  judicial  or  ministerial  (a),  an  nndae  reward  to  influence 
office.  }u3  behaviour  in  his  office  is  a  misdemeanor  punishable 

by  fine  and  imprisonment.  Both  the  giver  and  the  taker 
are  guilty.  And  though  the  reward  be  refused,  the 
offerer  is  equally  punishable  for  the  attempt.  The  offence 
is  not  restricted  to  the  case  of  influencing  the  higher 
officers,  such  as  judges  or  members  of  the  Government ; 
but  extends  to  those  in  a  subordinate  position,  for 
example,  constables,  as  if  one  bribe  a  constable  to  refrain 
from  executing  a  warrant  (b).  A  particular  species  of 
bribery,  viz.,  corruptly  influencing  jurymen,  will  be 
treated  of  hereafter  under  the  title  Embracery  (c). 

Bribery  to  pro-  2.  For  the  casc  of  convenience  we  may  distinguish 
cure  p  ace,  c  ^^^  varieties  of  this  offence  : 

i.  When  the  place  or  appointment  is  in  the  gift  of 
some  public  officer. 

ii.  When  it  is  determined  by  public  election. 

i.  This  offence  may  also  be  regarded  as  falling  under 
the  first  class,  (i)  inasmuch  as  the  presentation  to  the 
place  by  the  public  officer  is  one  of  the  duties  of  his 
office.  The  offence  is  a  misdemeanor.  Thus  the  attempt 
to  procure  an  appointment  by  offering  a  sum  of  money  to 
a  cabinet  minister  was  punished  as  a  misdemeanor  (rQ. 

CoDBeqnences  By  particular  statutes  it  has  also  been  provided  that 
il^T""^  persons  selUng  public  offices  shall  lose  all  right  to  the 
offices.  appointment,  and  the  buyers  shall  not  only  be  rejected, 

but  also  be    disabled  from   ever  holding  such  office  (e). 

Those  buying  or  selling,  or  receiving  or  paying  money 

or  rewards  for  offices,  are  guilty  of  a  misdemeanor  (/). 

So  also  are  persons  who  do  not  thus  directly  buy  or  sell. 


(a)  The  text-books,  in  general,  confine  the  offence  of  bribery  to  a  bribery 
of  judicial  officers  ;  but  this  definition  of  the  offence  seems  too  narrow. 
Arch.  949. 

(b)  3  Inst.  187.  (c)  V.  p.  82. 
frf)  H.  V.  VaughaUj  4  Burr.  2494. 

(e)  5  &  6  Edw.  6f  c.  16,  s.  i  ;  49  Geo.  3,  c.  126,  s.  i. 
if)  49  Geo.  3,  c.  126,8.3. 
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but  who  pay  money  for  soliciting  or  obtaining  oflBices, 
or  any  negotiations  or  pretended  negotiations  relating 
thereto  (a).  Certain  other  offences  in  connection  with 
the  traffic  in  offices  (6)  are  dealt  with  ;  and  certain  excep- 
tions are  made,  for  example,  the  sale  of  commissions  in 
the  army  (c). 

ii.  Bribery  at  elections. 

As  to  parliaTnentary  elections. — The  law  on  this  sub-  Bribery  at 
ject  was  contained  chiefly  in  the  Cormpt  Practices  Pre-  Sections? 
vention  Act,  1854(^2),  amended  by  later  statutes,  which 
to  the  extent  mentioned  below  are  repealed  by  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  («). 
This  Act  and  the  Corrupt  Practices  Prevention  Acts  (/), 
that  is,  the  unrepealed  partd  of  them,  are  to  be  cited 
together  as  the  Corrupt  Practices  Prevention  Acts,  1854 
to  1883  *^^>  ^^  ^®  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1895  (^),  contain  the  law  on  the  subject. 

The  offences  declared  to  be  bribery  on  the  part  of  the  On  the  part  of 

7«  7    ,  V*  1  .1      f  11       •  the  candidate. 

candidate  or  his  agents  are  the  following  : 

(a)  To,  directly  or  indirectly,  by  himself,  or  by  any 
other  person  on  his  behalf,  give,  lend,  or  agree  to  give 
or  lend;  or  offer,  promise,  or  promise  to  procure  or 
endeavour  to  procure,  any  money,  or  valuable  considera' 
tion  (A),  to  or  for  any  voter,  or  other  person  in  order  to 
induce  any  voter  to  vote,  or  refrain  from  voting,  or  to 
corruptly  do  any  such  act  as  aforesaid  on  account  of 
such  voter  having  voted  or  refrained  from  voting  at  any 

(a)  49  Geo.  3,  c.  126,  s.  4. 

(6)  As  to  what  offices  are  within  the  statute,  7.  i  Russ.  435. 

(c)  The  force  of  this  exception  was  taken  away  by  the  Kojal  Warrant  of 
Jnly  187 1,  abolishing  purchase,     v.  34  &  35  Vict.  c.  86. 

(d)  17  &  18  Vict.  c.  102,  amended  by  21  &  22  Vict.  c.  87  ;  26  &  27  Vict. 
c  29 ;  30  &  31  Vict.  c.  102,  8.  49  ;  31  &  32  Vict.  c.  125,  ss.  43-47.  As  to 
these  Acts,  the  Corrupt  Practices  Act  of  1883  has  repealed  the  following, 
Tiz. :  68.  I,  4,  5,  6,  9,  14,  23,  j6,  39,  and  parts  of  2,  3,  7,  and  38  of  the  first 
of  these  Acts  ;  the  whole  of  the  second,  the  whole  of  the  third  except  s.  6, 
part  of  B.  34  of  the  fourth,  and  ss.  43,  45,  46,  and  47  of  the  fifth. 

{«)  46&47  Vict.  c.  51. 

(/)  17  &   18  Vict.  c.  102  ;  26  &  27  Vict.  c.  29 ;  31  &  32  Vict.  c.  125  ; 
35  *  36  Vict.  c.  33 ;  42  &  43  Vict.  c.  75. 
ig)  58  &  59  Vict.  c.  40.  {h)  17  &  18  Vict,  c- 102,  ss.  2  and  3. 
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election.     An  offer  to  pay    rates,  &c.,   has   been    Bince 
incladed  in  this  offence  (a). 

(b).  To  give,  &c.,  any  office,  place^  or  employment^  nndeir 
the  same  circumstances  (&). 

(c).  To  do  any  of  the  things  mentioned  above,  in  order 
to  induce  the  person  benefited  to  procure,  or  endeavour  to 
procure,  the  return  of  any  person,  or  any  vote  (c). 

(d).  The  act  of  the  person  so  procuring,  &a  (d). 

(e).  To  pay,  &c.,  money,  with  the  intent  that  it  shall 
be  expended  in  bribery  ;  or  knowingly  to  pay  it  in  dis- 
charge of  what  has  been  so  expended  (e). 

"Conrupt  There  are  other  offences  known  as  treating:  and  usinfir 

undue  influence,  of  which  not  only  the  candidate  and  his 
agents  but  any  other  person  may  be  guilty,  and  these, 
together  with  bribery  and  procuring  personation,  are 
comprised  in  the  term  **  corrupt  practice  "  (J). 

Treating  is  defined  to  be  providing  any  meat,  drink^ 
entertainment  or  provision  to  any  person,  for  the  purpose 
of  corruptly  influencing  him  to  give  or  refrain  from  giving 
his  vote  at  the  election  (jgf). 

Undue  injltience  is  defined  to  be  the  use  of  or  threats 
to  use  any  force,  violence,  or  restraint,  or  to  inflict  or 
threaten  any  temporal  or  spiritual  injury  or  loss  upon 
any  person  in  order  to  induce  or  compel  him  to  vote  or 
refrain  from  voting,  or  by  duress  or  any  fraudulent  device 
to  impede  the  free  exercise  of  the  franchise  of  any 
elector  (A). 

Any  voter  who  allows  himself  to  be  bribed  or  treated 
is  also  guilty  of  a  "  corrupt  practice." 

The  commission  of  any  '*  corrupt  practice  "  other  than 

(a)  30  &  31  Vict  c.  102,  8.  49.  (6)  17  &  18  Vict.  c.  102,  s.  2. 

(c)  17  &  18  Vict.  c.  192,  s.  2.  {d)  Ibid, 

(e)  Ibid.  {f)  46  &  47  Vict.  c.  51,  88.  r-3. 

(ff)  46  &  47  Vict.  c.  51,  8.  I.  (h)  Ibid,  8.  2. 
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personation,  or  procuring  personation,  is  a  misdemeanor.  Pnnishment 
The  punishment  is  imprisonment  for  one  year,  or  a  fine  ^^ub^^^ 
not  exceeding  ;^200. 

Personation,  or  procuring  personation,  is  a  felony,  and 
is  punishable  by  imprisonment  with  hard  labour  for  two 
years  (a). 

By  the  same  statute  certain  acts   are  declared  to  be  '*  illegal 
*' illegal  practices."     These  are:  ^ 

1.  To  make  a  payment,  or  contract  for  payment,  for 

the  purpose  of  promoting  the  election  of  a  candi- 
date, either : 

(a).  For  the  conveyance  of  electors  to  or  from 
the  poll. 

(b).  To  an  elector  (unless  he  is  an  advertising 
agent)  for  the  use  of  any  premises  for  the 
exhibition  of  an.y  address,  bill,  or  notice. 

(c).  For  any  committee-room  in  excess  of  the 
number  allowed. 

The  person  who  receives  any  such  payment  is  also 
guilty  of  an  illegal  practice. 

2.  To  incur  expense  in  excess  of  the  maximum  allowed 

by  the  Act. 

3.  To  vote,  or  induce  a  person  to  vote,  knowing  that 

the  person  voting  is  prohibited  from  doing  so. 

4.  Publishing  knowingly  a  false  statement  of  the  with- 

drawal of  a  candidate  for  the  purpose  of  promoting 
the  return  of  another  candidate. 

5.  Corruptly  inducing  any  person  to  withdraw  from 

being  a  candidate,  the  person  who  so  withdraws 
being  also  guilty. 

6.  Paying  money  for   bands  of    music,  &c.,  or    for 

(a)  46  &  47  Vict.  c.  51,  8.  6. 


PanlBhrnest 
for  "illegal 
practices." 
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cockadee,  or  other  marks  of  distinction,  or  receiy- 
ing  any  such  payment. 

7.  Employing  any  person  for  payment  for  any  purpose 

other  than  those  mentioned  in  the  first  schednle 
to  the  Act,  the  person  employed  being  also 
guilty. 

8.  Printing,   &c.,   any  bill    referring  to  the  election 

without  adding  the  name  and  address  of  the 
printer  and  publisher. 

9.  Using  as  a  committee-room  any  premises  on  which 

intoxicating  liquor  is  sold  (other  than  a  permanent 
club),  or  an  elementary  school. 

10.  Paying  any  expenses  of  an  election  otherwise  than 

through  the  candidate's  election  agent, 

Certain  irregularities  by  election  agents  with  regard 
to  their  accounts  are  also  included  in  the  list  of  illegal 
practices. 

By  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1895  (a),  a  person  who,  for  the  purpose  of  affecting  the 
return  of  a  candidate,  makes  any  false  statement  of  fact 
as  to  the  personal  conduct  or  character  of  such  candidate 
is  declared  to  be  guilty  of  an  illegal  practice  within  the 
meaning  of  the  Act  of  1883,  unless  he  can  show  that  he 
believed  on  reasonable  grounds  that  his  statement  was  true. 

The  commission  of  an  "  illegal  practice  "  is  punish- 
able on  summary  conviction  by  a  fine  not  exceeding 
;£^ioo  (6). 

A  corrupt  agreement  to  withdraw  an  election  petition 
is  a  misdemeanor  punishable  by  imprisonment  for  twelve 
months  and  a  fine  of  ;£^200  (c). 

Proceedings  for  the  above  offences  must  be  commenced 


(a)  58  &  59  Vict.  c.  40,  8. 1, 
(c)  46  &  47  Vict.  c.  51,  B.  41. 


(6)  46  &  47  Vict.  c.  51,  8.  10. 
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within  a  year  from  the  time  of  the  offence  committed,  or 
within  three  months  after  the  report  by  Election  Com- 
missioners is  made  where  an  inquiry  is  held  under  the 
Act  (a). 

Certain  disqualifications  also  attach  to  candidates  and  Disquaiificft- 
others  who   have  been  found  guilty  of  bribery,   corrupt  ttTthose  guilty 
practices,  &c.,  as  to  which  reference  may  be  made  to  the  ^^  ^^^^y*  *c- 
Act  of  1883. 

By  30  &  31  Vict.  c.  102,  s.  II,  no  elector  who  has 
within  six  months  before  an  election  been  employed  by 
any  candidate  as  election  agent,  canvasser,  &c.,  shall  be 
entitled  to  vote  at  that  election,  and  if  he  does  so  yote  he 
is  guilty  of  a  misdemeanor. 

The  Ballot  Act,  1 872  (6),  sec.  3,  declares  it  to  be  a  mis- 
demeanor to  forge  or  tamper  with  a  ballot  paper.  The 
punishment  in  the  case  of  an  election  officer  or  clerk  is 
imprisonment  for  two  years,  and  in  the  case  of  any  other 
person  imprisonment  for  six  months. 

As  to  municvpal  elections. — Any  person  who  is  guilty  Municipal 
of  a  "  corrupt  practice  "  at  such  an  election  is  liable  to  o^e^**^'*^- 
the  like  actions,  prosecutions,  penalties,  forfeiture,  and 
pnnishments,  as  if  the  corrupt  practice  had  been  com- 
mitted at  fii  parliamentary  election.  The  law  as  to 
"  illegal  practices  "  is  also  substantially  the  same  as  in 
the  case  of  parliamentary  elections  (c). 

While  dealing  with  the  subject  of  bribery  it  may  be 
convenient  to  refer  to  the  offering  of  bribed  to  three 
other  classes  of  persons,  although  in  their  case  the  offence 
is  not  against  public  justice. 

Offering  or  promising  a  bribe  to  an  officer  of  customs  Cnstom-honse 
to   induce  him  to   neglect  his  duty  is  punishable   by  a  °  ~"* 
fine  of  ji£^200,  and  if  the  bribe  is  accepted  the  officer  is 
liable  to  a  fine  of  ;f  500  (d). 


(a)  46  &  47  Vict.  c.  51,  8.  51.  {h)  35  &  36  Vict.  c.  33. 

(c)  V.  47  &  48  Vict.  c.  70.  {it)  39  &  40  Vict.  c.  36, 

V 


8.  217. 
F 
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Excise  officers.  There  is  a  Biniilar  provision  with  regard  to  excise 
officers,  bnt  both  the  briber  and  the  bribed  are  liable  to 
penalties  of  ;^  500  (a). 

Bribery  of  Bv  a  recent  statute  (6),  every  person  who  solicits  or 

members,  ,  ,  \  /'  , 

officers,  Ac,  of  rec^ves  any  gift  or  reward  for  himself  or  on  account  of 
a  pii  ic  body.  ^^^  member,  officer,  or  servant  of  a  public  body  (includ- 
iug  a  County  or  Town  Council,  Vestry,  and  •  certain  other 
bodies  defined  by  the  Act),  to  induce  him  to  do  or  for- 
bear from  doing  anything  in  respect  of  any  transactioii 
in  which   the  public  body  is  concerned,  and  also   any 
person  ofiFering  or  paying  any  gift  or  reward  for  such  a 
purpose,   is    declared   to  be    guilty  of   a    misdemeanor. 
The  punishment  is  imprisonment  for  two  years,  or  a  fine 
of  ^500,  and  an  offender  who  has  received  a  bribe  may 
be  ordered  to  pay  it  over  to  the  public  body.     He  may 
also  be  adjudged  to  forfeit  any  public  office  held  by  him 
at   the   date  of  his   conviction,  and  to   be   incapable   of 
holding  a  public  office  for  seven  years.     Upon  a  second 
conviction  for  a  like  offence   he  may  be  subjected   to 
further    disabilities.       The    consent    of    the    Attorney- 
General  is  required  before  a  prosecution   can   be  com* 
menced  under  this  Act. 


EMBRACERY,   ETC. 

Embracery.  /  Embracery  is  an  attempt  to  influence  a  jury  corruptly 
to  give  a  verdict  in  favour  of  one  side  or  party,  by  pro- 
mises, persuasions,  entreaties,  money,  entertainments,  or 
the  like.  A  juryman  himself  may  be  guilty  of  this 
offence  by  corruptly  endeavouring  to  bring  over  his 
fellows  to  his  view.  The  offence  is  a  misdemeanor, 
both  in  the  person  making  the  attempt,  and  also  in  those 
of  the  jury  who  consent.  The  punishment — ^both  at 
common  law  and  by  statute — is  fine  and  imprison- 
nient  (c). 

Other  offences       There  are  certain  other  acts  interfering  with  the  free 

(a)  7  &  8  Geo.  4,  c.  53,  s.  12.  (6)  52  &  53  Vict.  c.  69. 

(c)  6  Geo.  4,  c.  50,  8.  61. 
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administration  of  jastice  at  a  trial,  which  are  considered  preventiiig  a 
as    high   misprisions  and  contempts,  and   are  punishable 
by  fine  and  imprisonment.     Such  are  the  following  : 

Intimidating  the  parties  or  witnesses. 

Sndeavonring  to  dissuade  a  witness  from  giying  evi- 
dence, though  it  be  without  success. 

Concocting  or  tampering  with  materials  intended  to  be 
nseid  as  evidence  before  a  judicial  tribunal  for  the  purpose 
of  misleading  that  tribunal  (a). 

Advising  a  prisoner  to  stand  mute,  ^.e.,  not  to  plead. 

Assaulting  or  threatening  an  opponent  for  suing  him  ; 
a  counsel  or  attorney  for  being  employed  against  him  ;  a 
juror  for  his  verdict ;  a  gaoler  or  other  miuisterial  officer 
for  what  he  does  in  the  discharge  of  his  duty. 

For  one  of  the  grand  jury  to  disclose  to  the  prisoner 
the  evidence  against  him. 

By  55  &  56  Vict.  c.  64,  to  threaten  or  injure  a  person 
on  account  of  his  evidence  given  before  a  Royal  Commis- 
sion, or  a  Parliamentary  Committee,  or  on  any  inquiry  held 
by  statutory  authority,  is  a  misdemeanor  punishable  by 
a  fine  of  ;£^ioo,  or  imprisonment  for  three  months. 

There  are  three  offences,  somewhat  liable  to  confusion, 
which  consist  in  an  unlawful  interference  in  another's 
suit,  or  in  stirring  up  such  suits  : — 

Common  Barratry  ;  Maintenance  ;  Champerty, 


COMMON    BARRATRY. 

The  offence  of  frequently  inciting  and  stirring  up  suits  Common 
and  quarrels  between  Her  Majesty's   subjects,  either  at    "^**^' 
law  or  otherwise  (6).     It  is  insufficient  to  prove  a  single 
act,  inasmuch  as  it  is  of  the  essence  of  the  offence  that 

(a)  B.  v;  Vreones,  L.  R.  [1891],  I  Q.  B.  363 ;  60  L.  J.  (M.C.)  62. 
(6)  4  Bl.  260. 
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Suing  in  name 
of  fictitious 
plainti£f. 


the  offender  should  be  a  common  barrator.  Moreover  it 
is  no  crime  for  a  man  frequently  ^co  bring  actions  in  his 
own  right,  though  he  be  unsuccessfuL 

The  offence  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  If  the  offender  is  connected  with  the 
legal  profession,  he  is  disabled  from  practising  for  the 
future.  If,  having  been  convicted  of  this  offence,  he 
afterwards  practises,  the  court  may  inquire  into  «he 
matter  in  a  summary  way ;  and  on  the  subsequent  prac* 
tising  being  proved,  the  offender  may  be  sentenced  to 
penal  servitude  to  the  extent  of  seven  years  (a). 

Another  offence  of  a  like  nature  may  be  noticed, 
namely,  suing  in  the  name  of  a  fictitious  plaintiff  If 
committed  in  the  superior  courts  it  is  a  high  contempt, 
punishable  at  their  discretion.  If  in  the  inferior  conrts, 
it  is  punished  by  imprisonment  for  six  months,  and  treble 
damages  to  the  person  injured  (h). 


Maintenance. 


MAINTENANCE. 

The  officious  intermeddling  in  a  suit  that  in  no  way 
belongs  to  one,  by  TnairUaining  or  assisting  either  party, 
with  money  or  otherwise,  to  prosecute  or  defend  it  (c). 
dt  is  a   misdemeanor  punishable  by  fine  and  imprison- 
ment (d). 

It  has  been .  declared  to  be  maintenance  to  bear  the 
whole  or  part  of  the  expenses  of  the  suit  for  another,  or 
to  retain  a  solicitor  or  counsel  for  him,  but  the  offence  is 
not  committed  by  assisting  another  person  in  a  criminal 
prosecution  or  in  his  defence  to  a  prosecution  (e).     And 

(a)  12  Geo.  I,  c.  29,  s.  4,  made  perpetual.  (6)  8  Eb'z.  c.  2. 

(c)  I  Hawk.  c.  83,  8.  23  ;  v.  also  Bradlaugh  v.  Newdegate,  L.  K.  11 
Q.  B.  D.  I ;  52  L.  J.  (Q.  B.  D.)  454. 

{d)  This  maintenance  is  soraetimeH  termed  curalia^  to  distingaish  it  from 
another  species — rurcUis,  which  latter  coDHists  in  assisting  anotlier  to  hia 
pretensions  to  lands,  or  holding  them  for  him  by  force  or  subtlety,  or  stirring 
up  quarrels  or  suits  in  the  county,  in  relation  to  matters  wherein  he  is  no 
way  concerned.    (Bac.  Abr.)    This  seems  to  approach  the  crime  of  barratry. 

(c)  Grant  v.  Tfiompson,  18  C'ox.  C.  C.  100  ;  72  L.  T.  264  ;  43  W.  R.  446. 
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I 

acts  of  this  kind  are  jnstifiable  when  one  has  an  interest 
in  the  thing  in  variance,  as  that  of  a  reversioner ;  of 
kindred  or  aJBSnity  ;  of  other  relations,  e.^.,  landlord  and 
tenant,  master  and  servant;  of  charity,  e,g.^  to  enable  a 
poor  man  to  carry  on  his  suit ;  of  the  profession  of  law, 
€.g.f  to  act  as  counsel  or  solicitor.  And  it  may  be  said 
generally,  that  the  courts  woQld  be  reluctant  at  the  pre- 
sent day  to  punish  an  act  of  this  kind  criminally,  unless 
some  improper  motive  were  manifestly  present.  This 
remark  also  applies  to  the  next  offence. 

CHAMPERTY. 

Champerty  is  a   species  of  maintenance.     The  distin-  Champerty. 
guishing  feature  is,  that  the  bargain  is  made  with  the  plain-  ;  ■,  4 

tiff  or  defendant  campum  partire,  that  is,  in  the  event  of  V-  *    *'   '    '  ' 
success  to  divide  the  land  or  other  subject-matter  of  the  'I 

suit  with  the  champertor  in  consideration  of  his  carrying    •    '   <    ,  i  (i>^''^ 


f    !,  ■■  '■' 


on  the  party's  suit  at  his  own  expense.     Thus  it  has  been  Jli.*/'^ '.. 
held  punishable   as  champerty  to  communicate  such  in-      ,^  f  ^ 
formation  as  will  enable    a   party  to  recover  a  sum  of 
money  by  action,   and    to    exert  influence  in  procuring 
evidence    to    substantiate   the  claim,  upon  condition  of 
receiving  a  portion  of  the  sum  recovered  (a). 


COMPOUNDING    OFFENCES. 

A  private  individual  is  not  obliged  to  set  the  law  in  Mere  forbear- 
motion  for  the  prosecution  of  a  criminal,  though,  as  we  JJ^b,  no^otee, 
shall  see,  he  is  punishable  for  the  concealment  of  treason 
or  felony  (6).  Thus,  merely  to  forbear  to  prosecute  is  no 
offence ;  there  is  wanting  something  else  to  constitute  a 
crime,  and  this  essential  is  the  taking  some  reward  or 
advantage. 

Under  this  title  we  shall  treat  of  compounding  (a) 
felonies ;  (b)  misdemeanors ;  (c)  informations  on  penal 
statutes ;  noticing  also  the  offence  of  taking  rewards  for 
helping  to  recover  stolen  goods. 

(a)  Stardeif  v.  Jones,  7  Bing.  369.  (6)  v.  pp.  44,  88^ 
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OompoTxnding  (a)  Compounding  felony,  or  forbearing  to  prosecute  a 
0  ony*  I  felon  on  account  of  some  reward  received,  is  a  misde- 
meanor at  common  law,  panishable  by  fine  and  imprisoD- 
ment.  The  offence  of  compounding  a  fglony  is  complete  at 
the  time  when  the  agreement  to  abstain  from^prosecatinp 
\sj)Oi^e ;  it  is  not  necessary,  therefore,  in  an  indictment 
for  such  an  offence,  to  allege  that  the  prisoner  did  abstain 
from  prosecuting,  and  that  by  reason  of  such  abstention 
the  thief  escaped  prosecution  (a).  The  offence  is  not  con- 
.  fined  to  the  owners  of  stolen  property  entering  into  such 
agreements  ;  any  person,  therefore,  who  having  knowledge 
that  a  felony  has  been  committed,  receives  a  reward  upon 
his  agreeing  to  abstain  from  prosecuting,  is  guilty  of  this 
offence  (6).  Of  course  the  reward  need  not  be  of  a  mone- 
tary nature,  but  may  be  any  advantage  proceeding  from 
or  on  behalf  of  the  felon  and  accruing  to  the  person  who 
forbears.  The  most  common  form  of  this  crime  is  what 
was  anciently  known  as  theft-bote^  that  is,  the  forbearing 
to  prosecute  a  thief,  on  consideration  of  receiving  one^s 
stolen  goods  back  again,  or  other  advantage.  But  the 
mere  taking  back  stolen  goods,  without  agreeing  to  show 
any  favour  to  the  thief,  is  no  crime.  If,  after  the  com- 
pounding the  compounder  nevertheless  prosecuted  the 
felon  to  conviction,  the  judge  would  direct  an  acquittal  for 
the  compounding  (c). 

Taking  reward      To  corruptly  take  any  reward  for  helping  a  person  to 

for  return  of  _j.       j.  i  -lx   •joi_  j*  t  -j 

stolen  pro-  property  stolen  or  obtamed,  &c.,  by  any  felony  or  misde- 
perty,  4c.  meauor  (unless  all  due  diligence  to  bring  the  o^ender  to 
trial  has  been  used),  is  felony  punishable  by  penal  servi- 
tude to  the  extent  of  seven  years  (d).  An  advertisement 
offering  a  reward  for  the  return  of  stolen  or  lost  property, 
using  words  puiporting  that  no  questions  will  be  asked, 
or  seizure  or  inquiry  made  after  the  person  producing  the 
property,  or  that  return  will  be  made  to  any  pawnbroker 
or  other  person  who  has  bought  or  made  advances  on  such 


{a)  a.  V.  Burgess,  L.  R.  i6  Q.  B.  D.  141 ;  55  L.  J.  (M.C.)  97 ;  53  L.  T, 
N.  S.  919;  33  W.  K.  306.     Warb.  L.  C.  65.  _^ 

(6)  Ibid,  (c)  JR.  V.  JStone,  4  C.  &iP.  379. 

(d)  24  &  25  Vict.  c.  96,  B.  loi. 
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property  of  the  amount  paid  for  or  lent  on  the  same — 
renders  the  advertiser,  printer,  and  publisher  liable  to  for- 
feit £so  each  to  any  person  who  will  first  sue  for  it  (a). 
But  an  action  cannot  be  brought  to  recover  the  forfeiture 
from  the  printer  or  publisher  except  within  six  months 
after  the  forfeiture  is  incurred  ;  nor  at  all  without  the 
consent  of  the  Attorney-  or  Solicitor-General  (6). 

(b)  CompotcndiTig  misdemeanors  is  illegal,  as  impediue  Componnding 
the  course  of  public  justice.  But,  after  conviction^  if  the 
misdemeanor  principally  and  more  immediately  affects  an 
individual  (such  as  one  for  which  he  might  sue  and  recover 
damages  in  a  civil  action),  as  a  battery,  imprisonment,  or 
the  like,  the  court  sometimes  permits  the  defendant  to  speak 
with  the  prosecutor  ^heiove  any  judgment  is  pronounced;  and 
if  the  prosecutor  declares  himself  satisfied,  infiicts  but  a 
trivial  punishment.  But  this  will  not  be  allowed  if  the 
ofifence  is  of  a  more  public  nature  (c). 


(c)  Compounding  informations  upon  pencil   statutes. —  Compounding 

X  n        ±.  Aj-T^j*  t  '  \  j^     p  informatlona 

In  order  to  promote  the  discovery  and  punishment  of  upon  penal 
crime,  many  statutes  imposing  a  pecuniary  penalty  on  the  8^'»^^«- 
offender  award  the  penalty,  either  in  part  or  in  whole, 
to  any  person  who  prosecutes,  hence  termed  a  common 
informer.  It  is  clearly  a  gross  abuse  of  this  arrangement, 
not  only  tending  to  the  escape  of  offenders  but  also  en- 
couraging malicious  threats  of  proceedings,  for  a  person 
to  take  a  reward  on  condition  that  he  do  not  act  as  an 
informer.  Accordingly  it  has  been  enacted  that  if  any 
informer  makes  any  composition  without  leave  of  the 
court,  or  takes  any  money  or  promise  from  the  defendant 
to  excuse  him,  he  forfeits  ;^io,  and  is  liable  to  such  im- 
prisonment and  farther  fine  as  the  court  shall  award, 
and  is  for  ever  disabled  from  suing  on  any  popular  or 
penal  statute  (cQ.  A  person  may  be  thus  convicted  of 
taking  a  reward  for  forbearing  to  prosecute,  although  no 

(a)  24  &  25  Yict.  c.  96,  8.  102.  (6)  33  &  34  Vict.  c.  65,  u,  3. 

(c)  V.  Keir  V.  Leeman,  6  Q.  B.  308 ;  9  Q.  B.  371  ;  and  WindhiU  Local 
Board  v.  Vint,  L.  R,  45  Ch.  D.  351. 
{d)  18  Eliz.  c.  5 ;  56  Geo.  3,  c.  138,  s.  2. 
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offence  liable  to  a  penalty  has  been  committed  by  the 
person  from  whom  the  money  is  taken  (a).  The  Act 
does  not,  however,  apply  where  the  penalties  componnded 
for  are  only  recoverable  before  justices  (i). 


MisrrjsioN  OF  felony. 

Misprision  of  Misprision  of  felony  is  the  concealment  of  some  felony 
(other  than  treason  (c) )  committed  by  another.  There 
I  must  be  knowledge  of  the  offence  merely,  without  any 
assent ;  for  if  a  man  assent  he  will  either  be  a  principal 
or  an  accessory.  Thus  one  will  be  gnilty  of  misprision 
who  sees  a  felony  committed,  and  takes  no  steps  to 
secure  the  apprehension  of  the  offender.  The  offence 
is  a  misdemeanor,  punishable  by  fine  and  imprisonment. 


CRIMINAL  dealings  WITH  RECORDS. 

Records:  Certain  offences   with  regard   to  public   records  and 

foiKin^'&c.  documents  are  severely  punished.  They  chiefly  fall  under 
the  heads  of  **  Larceny  '*  and  "  Forgery."  A  mere 
enumeration  of  the  chief  of  these  offences  will  suiBce 
here,  fuller  particulars  being  given  under  the  titles 
referred  to  above : 

Stealing,  injuring,  &c.,  records,  &c. :  24  &  25  Vict, 
c.  96,  s.  30  (d). 

Forging,  &c.,  records,  &c. :  24  &  25  Vict,  c.  Q^, 
ss.  27-31  (e). 

For  an  employi  in  the  Record  OflSce  to  certify  a 
writing  as  a  true  copy  of  a  record  knowing  it 
to  be  false,  is  felony  punishable  by  penal  servi- 
tude to  the  extent  of  life,  or  imprisonment  from 
two  to  four  years  (/). 

(a)  B.  V.  Best,  9  C.  &  P.  368.  (h)  li.  v.  Cr/*p,  i  B.  &  Aid.  282. 

(c)  Misprision  of  Treason,  v.  p.  44.         {d)  v.  p.  195.         (e)  v.  p.  258. 

(/)  1^2  Vict.  c.  94,  B.  19.  See  also  Evidence  Amendment  Act,  14  &  15 
Vict.  c.  99.  For  a  full  list  of  offences  of  the  nature  of  forgeries  of  records, 
V.  Arch.  691. 
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EXTORTION    AND    OTHER    MISCONDUCT    OF    PUBLIC   OFFICERS. 

Every  malfeasance^  or  culpable  non-feasaDce  of  an  Misconduct  in 
officer  of  justice,  with  relation  to  his  office,  is  a  misde-  °  ^' 
meanor  at  common  law  punishable  by  fine  or  imprison- 
ment, or  both.  Forfeiture  of  his  office,  if  a  profitable 
one,  will  also  generally  ensue.  Under  the  term  '*  officers 
of  justice  "  are  included  not  only  the  higher  officers,  as 
judges,  sherifis,  but  also  those  of  a  lower  rank,  as 
constable,  overseers,  &c. 

As  to  tnal/eamnce  (a), — In  cases  of  oppression  and  Maifeaaance. 
partiality  the  officers  are  clearly  punishable  :  and  not 
only  when  they  act  from  corrupt  motives,  but  even  when 
this  element  is  wanting,  if  the  act  is  clearly  illegal  (6), 
for  example,  for  a  magistrate  to  commit  in  a  case  in 
which  he  knows  he  has  no  jurisdiction.  The  proceedings 
will  generally  be  by  impeachment,  or  information  in  the 
Queen's  Bench,  according  to  the  rank  of  the  offender; 
but  an  indictment  will  also  lie. 

Extortion,  in  the  more  strict  sense  of  the  word,  con-  Extortion, 
sists  in  an  officer  unlawfully  taking,  by  colour  of  his 
office,  from  any  man^  any  money  or  thing  of  value  that 
is  not  due  to  him,  or  more  than  is  due,  or  before  it  is 
due  (c).  But  it  is  not  criminal  to  take  a  reward,  volun- 
tarily given,  and  which  has  been  usual  in  the  case,  for 
the  more  diligent  or  more  expeditious  performance  of  his 
duty. 

Afl  to  non-feasance, — An  officer  is  equally  liable  for  Non-feasance. 
neglect  of  his  duty  as  for  active  misconduct.  Thus  an 
overseer  is  indictable  for  not  providing  for  the  poor  (d). 
A  refusal  by  any  person  to  serve  an  office  to  which  he 
has  been  duly  appointed,  and  from  which  he  has  no 
ground  of  exemption,  is  an  indictable  ofience. 

There    are    special    statutory    provisions   with  regard  Sheriffs  and 

l^ ''      ^ °         their  officers. 

(a)  As  to  Bribery,  v.  p.  75.  (h)  B,  v.  Sauishury,  4  T.  R.  451. 

(c)  4  St.  Bl.  252.  \d)  V.  also  1 1  Geo.  i,  c.  4. 


go  OFFENCES   AGAINST   PUBLIC    JUSTICE. 

to  sheriffs  and  their  officers.  If  such  a  person  con- 
ceals a  felon  or  refuses  to  arrest  him  in  his  bailiwick, 
ox  releases  a  prisoner  who  is  not  bailable,  or  is  gnilty 
of  certain  other  offences  against  the  Sheriff's  Act  1887  (a) 
he  commits  a  misdemeanor,  and  is  liable  to  imprisoniDent 
for  a  year,  and  may  be  fined.  If  he  witholds  a  prisoner 
bailable  after  he  has  offered  sufficient  security,  or  takes  or 
demands  any  money,  other  than  the  fees  he  is  allowed 
by  Act  of  Parliament  (6),  or  grants  a  warrant  for 
execution  of  any  writ  before  he  has  received  the  writ,  or 
is  guilty  of  a  breach  of  the  provisions  of  the  Act,  or  of 
any  wrongful  neglect  in  the  execution  of  his  office,  or  of 
any  contempt  of  a  superior  court,  he  may  be  punished 
as  for  contempt  of  court,  and  be  compelled  to  forfeit 
;£^2oo,  and  to  pay  all  damage  suffered  by  the  party 
aggrieved  (c), 

CONTEMPT    OF    COURT. 

Contempt  of         A  contempt  of  court  is  a  disobedience  to  the  rules, 
^^^  orders,   or  process,   or  a  disregard   of  the  dignity  of  a 

court  of  law.  All  such  contempts  are  punishable  by 
indictment  (d),  but  if  committed  against  a  court  of 
record,  that  court  has,  in  most  cases,  power  to  fine  and 
imprison  the  offender  in  a  summary  way  («).  It  does 
not  fall  within  the  purview  of  this  work  to  treat  of  the 
latter  mode  of  procedure,  which  is  now  the  usual  way 
of  dealing  with  this  class  of  offence.  The  remedy  by 
indictment,  however,  still  remains  (/). 


(a)  50  &  51  Vict.  c.  55,  8.  29,  sub. -8.  i. 

(6)  This  does  not  apply  to  overcharges  made  by  mistake,  Lee  v.  Dangctr, 
Grant  &  Co,,  L.  R.  [1892],  2  Q.  B.  337. 

(c)  50  &  51  Vict.  G.  55,  s.  29,  Bub-8.  2,  3. 

(d)  I  Hawk.  P.  C.  146.     4  Hawk.  P.  C.  3  ;  B,  v.  Hobinaan,  2  Burr.  800. 

(e)  Courts  of  Record  are  those  whose  judicial  acts  and  proceeding^  are 
enrolled  for  a  perpetual  memorial  and  testimony  ;  which  rolls  are  called  the 
records  of  the  Court,  and  their  truth  cannot  be  Questioned.  This  power  to 
fine  and  imprison  is  one  of  their  chief  distinguisnin^  marks  ;  and  the  very 
erection  of  a  new  jurisdiction  with  power  of  fine  and  imprisonment,  makes  it 
instantly  a  court  of  record,     v.  3  St.  Bl.  298. 

if)  V.  Judgment  of  Cave,  J.,  in  B,  v.  Judge  of  Brompton  County  Court, 
L.  !R.  [1893],  2  Q.  B.  195  :  62  L.  J.  (Q.  B.)  604 ;  68  L.  T.  829  ;  41  W.  R. 
648  ;  57  J.  P.  648. 
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CHAPTER  V. 

OFFENCES  AGAINST    THE    PUBLIC    PEACE. 

Many  of  the  crimes  mentioned  in  other  chapters  involve  ofFences  more 
^  ^a  breach  of  the  peace.     But  the  offences  now  to  be  dealt  S^nsuL^ 
"with  are  those  in  which  the  breach  of  the  peace  is  the  P^^^*^  P®*^- 
prominent  feature.     In  some,  for   example  in  libel,  at 
first  sight  the  injury  done  to  the  individual  appears  to  be 
the  principal  point ;  but  a  consideration  of  the  way  in 
which  the  law  deals  with  the  offence  shows  that  it  is 
otherwise.      Thus,  proof  of  the  truth  of  a  libel  will  not 
amount  to  a  defence,  unless  it  was  for  the  public  benefit 
that  the  matter  should  be  published. 


RIOTS  (a). 

There  are  two  minor  offences,  which,  as  steps  to  the 
graver  crime  of  riot,  must  first  be  noticed. 

An  unlawful  assembly  is  any  meeting  of  three  or  more  Unlawful 
persons  under  such  circumstances  of  alarm,  either  from  the  **®®™*^^y- 
large  numbers,  or  the  mode  or  time  of  the  assembly,  &c., 
as  in  the  opinion  of  firm  and  rational  men  are  likely  to 
endanger  the  peace ;  there  being  no  aggressive  act  actu- 
ally done  (&).  All  parties  joining  in  and  countenancing 
the  proceedings  are  criminally  liable.  It  is  generally 
considered  that  the  intention  must  be  to  do  something 
which,  if  actually  executed^  would  amount  to  a  riot. 
But  a  lawful  assembly  is  not  rendered  unlawful  by  reason 
of  the  knowledge  of  those  taking  part  in  it  that  opposi- 
tion will  be   raised   to  it,  which  opposition  will  in  all 

(a)  For  riotous  destruclion  of  buildings,  uachiner^r,  dec,  v.  p.  271. 
(5)  H.  V.  Vincent,  9  0.  &  P.  91 J 
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^  probability  give  rise  to  a.  breach  of  the  peace  by  those 
y.  creating  it  {a). 


X. 


Ront.  A  r*         A  roiU  is   said   to   be  the  disturbance  of  the  peace 

.  \i*^       caused  by  those  who,  after  assembling  together  to  do  a 

>Ay^*  thing  which,  if  e^^ecuted,  would  amount  to  a  not,  proceed 

•^  to  execute  that  act,^ut  do  not  actually  execute  it.     It 

differs  from   a  riot  only  in  the  circumstance  that  the 

enterprise  is  not  actually  executed. 

Riot.  A  riot  is  a  tumultuous  disturbance  of  the  peace  by 

three  or  more  persons,  assembling  together  of  their  own 
avihority,  with  an  intent  mutually  to  assist  one  another 
against  any  who  shall  oppose  them  in  the  execution  of 
some  enterprise  of  s,  private  nature,  and  afterwards  actually 
executing  the  same,  in  a  violent  and  turbulent  manner,  to 
the  terror  of  the  people,  aud  this  whether  the  act  intended 
be  of  itself  lawful  or  unlawful  (b). 

An  example  will  more  clearly  show  the  difference 
between  these  three  crimes.  A  hundred  men  armed 
with  sticks  meet  together  at  night  to  consult  about  the 
destruction  of  a  feuce  which  their  landlord  has  erected  : 
this  is  an  unlawful  assembly.  They  march  out  together 
from  the  place  of  meeting  in  the  direction  of  the  fence  : 
this  amounts  to  a  rout.  They  arrive  at  the  fence  and, 
amid  great  confusion,  violently  pull  it  down  :  this  is  a 

riot. 

* 

EseenUaisof/  To  constitute  a  riot,  the  object  need  not  be  unlawful, 
a  riot.  I  \f  i}^Q  f^QiiQ  q;^  done  in  a  manner  calculated  to  inspire 
terror.  But  there  must  be  an  unlawful  asseiribly  :  there- 
fore a  disturbance  arising  among  people  already  met 
together  on  a  lawful  occasion  will  be  a  mere  affiray  of 
which  none  will  be  guilty  except  those  who  actually  take 
part  in  it ;  unless,  indeed,  there  be  a  deliberate  forming 
into  parties.     The  object  must  be  of  a  local  or  private 

(a)  Beatty  v.  GiUbanks,  L.  R.  9  Q.  B.  D.  308 ;  51  L.  J.  (M.C.)  117  ; 
15  CJox  138.     Warb,  L.  C  47. 

(b)  I  Hawk.  c.  65,  8.  i. 
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nature ;  otherwise,  as  if  to  redress  a  public  grievance,  it 
may  aniount  to  treason  (a). 

The  gist  of  the  oflFence  is  the  unlaivful  manner  of  pro- 
ceeding,  that  is,  with  circumstances  of  force  ur  violence,  or 
in  such  a' way  as  to  create  terror  in  the  minds  of  the 
public.  Therefore  assembling  for  the  purpose  of  an 
unlawful  object,  and  actually  executing  it,  though  it 
might  be  punishable  as  a  conspiracy,  is  not  a  riot,  if  it  is 
done  peaceably  (&)• 

These  three  offences  are  common  law  misdemeanors, 
punishable  by  fine  or  imprisonment,  or  both. 

For  the  case  of  riots  which  assume  a  more  formidable  Riot  Act. 
aspect,  further  provision  is  made  by  statute  (c).  If 
twelve  or  more  persons  are  unlawfully  and  riotously 
assembled  to  the  disturbance  of  the  peace,  and  being 
required  by  proclamation  ((2),  by  a  justice  of  the  peace, 
sheriff  or  under-sheriff,  mayor,  or  other  head  officer  of  a 
town,  to  disperse,  they  then  continue  together  for  an  hour 
after,  they  are  guilty  of  felony,  and  liable  to  penal  servi- 
tude to  the  extent  of  life,  or  imprisonment  not  exceeding 
three  years  (e).  It  is  a  felony  attended  by  the  same 
punishment  to  oppose  the  reading  of  the  proclamation : 
and  this  opposition  will  not  excuse  those  who  know  that 
the  proclamation  would  have  been  read,  had  it  not  been 
for  this  hindrance  (/).  Prosecutions  under  this  Act  must 
be  commenced  within  twelve  months  after  the  commission 
of  the  offence  (gr). 

A  course  of  proceeding  founded  on  an  old  statute  (A),  Posae 


comitoHia. 


(a)  y.  p.  41. 

(b)  V,  I  Hawk.  c.  65.     Clifford  v.  Brandon^  2  Carap.  at  p.  369. 

(c)  Riot  Act,  I  Geo.  i,  8t.  2,  c.  5  ;  and  7  Win.  4  &  i  Vict.  c.  91,  8.  i. 

(d)  **  Reading  the  Riot  Act." 

{e)  I  Geo.  I,  Bt.  2,  0.  5,  s.  i.  The  form  of  proclamation  is  prescribed  bv 
the  statute,  **  Oar  sovei^ign  lord  the  king  cliargeth  and  commandeth  all 
persons  being  assembled  immediately  to  disperse  themselves,  and  peaceably 
to  depart  to  their  habitations,  or  to  their  lawful  business,  upon  the  pains  con- 
tained in  the  Act  made  in  the  first  year  of  King  George,  for  preventing 
tumults  and  riotous  assemblies — Go  J  save  the  King. ' 

(f)  Ibid.B.  S'  ig)  Ibid.  s.  8. 

(A)  13  Hen.  4,  c.  7.       ^ 


94 


OFFENCES    AGAINST   THE   PUBLIC    PEACE. 


Affray 


Suppression 
and  punish- 
ment. 


still  unrepealed,  is  provided  for  offences  of  this  character. 
Any  two  justices,  together  with  the  sheriff  or  under- 
sheriff  of  the  county,  may  come  with  the  posse  comitattts 
(i,e,,  a  force  consisting  of  all  able-bodied  men  except 
clergymen)  and  suppress  a  riot,  rout,  or  unlawful  assembly ; 
may  arrest  the  rioters  ;  and  make  a  record  of  the  circum- 
stances on  the  spot,  which  will  be  sufGcient  evidence  of 
the  conviction  of  the  offenders.  Any  battery,  wounding, 
or  killing  that  may  happen  in  suppressing  the  riot  is 
justifiable. 

The  riotous  demolishing  of  buildings,  machinery,  &c.y 
is  punishable  by  penal  servitude  for  life  under  a  more 
recent  statute  (a). 

AFFRAY. 

A  fighting  between  two  or  more  persons  in  some  piihlw 
place,  to  the  terror  of  Her  Majesty's  subjects  ;  for  example, 
a  prize  fight.  If  it  takes  place  in  private,  it  will  be  an 
assault.  It  differs  from  a  riot,  inasmuch  as  there  must 
be  three  persons  to  constitute  the  latter,  and  also  in  not 
being  premeditated. 

Mere  quarrelsome  or  threatening  words  do  not  amount 
to  an  affiray ;  though  of  course,  according  to  first  prin- 
ciples (J),  a  person  may  be  guilty  of  an  affray,  though  he 
uses  no  actual  force  himself ;  for  example,  by  assisting  at 
a  prize  fight. 

An  affray  may  be  suppressed  and  the  parties  separated 
by  a  private  person  who  is  present ;  and  a  peace  officer 
is  bound  to  interfere.  The  offence  is  a  common  law 
misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both. 


Challenge  to 
fight. 


CHALLENGE    TO  FIGHT. 


(a)  To  challenge  to  fight,  either  by  word  or  letter ;  or 
(b)  to  be  the  bearer  of  such  challenge ;  or  (c)  to  provoke 


(o)  24  &  25  Vict.  c.  97,  88.  11-14.     Seepostj  pp.  271,  272. 
(6)  V.  p.  28. 
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another  to  send  a  challenge,  is  a  misdemeanor  at  common 
law  punishable  by  fine  or  imprisonment,  or  both.  It  is 
not  necessary  that  actual  fighting  should  follow.  Provo- 
cation, however  great,  is  no  justification  (a),  though  it  may 
mitigate  the  sentence  of  the  court. 


SENDING  THREATENING  LETTERS. 

It  is  'very  obvious  that  the  receipt  of  a  threatening  Threatening 
letter  is  not  unlikely  to  lead  to  a  breach  of  the  peace  on 
the  part  of  the  receiver.  Therefore  to  prevent  such 
breach,  and  at  the  same  time  to  punish  what  is  an  offence 
against  the  security  of  the  subject,  it  has  been  provided 
that,  if  any  person,  knowing  the  contents,  sends  or 
delivers  any  letter  or  writing  threatening  to  bum  or 
destroy  any  house,  bam,  or  other  building,  or  grain  or 
other  agricultural  produce  in  a  building,  or  any  ship ;  or 
to  kill,  maim,  or  wound  any  cattle,  he  is  guilty  of  felony, 
and  may  be  punished  by  penal  servitude  to  the  extent  of 
ten  years  (&).  The  same  consequences  are  attached  to 
sending  letters  threatening  to  murder  (c). 

We  may  notice  here  certain  other  cases  of  sending  Extortion  by 
threatening  letters,  though  their  nature  admits  also  of  their  threats, 
being  treated  of  under  the  title  **  Larceny."  If  any 
person,  knowing  the  contents,  sends  or  delivers  any  letter 
or  writing,  demandiru/  with  menaces  and  without  reason- 
able cause  any  chattels,  money,  or  other  property,  he  is 
punishable  for  the  felony  by  penal  servitude  to  the  extent 
of  life  (d).  The  word  '^  menaces  "  in  the  section  which 
creates  this  ofience  includes  not  only  threats  of  injury  to 
the  person  or  property  of  the  prosecutor,  but  also  a 
threat  to  accuse  of  misconduct  although  such  misconduct 
may  not  amount  to  a  crime  (e).  If  the  threatening  be 
otherwise  than  by  letter,  the  limit  of  the  penal  servitude 

(a)  H.  V.  Sice^  3  East,,  581.  (b)  24  &  25  Vict.  c.  97,  s.  50. 

(c)  Ibid,  c.  100,  8.  16.  {(I)  J  hid.  c.  96,  s.  44. 

(c)  B.  V.  Tomlinson,  L.  R.  [1895],  ^  Q-  ^-  7^6  5  ^4  ^'  J«   (M.C.)  97  ; 
72  L.  T.  155;  43  W.  R.  544. 


g6  OFFENCES   AGAINST   THE    PUBLIC   PEACE. 

is  five  years  (a).  Sending  a  letter  or  writing  containing 
to  the  knowledge  of  the  sender  accnsations  or  threats  to 
accicse  any  person  of  a  crime  punishable  by  law  with  death 
or  penal  servitude  for  not  less  than  seven  years,  or  of  an 
assault  with  int-ent  to  commit  a  rape,  or  of  an  attempt  to 
commit  a  rape  or  an  unnatural  crime  with  a  view  to 
extort  money  or  other  property — is  a  felony  punishable  by 
penal  servitude  to  the  extent  of  life  (6).  The  punishment 
is  the  same,  though  the  threat  to  accuse  of  any  of  these 
crimes  be  not  by  letter  (c).  It  is  immaterial  whether  the 
person  threatened  be  innocent  or  guilty  of  the  offence 
imputed  to  him  (cC),  inasmuch  as  the  gist  of  the  offence  is 
the  extortion.  The  same  punishment  is  awarded  in  the 
case  of  one  inducing  another  by  violence  or  threats  to 
execute  or  to  destroy  a  deed  or  valuable  security,  vdth 
intent  to  defraud  (e). 

LIBEL    AND  INDICTABLE  SLANDER. 

Offences  of  this  class  are  rightly  considered  as  affecting 
the  public  peace,  inasmuch  as  their  tendency  is  directly 
to  provoke  breaches  of  the  peace.  This  will  appear  from 
the  definition  of  a  libel. 

Definition  of  A  libel  is  a  maliciouB  defamation  made  public  either 
by  printing,  writing,  signs,  pictures,  or  the  like,  tending 
either  to  blacken  the  memory  of  one  who  is  dead 
or  the  reputation  of  one  who  is  alive,  by  exposing 
him  (or  his  memory)  to  public  hatred,  contempt,  or 
ridicule  (/). 


(a)  24  &  25  Vict.  c.  96,  s.  45. 

(h)  Ibid.  s.  46.  (c)  Ibid,  s.  47. 

{d)  E,  V.  Gardner,  i  C.  &  P.  479. 

(e)  24  &  25  Vict.  c.  96,  8.  48. 

(/)  V.  I  Hawk.  c.  73.  This  definition  refers  onlj  to  private  libels,  and 
not  to  those  already  noticed,  of  a  seditious,  blasphemous,  or  indecent  nature 
(v.  pp.  46,  62).  Bat  in  all  cases  of  libel  the  ground  of  criminal  proceedings 
is  the  same,  namely,  "  The  public  mischief  which  libels  are  cuculated  to 
create,  in  alienating  the  minds  of  the  people  from  religion  and  good  morals, 
rendering  them  hostile  to  the  government  and  magistracy  of  the  countir, 
and,  where  particular  individuals  are  attacked,  in  causing  such  irritation  m 
their  minds  as  may  induce  them  to  commit  a  breach  of  the  public  peace/' 
I  RusB.  597. 
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To  those  who  are  aggrieved  by  a  libel  two  conrsea  are  CivU  and 
open,    either    to   prosecute    the  offender   criminally    by^dingem^ 
indictment  or  information,  or  to  seek  redress  by  a  civil  ^^^• 
action.     This  is  the  general  rale,  bat  there  are  cases 
where  the  wrongdoer  is  criminally  punishable,  although 
no  acfcion  will  lie  against  him.      This  is  the  case  when 
the  matter  of  the  libeHs  true.    It  is  a  clearly  established 
rule,  thatTn^Trri^rraction  the  ti^uth  of  the  matter  is  a 
good  defence  ;  whereas  in  a  criminal  proceeding  it  does  Plea  of 
Dot  amount  to  a  defence  unless  it  be  proved  not  only  i^*^^^**®*^ 
that  the  matter  was  true,  but  also  that  it  was  for  the 
pubKcbenefit  that  it  should  be  publi^ed.     The  gist  of 
the  crime  is  the  provocation  to  a  breach  of  the  peace  by 
exciting  feelings  of  revenge,  (Sbc.  ;  and  the  libel  is  not 
divested  of  this  characteristic  on   account  of  its  being 
founded  on  truth.     However,  even  in  a  criminal  pro- 
ceeding, the  truth  may  be  inquired  into,  and  the  court, 
in  pronouncing  sentence,  may  consider  whether  the  guilt 
of  the  defendant  is  aggravated  or  mitigated  by  the  plea 
and  evidence  of  the  truth  (a).    Under  the  Act  referred  to 
it  had  been  held  that  the  question  of  the  truth  of  the  libel 
could  not  be  investigated  before  a  magistrate,  but  only 
on  plea  at  the  trial  (b).     But  this  rule  has,  in  the  case  of 
newspaper  libels,   been  since  altered  by  Act  of  Parlia- 
ment ;  and  a  court  of  summary  jurisdiction,  upon   the 
hearing  of  a  charge  against  the  publisher,  or  editor,  or  any 
person  responsible  for  the  publication  of  a  newspaper,  for 
a  libel  published  therein,  may  receive  evidence  as  to  the 
publication  being  for  the  public  benefit  and  as  to  the 
truth  of  the  libel,  and  if  the  court  is  of  opinion,  after 
hearing  such  evidence,  that  there  is  a  probable  presump- 
tion that  a  jury  would  acquit  the  person  charged,  it  may 
dismiss  the    case  (c).     And   if  the  court  in  such  a  case 
thinks  the  libel  to  be  one  of  a  trivial  character,  it  may, 
with  the  consent  of  the  defendant,  deal  with  the  matter 
summarily  by  fining  him  a  sum  not  exceeding  ;£^ 50  (d). 


(a)  6  &  7  Vict.  c.  96,  8.  6  (Lord  GanipbeH's  Act). 
)  Ji.  V.  Carden,  L.  R.  5  Q.  B.  D.  i  ;  49  L.  J.  (M.C.)  I. 


Ic) 


44  &  45  Vict.  c.  60,  8.  4. 


{(l)  Ibid,  B.  6. 


G 
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Litenry 
criticism. 


Libels  on 
deceased 
persons ; 


on  foreign 
potentates ; 


on  a  class. 


The  definition  of  libel  as  a  writing  and  publishing  of 
anything  which  renders  another  ridicalons  or  contemptible 
must  be  taken  with  a  certain  qualification ;  for  a  literary 
criticism  will  not  be  a  punishable  libel  though  it  makes 
the  author  appear  ridiculous,  if  it  does  not  exceed  the 
limits  of  a  iair  and  c^did  criticism  by  attacking  the 

same  principle 


luthor 


Cb 


The 


personal  characterof  the  auj 

applies  tb^cnticism  of  the  public  acts  of  public  men. 

In  prosecutions  for  libels  vilifying  the  character  of 
deceased  persons,  it  must  be  shown  that  the  intention 
has  been  to  bring  contempt  on  the  familfes  of  the 
deceased,  or  to  stir  up  hatred  against  them,  or  to  excite 
them  to  a  breach  of  the  peace  (6).  Writings  tending  to 
degrade  and  defame  persons  of  position  in  foreign  conn- 
tries  at  peace  with  the  Queen  are  libellous,  as  tending  to 
interrupt  the  pacific  relations  between  the  two  countries  (c). 
Writings,  though  they  do  not  reflect  on  the  character 
of  any  particular  individual,  as,  for  example,  on  bodies 
of  men,  may  be  libellous  if  they  tend  to  a  breach 
of  the  peace,  or  to  stir  up  hatred  towards  a  class 
generally  (rf). 

When  an  There  are  certain  occasions  upon  which  the  publication 

not  Ue.  of  matter  which  is  libellous  is  not  punishable.     These  are 

known  as  privileged  occasions,  and  matter  so  published  is 

said  to  be  privileged.     This  privilege  is  either  absolute  or 

qualified. 

Absolute  privilege  exists  with  regard  to  (i)  Judicial 
proceedings.  Neither  party,  witness,  counsel,  jury,  nor 
judge  can  be  made  to  answer  civilly  or  criminally  for 
words  spoken  or  written  in  the  ordinary  course  of  pro- 
ceedings in  any  court  recognised  by  law  (e).  (2)  Par- 
liamentary debates.  The  publication  of  these  debates  is 
protected  by  3  &  4  Vict.  c.  9,  ss.  i,  2.     (3)  The  reports. 


Privileged 
communica- 
tions. 


{a)  V.  Campbell  v.  Spottiswoode,  3  B.  &  S.  709. 
(h)  Jti.  V.  Topham,  4  T.  R.  126. 

(c)  B,  V.  Peltier,  28  St.Tr.  530. 

(d)  JR.  V.  Osborn,  2  Bam.  K.  B.  138,  166. 

(e)  Daickina  v.  Lord  Eokeby,  L.  R.  8  Q.  B.  263  ;  28  L.  T,  134. 
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correspondence,  &c.,  of  public  servants  relating  to  State 
matters  or  to  questions  of  military  or  naval  discipline,  if 
made  in  the  course  of  their  duty  (a). 

Qualified  privilege  exists  where  the  publication  is  fairly  / 
made  by  a  person   in  the   discharge  of  some  public   or  \^ 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of    ] 
his  own  affairs  in  matters  where  his  interest  is  concerned ; 
the  person  to  whom  publication  is  made  having  a  corre- 
sponding interest  in  having  it  made  to  him  (6), 

^Numerous  instances  of  this  qualified  privilege  might 
be  given,  such  as  communications  made  by  a  former 
employer  in  answer  to  inquiries  as  to  the  character  of  a 
servant,  and  information  given  by  one  trader  to  another 
in  answer  to  inquiries  as  to  the  solvency  of  persons  with 
whom  the  latter  proposes  to  deal. 

In  cases  where  the  privilege  is  absolute  no  proceedings 
for  libel  can  be  taken  against  the  person  publishing  the 
libellous  matter,  this  protection  being  given  on  the 
ground  of  public  policy.  But  when  the  privilege  is  only 
qualified  the  libeller  is  not  protected  from  punishment  if 
it  can  be  shown  that  he  was  influenced  by  malicious 
motives  ;  as  although  the  law  presumes  that  on  privT- 
leged  occasions  the  circumstances  are  such  as  primd 
facie  to  negative  the  inference  of  malice,  yet  never- 
theless, if  malice  is  actually  proved  to  have  existed,  the 
presumption  of  law  is  rebutted.  Malice  exists  where  the 
publication  is  untrue  to  the  knowledge  of  the  publisher, 
or  is  unreasonable  or  not  candid,  or  where  it  has  been 
made  officiously  or  from  any  improper  or  indirect  motive. 

It  constitutes  a  more  serious  offence  to   embody  the  indictable 
objectionable    matter    in  writing    than    merely  to    give 
verbal  utterance  to  it.     So  that  an  indictment  (so  also 
an  action)  may  be  maintained  for  words  written  for  which 

(a)  Dawkins  v  Lord  Pavlet^  L.  R.  5  Q.  B.  94.  Chatterton  y.  Secretary 
of  State  for  India,  L.  R.  [1895],  2  Q.  B.  189. 

(6)  Toogood  v.  Spvring,  i  C.  M.  &  R.  p.  193.  Hehditch  v.  MacllwainCf 
L.  R.  [1894],  2  Q.  B.  54. 
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Form  of  a 
Ubel 


Pnblioation. 


an  indictment  could  not  be  maintained  if  they  were 
merely  spoken ;  for  example,  to  write  that  a  man  is  a 
swindler  (a).  It  may  be  stated  generally  on  the  subject 
of  indictdble  slander  (6),  that  no  words  spoken,  however 
scurrilous,  even  though  Bpoken  personally  to  an  indivi- 
dual, are  the  subject  of  indictment  unless  they  directly 
teud  to  a  breach  of  _thepeac( 
to  ^  challenge.  We  must  here  except  words  seditious, 
blasphemous,  grossly  immoral,  or  uttered  to  a  magistrate 
while  in  the  execution  of  his  duty. 

As  to  the  form  in  which  the  libel  is  expressed,  it 
will  be  none  the  less  an  offence  because  the  libellous 
imputation  is  conveyed  indirectly  ;  for  example,  by  a 
hint,  question,  exclamation,  irony,  &c.  Even  hanging 
a  man  in  effigy  amounts  to  libel,  as  tending  to  bring  him 
into  contempt  and  to  provoke  a  breach  of  the  peace. 
And  a  mere  subterfuge,  as  by  writing  only  a  letter  <Nr 
two  of  the  name,  will  not  avail  if  there  be  satisfactory 
evidence  of  what  person  is  meant.  The  words  used  are 
to  be  taken  in  the  sense  ordinarily  understood.  Where 
the  libellous  signification  of  the  words  does  not  appear 
on  the  face  of  the  libel,  innuendoes  are  inserted  in  the 
indictment,  and  proved  by  evidence  showing  the  intended 
application  of  the  words. 

As  to  the  pMicatioriy  or  making  public  of  the  libel. 
To  make  a  writing  a  libel  it  must  be  published,  i.e.y 
communicated  to  some  person :  for  the  mere  writing  or 
composing  of  a  defamatory  paper  which  is  never  read  or 
divulged  to  others,  will  not  amount  to  a  libel.  But,  on 
the  other  hand,  a  slight  circumstance  will  be  sufficient  to 
constitute  a  publication.  Thus  communication,  though 
only  to  a  single  person,  even  if  he  be  the  person  de- 
famed (c),  is  a  sufficient  publication  to  render  the  libeller 
responsible  in  a  criminal  prosecution,  even  though  the 

(a)  V Anson  v.  Stuart,  i  T.  R.  748. 

(&)  "Libel"  18  the  term  applied  to  words  written.  "Slander"  to  those 
merely  spdken. 

(r)  I  Hawk.  c.  73,  s.  1 1  ;  R,  v.  AdamSf  L.  B.  22  Q.  B.  D.  66 ;  58  L.  J. 
(M.C.)  1 ;  Warb.  L.  C.  57. 
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libel    be    contained    in    a   private    letter.     It.   will    be' 
remembered  thftt  the  gist  of  the  criminal  ofiEence  is  that 
tEe  libel  tends  to  provoke  a  breach  of  the  peace,  and  the 
fact  that  the  publication  is  to  the  person  libelled  would 
be  even  more  likely  to  produce  that  result  than  if  the 
publication  were  to  another  person.     It  is  otherwise  in  f 
civil   proceedings,  as  to  render  the   defendant  liable  to  I 
damages  there  must  be  a  publication  to  some  person  other  ) 
than  the  party  defamed.     The  innocent  dissemioation  of 
a  paper,  which  the  disseminator  has  no  reason  to  believe 
contains  libellous  matter,  does  not  amount  to  a  publica- 
tion (a).     In  the  case  just  referred  to  the  jury  found  as 
facts,  that  the  defendants,  who  were  newsvendors,  in  the 
ordinary  course  of  business  sold  a  newspaper  containiug 
a  libel  without  knowing,  and  without  negligence  in  not 
knowing,  either  that  there  was  a  libel  in  it,  or  that  the 
newspaper  was  of  such  a  character  as   to  be  likely  to 
contain  libellous  matter.     The  communication  of  a  libel 
by  mistake  is  not,  in  a  criminal  proceeding,  a   publica- 
tion (b). 

The  mere  publication  of  matter  which  on  the  face  of  it  Oriminfti 
is  libellous  is  presumptive  evidence  of  the  malice  which  is 
necessary  to  constitute  a  crime  (c),  and  therefore  the  proof 
of  innocence  of  intention  lies  on  the  defendant.  But  if 
the  writing  is  primd  facie  innocent,  malice  may  be  proved 
from  special  circumstances  which  may  be  laid  before  the 
jury.  It  is  usual  to  allege  in  the  indictment  that  the 
publication  was  ^'  malicious,"  but  such  an  allegation  is  not 
actually  necessary  (d). 

The  facts  to  be  established  on  a  prosecution  for  libel 
are  : 

(a)  The  making  and  publishing  of  the  writing. 

(b)  That  the  writing  is  libellous  in  its  nature. 

(a)  Emmens  v.  PdtUe,  L.  R.  i6  Q.  B.  D.  354  ;  55  L.  J.  (Q.B.)  51  ;  34 
W.  R.  116.  (6)  li,  V.  Paine,  5  Mod.  167. 

(c)  Bramaae  v.  Prosser,  4  B.  &  C.  247,  255, 

(d)  B.  V.  Mundow,  L.  R.  [1895],  I  Q-  B-  75^  ;  64  L.  J.   (M.C.)  138 ; 
72  L.  T.  301  ;  43  W.  R.  495. 
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Fox'sAot.  For  a  long  period  it  was  maintained  by  judges  and 

others  that  it  was  the  province  of  the  jury  to  deal  with 
the  first  of  these  questions  only,  and  that  the  second  was 
to  be  determined  by  the  judge.  But  the  controversy 
was  settled  by  Fox's  Act  (a),  which  enacted  that  the  jury 
may  give  a  general  verdict  of  Guilty  or  Not  Guilty  on 
the  whole  matter  in  issue,  and  are  not,  as  formerly,  to  be 
required  or  directed  by  the  court  to  find  the  defendant 
guilty  if  they  are  satisfied  that  the  writing  was  published 
and  bore  the  meaning  ascribed  to  it  in  the  indictment. 
But  the  judge  may  state  his  opinion  to  the  jury,  though 
they  are  not  bound  to  act  upon  it,  and  before  he  allows 
the  case  to  go  to  the  jury  the  judge  must  be  satisfied 
that  the  terms  of  the  alleged  libel  aresucETas  to  bear  a 
defamatory  meaning  (6). 

Who  are  Every  one  who  is  concerned  in  the  writing  or  pub- 

rosponsiUe.  lishiug  is  liable  to  conviction  for  the  libel  unless  the 
part  he  takes  in  the  trausa(;tion  is  a  lawful  or  an  in- 
nocent act  (c). 

The  proprietor  of  a  newspaper,  or  other  principal, 
is  answerable  criminally  as  well  as  civilly  for  the  acts  of 
his  servant  in  the  publication  of  a  libel.  It  would  be 
exceedingly  dangerous  to  hold  otherwise;  for  then  an 
irresponsible  person  might  be  put  forward,  and  the 
person  really  producing  the  publication,  and  without 
whom  it  could  not  be  published,  might  escape  altogether  (d). 
However,  it  is  now  provided  that  in  such  a  case  the 
defendant  may  prove  that  the  publication  was  made 
without  his  authority,  consent,  or  knowledge,  and  that 
the  publication  did  not  arise  from  want  of  due  care  or 
caution  on  his  part  (e).  Though  the  statute  does  not 
expressly  say  whether  this  is  a  complete  defence,  or  only 
serves  to  mitigate  punishment,  it  seems  that  it  will  com- 

(a)  32  Geo.  3,  c.  60. 

(b)  Capital  and  Counties  Bank  v.  Henty^  L.  R.  7  App.  Gas.  741,  744 ; 
52  L.  J.  Q.  B.  232  ;  47  L.  T.  662  ;  31  W.  R.  157. 

(c)  JR.  V.  Clarkf  1  Barn.  K.  B.  304. 

(a)  Per  Tenterden,  C.  J.,  H.  v.  GiUcJiy  Moo.  &  M.  433, 
(e)  6  &  7  Vict.  c.  96,  8.  7. 
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pletely   rebnt  the  primd  fade  presumption   of   publica* 
tion  (a). 

A  oontemporaneous  report  in  a  newspaper  of  pro- 
ceeding^ in  any  court  of  justice  is  privileged  if  it  be  fair 
iiq4.jQj^ui^,  and  even  though  the  proceeding  may  be 
only  an  ex  parte  application  (b), 

A  report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meeting  will  be  privileged,  if  such  meeting 
was  lawfully  convened  for  a  lawful  purpose,  whether  the 
admission  be  general  or  restricted,  and  if  such  report  is 
f|^r  and  accurate  and  published  without  malice,  and  if 
the  publication  of  the  matter  complained  of  is  for  the 
public  benefit ;  but  this  protection  will  not  be  allowed  to 
a  defendant  who  has  refused  to  insert  in  the  newspaper 
in  which  the  libel  appeared  a  reasonable  explanation  or 
contradiction  (c).  A  similar  protection  is  given  to  reports 
of  the  meetings  of  vestries  and  similar  bodies  to  which 
the  public  or  reporters  are  admitted. 

And  no  criminal  prosecution  can  be  commenced  against 
any  proprietor,  publisher,  editor,  or  any  person  responsible 
for  the  publication  of  a  newspaper  for  any  libel  published 
therein,  without  the  order  of  a  judge  at  Chambers  being 
first  obtained,  and  the  person  against  whom  the  applica- 
tion for  such  an  order  is  to  be  made  must  have  notice  of 
the  intended  application  (d). 

Libel  is  a  misdemeanor,  punishable  in  the  case  of  one  Punishment, 
who  publishes  a  defamatory  libel,  knowing  it  to  be  false, 
by  imprisonment  not  exceeding  two  years,  and  fine  (e). 
Bat  if  the  prosecution  do  not  prove  that  the  defendant 
knew  it  to  be  false,  the  punishment  is  fine  or  imprison- 
ment not  exceeding  one  year,  or  both  (/).     Libel  is  one 

(a)  B.  V.  HoUbrook,  L.  R.  3  Q.  B.  D.  60 ;  4  Q.  B.  D.  42. 

(6)  Jjtwis  V,  Levy^  E.  B.  &  E.  537  ;  Kimber  v.  The  Fresa  Association^ 
L.  R.  [1893],  I  Q-  B-  65  ;  62  L.  J.  (Q.  B.)  152  ;  67  L.  T.  515 ;  41  W.  R. 
17 ;  57  J.  r.  247. 

(<^)  5'  &  52  Vict.  c.  64,  ss.  3,  4.  {d)  Ibid.  s.  8. 

(€)  6  &  7  Vict.  c.  96,  B.  4. 

(/)  Ibid,  8.  5.  V.  Boeder  v.  The  Queen^  L.  R.  21  Q.  B.  D.  284 ;  57 
L.  J.  (M.C.)  85. 
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of  the  offences  to  which  the  Vexatious  Indictments  Act 
applies  (a). 

Ooflts.  In  cases  of  private  prosecutions  for  libel,  if  judgment 

is  given  for  the  defendant,  he  is  entitled  to  recover  his 
costs  from  the  prosecu1x)r.  And  if  the  defendant  has 
pleaded  a  justification  of  the  libel  (on  the  ground  of 
truth,  &c.),  and  so  has  put  the  prosecutor  to  extra 
expense,  on  the  defendant  failing  to  establish  his  plea, 
the  prosecutor  can  recover  from  him  the  cost  occasioned 
by  such  plea  (6). 

The  law  as  to  criminal  proceedings  for  libel  by  husband 
or  wife  against  the  other  is  not  altered  by  the  Married 
Women's  Property  Act,  1882,  which  enables  criminal 
proceedings  to  be  taken  by  a  wife  against  her  husband , 
and  vice  versd,  for  the  protection  and.  security  of  the  wife's 
separate  estate  or  the  husband's  property.  A  prosecution 
for  libel  is  not  for  the  protection  and  security  of  such 
property,  and  therefore  a  wife  cannot  prosecute  her 
husband  or  give  evidence  against  him  upon  a  prosecution 
for  a  personal  libel  upon  herself  (c). 

Another  offence  connected  with  libel  may  be  noticed : 
Publishing,  or  threatening  to  publish,  or  proposing  to 
abstain  or  prevent  from  publiehing,  a  libel  in  order  to 
extort  money  or  some  other  valuable  thing,  is  a  mis- 
demeanor punishable  by  imprisonment  not  exceeding  three 
years  (d), 

FORCIBLE  ENTRY  OR  DETAINER. 

Forcible  entry  The  violent  taking,  or  the  violent  keeping  possession 
or  etarner.  ^f  lands  and  tenements  with  menaces,  force,  and  arms 
and  without  the  authority  of  the  law.  It  is  no  defence 
to  a  charge  of  forcible  entry  that  the  accused  has  been 
unjustly  turned  out  of  possession  (e),  inasmuch  as  he 
has  his  remedy  at  law,  and  the  fact  of  his  right  does  not 

(a)  V.  p.  350.  {b)  6  &  7  Vict.  c.  96,  b.  8. 

(c)  li.  V.  Lord  Uayor  of  London,  L.  ii.  16  Q.   B.   D.   772  ;  55  L.  J. 
(M.C.)  118  :  54  L.  T.  (N.S.)  761 ;  34  W.  R.  544;  Warb.  L.  C.  272. 
{d)  6  &  7  Vict.  c.  96,  B.  3.  (c)  5  Rich.  2,  c.  8. 
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diminiah  the  breach  of  the  peace.  If  there  be  not  em- 
ployed such  force  or  menaces  as  are  calculated  to  prevent 
resistance^  it  is  a  mere  trespass  (a). 

The  offence  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  The  court  may  summarily  restore  posses- 
sion to  the  person  entitled,  by  a  writ  of  restitution  (b), 

Blackstone   notices  certain  other   offences  which  are  Other  offences 
punishable   by  fine  and  imprisonment  as  misdemeanors^'''^' 
against  the  peace :  Biding  or  going  armed  with  dangerous 
or   unusual   weapons — spreading   false    news — false   or 
pretended  prophecies,  with  intent  to  disturb  the  peace. 

(o)  a,  V.  Smyth f  5  C.  &  P.  201.  See  also  Lotcs  v.  Telford^  L.  R.  i  App. 
Cas.  414  ;  45  L.  J.  (Ex.)  613 ;  J5  L.  T.  69 ;  Warb.  L.  C.  50 ;  MUner  v. 
Madtan,  2  C.  &  P.  17  ;  B.  v.  ChUd,  2  Cox,  C.  C.  102';  Edvoick  y.  Hawes^ 
L.  R.  18  Ch.  D.  199. 

(6)  v.  21  Jac.  I,  c.  15. 
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CHAPTER  VI. 

OFFENCES  AGAINST    PUBLIC   TRADE. 
SMUGGLING. 

Defimtion  of    SMUGGLING  is  the  importing  or  exporting  either  (a)  goods 
smiigg  ng.      ^thout  paying  the  legal  duties  thereon ;  or  (b)  prohibited 
goods.     The  existing  law  on  the  subject  is  contained 
chiefly  in  the  Gnstoms  C!oiisolidation  Act,  1876  (a). 

Forfeiture,  &o  The  statate  snbjects  to  forfeiture  the  goods  which  have 
in  any  way  been  the  subjects  of  smuggling  practices. 
Persons  taking  goods  out  of  a  warehouse  without  paying 
the  duties  are  declared  to  be  guilty  of  a  misdemeanor  (&). 

Shooting  at  vessels  belonging  tOx  the  navy  or  revenue 
service,  or  shooting  at  or  wounding  an  officer  engaged  in 
the  prevention  of  smuggling,  is  declared  to  be  a  felony 
punishable  by  penal  servitude  for  not  less  than  three 
years,  or  imprisonment  not  exceeding  three  years  (c). 

To  procure  persons  to  assemble  for  the  purpose  of 
smuggling  is  punishable  by  imprisonment  for  twelve 
months;  and  if  any  person  so  offending  be  armed  or 
disguised,  or  being  so  armed  or  disguised  be  found  with 
any  goods  liable  to  forfeiture  within  five  miles  of  the  sea 
coast  or  of  any  navigable  river,  he  is  punishable  by  im- 
prisonment with  hard  labour  to  the  extent  of  three  years(f2). 

Making  signals  under  certain  circumstances  to  smug- 
gling vessels  is  a  misdemeanor  punishable  by  fine  of 
;fi^ioo,  or  imprisonment  not  exceeding  one  year  (e). 


{a)  J9  &  40  Vict.  c.  36.  (b)  Ihid,  s.  85. 

(c)  Ibid,  B.  193.  {d)  Ihid.  s.  189. 

{c)  Ihid,  8.  190. 
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All  proceedings  for  offences  against  Acts  relating  to  Piooeedings. 
the  Customs  must  be  commenced  within  three  years  after 
the  date  of  the  offence  (a). 

OFFENCES   AGAINST   THE   BANKRUPT    LAWS, 

The  Debtors  Act,  1869(6),  enumerates  several  ^^s^^^^^^ 
Tvhich,  if  done  by  a  person  in  respect  of  whose  estate 
a  receiving  order  in  bankruptcy  has  been  made,  are  mis- 
demeanors punishable  by  imprisonment  not  exceeding 
t'wo  years.  The  following  acts,  if  done  fraudvleTitly,  are 
the  chief : 

i.  Not  to  the  best  of  his  belief  making  fall  discovery 
of  his  estate  to  the  administering  trustee. 

ii.  Neglecting  to  deliver  up  property  under  his 
control. 

iii.  Neglecting  to  deliver  up  books,  papers,  &a,  re- 
lating to  his  property. 

iv.  Within  four  months  before  the  presentation  of 
the  bankruptcy  petition,  or  the  making  of  a  receiving 
order,  or  thereafter,  concealing  property  to  the  value 
of  i^io. 

V.  Within  the  same  time,  or  the;:eafter,  removing 
property  to  the  value  of  ;fi^io. 

vi  Making  material  omissions  in  statements  relating 
to  his  affairs. 

vii.  Failing  for  a  month  to  inform  the  trustee  of  any 
false  debt  which  he  knows  to  have  been  proved. 

viii.  After  the  presentation  of  the  bankruptcy  petition, 
preventing  the  production  of  papers,  &c.,  relating  to  his 
affairs,  with  intent  to  conceal  the  state  of  his  affairs,  or 
to  defeat  the  law. 

(a)  39  k,  40  Vict.  c.  36,  8.  257. 

(6)  32  k,  33  Vict.  c.  62 ;  and  see  46  &  47  Vict.  c.  52,  8.  163 ;  53  &  54 
Vict  c.  71,  8.  26. 
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ix.  After  sucli  petition,  or  within  four  months  before, 
concealing,  destroying,  &c.,  sach  documents. 

X.  Within  the  same  limits  of  time  making  false  entries 
in  sach  docnments,  &c. 

xi.  Within  the  same  limits  parting  with,  altering,  or 
making  omissions  in  snch  documents. 

xii.  Within  the  same  limits  attempting  to  acooont 
for  any  part  of  his  property  by  fictitioas  losses  or 
expenses. 

xiii.  Within  fonr  months  before  the  presentation  of 
the  bankruptcy  petition  obtaining,  by  false  representa- 
tion or  other  fraud,  any  property  on  credit  without 
paying  for  it 

xiv.  Within  the  same  time,  obtaining  property  on  credit 
under  the  felae  pretence  of  carrying  on  his  boainess. 

XV.  Within  the  same  time  pawning  or  disposing  of, 
otherwise  than  in  the  ordinary  way  of  trade^  property 
obtained  on  credit  and  not  paid  for. 

xvi.  Any  false  representation  or  other  fraud  in  order  to 
obtain  the  consent  of  any  of  his  creditors  to  an  agreement 
with  reference  to  his  affairs,  or  his  bankruptcy. 

Abfloondinp,  One  offence  is  a  felony,  punishable  by  imprisonment 
«c^  *  ©  ooy  j^Qj.  exceeding  two  years ;  namely,  after  the  presentation 
of  a  bankruptcy  petition  by  or  against  a  person,  or  within 
four  months  before,  fraudulently  absconding  or  attempt- 
ing to  abscond  from  England  with  property  of  his  own  to 
the  value  of  ;^20  (a). 

Offences  tend-       Certain  other  offences  are  misdemeanors,  punishable  by 
crSjitors.™^    imprisonment  not  exceeding  one  year : 

For  any  person  (whether  he  become  bankrupt  or  not) : 

• 

i.  In  incurring  a  debt  or  liability,  to  obtain  credit 
under  false  ^jretences,  or  by  means  of  any  other  fraud. 

(a)  32  &  33  Vict.  c.  62,  8.  12. 
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A  man  may  be  convicted  of  this  offence  who  orders  food 
at  a  restaorant  knowing  that  he  has  not  the  money  to  pay 
for  it,  as  he  mast  have  been  aware  that  the  custom  at 
such  establishments  is  that  refreshments  shall  be  paid  for 
before  the  customer  leaves  (a). 

ii.  With  intent  to  defraud  any  creditor,  to  make  any 
gittj  delivery  or  transfer  of,  or  any  charge  on,  his  property. 

iii.  With  intent  to  defraud  his  creditors  to  conceal  or 
remove  any  part  of  his  property  since  or  within  two 
months  before  the  date  of  any  unsatisfied  judgment  or 
order  for  money  obtained  against  him  (b). 

It  is  also  a  misdemeanor,  punishable  in  the  same  way, 
for  a  creditor  wilfully  and  fraudulently  to  make  a  false 
claim  in  a  bankruptcy  (c). 

All  these  misdemeanors  fall  within  the  provisions  of 
the  Vexatious  Indictments  Act  (d). 

It  is  also  a  misdemeanor,  punishable  as  a  misde- 
meanor  under  the  Debtors  Act^  for  an  undischarged 
bankrupt  to  obtain  credit  to  the  extent  of  ;^20  without 
disclosing  the  fact  that  he  is  an  undischarged  bankrupt ; 
nor  is  it  necessary  in  such  a  case  to  show  that  the 
defendant  had  any  intention  to  defraud  (e) ;  nor  that  he 
stipulated  for  any  definite  term  of  credit  (/). 

If  a  trustee  in  bankruptcy  or  an  official  receiver  report  to  Prosecution 
the  Bankruptcy  Court  that  a  bankrupt  or  debtor  has  been  tho^c'ourt^ 
guilty  of  an  offence  under  the  Debtors  Act,  or  under  the 
Bankruptcy  Act,  1883,  or  if  the  court  is  satisfied  upon 
the  representation  of  any  creditor  that  there  is  ground 
to  believe  that  the  bankrupt  or  debtor  has  been  guilty  of 
such  offence,  the  court  shall,  if  there  be  a  reasonable 
probability  of  conviction,  order  a  prosecution  (y). 

(a)  S.  V.  Jones,  L.  R.  [1898]  I  Q.  B.  119 ;  67  L.  J.  (Q.B.)  41  ;  77  L.  T. 
503  ;  46  W.  R  191.  (6)  52  &  33  Vict.  c.  62,  s.  13. 

(c)  Ibid.  H.  14.  (d)  Ibid.  8.  18,  v.  p.  350. 

(e)  46  &  47  Vict  c.  52,  8.  31  ;  i?.  v.  Vysori,  L.  R.  [1894],  2  Q.  B.  176 ; 
6s  L.  J.  (M.C.)  124 ;  70  L.  T.  877  5  42  W.  R.  526 ;  58  J.  P.  528. 

(/)  n.  V.  FeUrs,  L.  R.  16  Q.  B.  D.  636  ;  16  Cox,  36  ;  Warb.  L.  0.  216. 

iff)  32  &  33  Vict,  c.  62,  8.  16,  as  amended  by  46  &  47  Vict.  c.  52,  8.  164. 
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COIINTERFEITCYG   TRADE-MARKS   AND   APPLYING    FALSE 

TRADE   DESCRIPTIONS. 

Offonces  This  subject  seems  peculiarly  to  fall  within  a  chapter 

trt!^^tt4cB.  dealing  with  offences  against  trade,  though  it  would  also 
find  a  place  under  the  heading  ^'  Forgery."  The  law  as 
to  offences  relating  to  trade-marks  is  contained  in  the 
Merchandise  Marks  Act,  1887(a).  By  this  Act  every 
person  who  (i)  forges  any  trade-mark  ;  or  (2)  falsely 
applies  to  goods  any  mark  so  nearly  resembling  a  trade- 
mark as  to  be  calculated  to  deceive ;  or  (3)  makes  any 
die,  &c.,  for  the  purpose  of  forging  a  trade-mark ;  or  (4) 
applies  any  false  trade  description  to  goods;  or  (5)  dis- 
poses of  or  has  in  his  possession  any  die,  &c.,  for  the 
purpose  of  forging  a  trade-mark  ;  shall,  unless  he  proves 
that  he  acted  without  intent  to  defraud  (h\  be  guilty  of 
an  offeuce  against  the  Act  (c).  Further,  every  person 
who  has  in  his  possession  for  sale,  or  manufacture,  any 
goods  to  which  any  forged  trade-mark  or  false  trade 
description  is  applied,  shall,  unless  he  proves  (i)  that 
having  taken  all  reasonable  precautions  he  had  no  reason 
to  suspect  the  genuineness  of  the  trade-mark,  or  trade 
description ;  and  (2)  that,  on  demand  made  by  the  pro- 
secutor, he  gave  all  the  information  in  his  power  with 
respect  to  the  person  from  whom  he  obtained  such  goods ; 
or  (3)  that  he  had  otherwise  acted  innocently,  be  guilty 
of  an  offence  against  the  Act  (d).  Every  person  guilty 
of  an  offence  against  the  Act  is  liable  (i)  on  conviction 
on  indictment,  to  imprisonment,  with  or  without  hard 
labour,  for  two  years,  or  to  fine ;  (2)  on  summary  convic- 
tion, to  imprisonment,  with  or  without  hard  labour,  for 
four  months,  or  to  a  fine  of  ;^20,  and,  in  the  case  of  a 
second  conviction,  to  imprisonment  for  six  months,  or  to 

(a)  50  &  51  Vict.  c.  28. 

(b)  The  "  fraud  "  here  referred  to  has  been  held  to  mean  the  putting  off 
on  a  purchaser,  not  neceBsarilv  a  bad  article,  or  one  of  less  value,  but  one 
different  from  that  which  ho  has  stipulated  to  buy.  Storey  y.  Chihcorck 
Powder  Co.,  L.  R  24  Q.  B.  D.  90 ;  59  L.  J.  (M.C.)  13. 

(c)  50  &  51  V^ict  c.  28,  s.  2(1). 
{d)  Ibid.  8.  2  (2). 
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a  fine  of  £^o;  (3)  in  any  case,  to  forfeit  any  article,  by 

means  of  which  the  offence  has  been  committed  (a).    The 

expression  "  trade  description/'  as  ased  in  this  Act,  means 

any  statement  as  to  the  number,  quantity,  weight,  &c.,  of 

any  goods  ;  or  the  place  in  which  they  were  made  or  the 

mode  of  their  manufacture ;  or  the  material  of  which  they 

are  composed ;  or  as  to  the  goods  being  the  subject  of  an 

existing  patent,   privilege,    or    copyright  (J).     The  Act 

exempts  from  punishment  a  person  who  makes  dies,  &c., 

for  others,  or  applies  marks  to  the  goods  of  others,  in  the 

ordinary  course  of  his  business,  provided  he  has  acted  in 

good  faith   and  has  taken  proper  precautions,  and  that 

i^hen  required  to  do  so  he  gives  the  injured  person  all 

the  information  in  his  power  (c).     No  proceedings  are  to 

l>e  taken  under  the  Act  after  three  years  from  the  offence, 

or  after  one  year  from  its  discovery  (d). 

The  piracy  of  a  registered  design  is  punishable  by 
]>ecuniary  penalty  (e). 

Other  offences  against  trade,  e.g.,  False  Pretences, 
Embezzlement,  Cheating,  &c.,  may  more  conveniently  be 
treated  of  under  the  title  '*  Offences  against  Property." 
One  class  only  of  offences  remains  to  be  noticed  here,  and 
that  a  somewhat  complex  and  comprehensive  one. 

UNLAWFUL   INTERFERENCE   WITH   TRADE   BY 
COMBINATIONS,   ETC. 

It  is  perfectly  legal  for  workmen  to  protect   their  Right  of  com- 
interests  by  meeting  or  combining  together,  or  forming  ?^*f ^J^CT 
unions,  in  order  to  determine  and  stipulate   with  their  exercised. 
employers  the  terms  on  which  only  they  will  consent  to 
work  for  them.     But  this  right  to  combine  must  not  be 
allowed  to  interfere  with  the  right  of  those  workmen  who 
desire  to  keep  aloof  from  the  combination,  to  dispose  of 
their  labour  with  perfect  freedom  as  they  think  fit.     Nor 
must  it  interfere   with  the  right  of  the  masters  to  have 


(a)  50  &  51  Vict.c.  28,  8.  2  U\  (h)  Ibid  s.  3(1). 

(c)  Ibid.  B.  6.  (c?)  Ibid,  s.  15.  (e)  46  &  47  Vict.  c.  57.  s.  58. 


112  OFFENCES   AGAINST   PUBLIC   TRADE. 

contracts  of  service  duly  carried  out.  Infraction  of  snch 
rights  will  bring  the  wrongdoers  within  the  pale  of  the 
criminal  law  of  conspiracy. 

The  law  on  this  subject  is  principally  contained  in  the 
Conspiracy  and  Protection  of  Property  Act,  1875  (a).  It 
will  be  well  to  prefix  a  provision  of  the  Trade  Union  Act, 
1 87 1  (b).  The  pnrposes  of  any  trade  union  shall  not,  by 
reason  merely  that  they  are  in  restraint  of  trade,  be 
deemed  to  be  unlawful  so  as  to  render  any  member  of 
such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise. 

Acts  of  unlaw-      The  following  acts  are  forbidden,  and  are  punishable  on 

f ul  mterfer-  °  •    j.  .  ^    i,      •         •  m. 

6Dce  which  are  Summary  conviction  or  indictment,  by  imprisonment  not 
pumshabie.      exceeding  three  months,  or  penalty  not  exceeding  ;^20. 

i.  For  any  (c)  person,  with  a  view  to  compel  any 
other  person  to  abstain  from  doing,  or  to  do,  any  act  (d) 
which  such  other  person  has  a  legal  right  to  do  or  abstain 
from  doing — to  wrongfully  and  without  authority, 

(a)  Use    violence    to,    or    intimidate  (e),   such   other 

person,   or    his  wife,  or  children,  or  injure  his 
property. 

(b)  Persistently  follow  him  about  from  place  to  place. 

(c)  Hide    his    tools,  clothes,  or    other    property,    or 

hinder  him  in  the  use  thereof. 

(d)  Watch  or  beset  his  house,  or  other  place  where 

he    resides,  or    works,  or    carries    on  business, 

(a)  38  &  39  Vict  c.  S6,  repealing  34  &  35  Vict.  c.  32  and  other  Acts. 

(&)  34  &  35  '^'ct.  c.  31,  8.  2. 

(c)  This  word  makes  the  law  of  general  application ,  and  not  restricted  to 
trade  disputes,  though  practically  the  offence  will  most  frequently  occur  in 
connection  therewith.  The  act  of  one  person  is  sufficient  to  constitute  an 
offence,  and  it  in  not  necessary  that  there  should  he  any  crowd  or  combina* 
tion.     Smith  v.  Thomaason,  i6  Cox,  740  ;  Warh.  L.  C.  220. 

{d)  Theparticular  act  must  be  specified  in  the  summons  and  conviction. 
B,  V.  McKenziej  L.  R.  [1892],  2  Q.  B.  519;  61  L.  J.  (M.C.)  181  ;  67  L.  T. 
201  ;  41  W.  R.  144  ;  j6  J.  P.  712. 

(e)  It  has  been  held  by  Cave,  J.,  that  the  meaning  of  the  word  ''intimi- 
date "  must  be  limited  to  threats  of  personal  violence,  v.  Ourran  v.  Tre* 
UaveUf  L.  R.  [1891]  2  Q.  B.  at  p.  562. 
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(oommonly  known  as  "  picketing "),  but  not  if 
the  object  be  merely  to  obtain  or  communicate 
information  (a). 

(e)  Follow  him,  with  two  or  more  other  persons,  in  a 
disorderly  manner  in  or  through  any  street  or 
road  (6). 

ii.  For  a  person  employed  by  the  municipal  authorities.  Acts  causing 
pablic  companies,  contractors,  or  others  who  have  nnder-  o"!jJJJepJ  *** 
taken  to  supply  gas  or  water,  either  alone  or  with  others, 
wilfully  and  maliciously  to  break  his  contract  of  service, 
knowing  or  having  reasonable  cause  to  believe  that  the 
probable  consequence  will  be  to  deprive  the  inhabitants 
wholly  or  to  a  great  extent  of  gas  or  water  (c). 

ill.  For  a  person  wilfully  and  maliciously  to  break  his  Acts  endanger- 
contract  of  service,  knowing  or   having  reason  to  believe  *^    ®' 
that  the  probable  consequence  will  be  to  endanger  human 
life,  or  cause  serious  bodily  injury,  or  expose   valuable 
property  to  destruction  or  serious  injury  (d). 

Upon  a  prosecution  for  any  of  the  above  offences,  the  Procedure. 
offender  may  elect  to  have  the  case  tried  on  indictment, 
and  not  by  a  court  of  summary  jurisdiction  (e)» 

Trade  disputes  now  form  an  exception  to  the  general  Trade  disputes 
law  of  conspiracy  in  one  respect.     If,  in  connection  with  *^^^'^P»"*y- 
a  trade  dispute,  two  or  more  persons  combine  to  do  some- 
thing which  if  done  by  one  is  not  punishable  as  a  crime, 
they  will  not,  on  account  of  their  number,  be  indictable 
for  the  conspiracy  at  common  law(/). 

It  may  be    mentioned    that    assaults  with  intent  to  obstructisg 
obstruct  the  sale  of  grain,  or  its  free  passage,  or  with  J^^®  °'  ^^^°' 
force    hindering    any  seaman,  keelman,    or  caster  firom 
working  at  his  lawful    occupation,  or  beating  or  using 


(a)  Lyaiu  &  Sons  v.  WiUeinsy  L.  R.  [1896],  i  Cti.811  ;  65  L.  J.  Cli.  601  ; 
8 ;  45  W.  B.  19 ;  60  J.  P.  325. 

39  Yiot.  c  86,  B.  7.     .  (c)  Ihid.  s.  4. 

■    T.  f 

H 


74  L.  T.  358  ;  45  W.  B.  19 ;  60  J.  P.  325. 
(6)  38  &  39  Viot  c  86,  B.  7.     . 
'a)  Ihid,  8,  5.  (tf)  Ibid.  s.  9.  (/)  Ibid.  s.  3. 
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violence  with  such  intent,  is  punishable,  on  snmmaiy  con- 
viction, by  imprisonment  not  exceeding  three  months  (a). 

Spreading  faiso  Although  the  old  offences  of  forestalling,  regrating, 
and  engrossing  are  no  longer  punishable  by  law,  it  is  still 
a  misdemeanor  to  knowingly  and  fraudulently  spread  or 
conspire  to  spread  any  false  rumour  with  the  intent  to 
enhance  or  lower  the  price  of  any  goods,  or  by  force  or 
threats  to  prevent  or  endeavour  to  prevent  any  goods 
from  being  brought  to  a  fair  or  market  (b). 

(a)  24  &  25  Vict.  c.  icx),  88.  39,  40. 

(6)  7  &  8  Vict.  c.  24,  8.  4 ;  m,  v,  Waddington^  i  Blast,  143. 
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CHAPTER  VII. 

CONSPIRACY. 

CpyspiRACY  is  a  cpmbination  of  two  .or  more,  persoas .  to  Definition  of 
do  ail  unlawful  actj  whether  that  act  be  the  final  object  ^^^^^*^^' 
oLtb©  combination,  or  only  a  means  to  the  final  end — 
and  whether  that  act  be  a  crime  or  an  act  hurtful  to  the 
public,  a  class  of  persons,  or  an  individual. 

The  term  conspiracy  is  divisible  into  three  heads; 
first,  where  the  end  to  be  attained  is  in  itself  a  crime ; 
second,  where  the  object  is  lawful,  though  the  means  to 
be  resorted  to  are  unlawful ;  third,  where  the  object  is  to 
do  an  injury  to  a  third  party,  or  a  class,  though,  if  the 
wrong  were  inflicted  by  a  single  individual,  it  would  be  a 
civil  wrong  and  not  a  crime  (a). 

The  gist  of  the  offence  is  the  combination.     Of  this  The  agreement 

n* ^      1  _^ji_--- TT^T  1  or  combination 

onence  a  single  person  cannotr^tJeconvictea,  unless,  the  gist  of  the 
indeed,  he  is  indicted  with  others,  who  are  dead  or  o^®^^®- 
unknown  to  the  jurors  or  are  not  in  custody  (J).  And, 
on  the  same  ground,  man  and. wife  cannot  by  them- 
selves be  convicted,  for  they  are  one  person.  An  agree- 
ment by  two  or  more  persons  to  do  certain  acts  may 
be  criminal,  although  those  acts,  if  done  by  one  person, 
might  not  expose  him  to  any  punishment  whatever.  For 
instance,  buying  goods  withoat  intending  to  pay  for  them 
is  not  in  itself  a  crime  (c),  but  an  agreement  between  two 
or  more  persons  to  assist  each  other  in  doing  so  would 

(o)  R,  V.  PameUf  14  Cox,  508. 

(6)  I  Hawk.  c.  72,  B.  8;  H.  v.  Kinnersley^  i  Sir.  193.  It  follows  that 
where  two  persons  are  together  indicted  ana  tried  for  conspiracy  both  must 
be  connoted  or  both  acquitted.  R,  v.  Manning,  L.  11.  12  Q.  B.  D.  241  ; 
S3  L.  J.  (M.C.)  85  ;  51  L.  T.  N.  S.  121 ;  32  W.  R.  720 ;  Warb.  L.  C.  82. 

(c)  Assuming,  of  course,  that  there  is  no  false  representation  made.  See, 
however,  p.  109  a?  to  certain  cases  of  this  kind. 
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crime. 


Oonspiracies 
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according  to 
their  objects. 


amount  to  a  conspiracy  (a).  We  have  just  remarked  that 
the  gist  of  the  o£Eence  is  the  agreement.  A  mere  inten- 
tion will  not  suffice  to  constitute  the  crime  (h).  But  if 
the  agreement  (the  conspiracy  itself)  can  be  proved,  there 
is  no  need  to  prove  that  anything  has  been  done  in 
pursuance  of  it.  Of  course,  the  existence  of  the  unlawful 
agreement  is  generally  evidenced  by  some  overt  acts,  but 
these  are  evidence  merely,  and  not  essential  if  the  agree- 
ment can  be  proved  otherwise  (c). 

The  definition  shows  a  conspiracy  to  be  an  agreement 
to  do  an  uTdawful  act.  It  is  the  indefinite  meaning  of 
this  word  **  unlawful "  that  gives  to  the  crime  of  con- 
spiracy its  wide  extent.  As  already  stated,  three  classes 
of  conspiracy  may  be  distinguished  (d) : 

1 .  When  the  end  to  be  accomplished  would  be  a  crime 
in  each  of  the  conspiring  parties;  in  other  words,  a  con- 
spiracy to  commit  a  crime.  The  case  of  murder  is 
specially  provided  for  by  statute ;  the  persons  conspiring 
being  liable  to  penal  servitude  to  the  extent  of  ten 
years  («).  And  by  the  same  statute  one  who  solicits, 
encourages,  persuades,  or  endeavours  to  persuade,  or  pro- 
poses to  any  person  to  murder  any  other  person,  is  liable 
to  the  same  punishment  (/).  Such  an  ofience  may  be 
committed  by  the  publication  of  an  article  in  a  newspaper, 
although  not  specifically  addressed  to  any  one  person  (jg). 

2.  When  the  ultimate  purpose  of  the  conspiracy  is 
lawful,  but  the  means  to  be  resorted  to  are  criminal,  or 
at  the  least,  illegal ;  in  other  words,  to  conspire  to  effect 
a  legal  purpose  by  improper  means — ^for  example,  to 
support  a  cause  believed  to  be  just  by  perjured  evidence ; 
to  break  into  another's  house,  in  order  to  obtain  one's 
own  property. 

(a)  J?.  V.  Orman^  14  Cox,  381  ;  "Warb.  L.  C.  79. 
(6)  MuUahy  v.  It.,  L.  K.  3  H.  L.  App.  Cas.  at  p.  317. 
(c)  R.  V.  GUI.  2  B.  &  Aid.  204. 
\d)  See  Final  Report  of  Boj.  Com.  on  Labour  Laws, 
(c)  24  &  25  Vict.  c.  100,  8.  4.  (/)  Ihid, 

Ig)  JR.  V.  3/otf,  L.  R.  7  Q.  B.  D.  244 ;  50  L.  J.  (M.C.)  113  ;  44  L.  T. 
N.  S.  423  ;  29  W.  R.  759. 
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We  have  already  noticed  the  case  of  trade  conspiracies, 
and  referred  to  an  exception  to  the  common  law  doctrine 
in  such  matters  (a). 

3.  Where,  with  a  malicious  design  to  do  an  injury,  the 
purpose  of  the  conspiracy  is  to  effect  a  wrong,  though 
not  such  a  wrong  as,  when  perpetrated  by  a  single 
individual,  would  amount  to  an  offence  against  the 
criminal  law.  We  may  distinguish  the  following 
cases: 

(a)  Falsely  to  charge  another  with  a  crime — whether 
from  malicious  and  vindictive  motives,  or  to  extort  money 
from  him.  But^  of  coarse,  two  or  more  persons  may 
agree  to  prosecute  a  person  against  whom  there  are 
reasonable  grounds  of  suspicion. 

(b)  To  do  an  act  with  intent  to  pervert  the  course  of 
jostice,  for  this  is  an  injury  to  the  public  at  large — ^for 
example,  when  two  or  more  ag^ee  together  that  one  of 
them  shall  be  robbed  by  the  others,  in  order  that  they 
may  obtain  the  statutory  reward  for  conviction  (b). 

(c)  Generally — Wrongfully  to  injure  or  prejudice 
others,  whether  an  individual,  a  body  of  men,  or  the 
public,  in  any  other  manner.  The  varieties  of  this 
offence  are  innumerable,  but  two  or  three  examples  will 
suffice :  To  injure  a  man  in  his  trade ;  to  raise  the  price 
of  the  public  funds  by  &lse  rumours ;  to  violate  morality 
and  public  decency  by  inducing  a  woman  to  become  a 
conmion  prostitute  (c).  But  it  is  said  that  not  every 
combination  to  effect  a  tort  is  criminal ;  that  wherever  a 
combination  to  commit  a  civil  injury  has  been  held 
criminal,  the  injury  has  been  malicious  (using  the  term 
in  the  non-technical  sense)-:— for  example,  a  combination 
to  pull  down  a  fence  would  not  be  criminal,  if  the  only 
object  of  the  act  were  to  try  a  question  as  to  the  right  of 
way  (d). 

(a)  V.  pp.  Ill,  113.  {b)  R.  Y.  MacdanitU  I  Leach,  45. 

(c)  ▼.  Arch.  1 100  Tor  other  inbttinces.  {d)  lioac.  400. 
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Merger  of 
conspiracy  in 
the  felony. 


It  is,  moreover,  lawful  for  persons  to  combine  for  the 
purpose  of  underselling  an  opponent  in  trade,  but  no 
legal  justification  for  such  a  combination  would  exist  if 
the  agreement  were  made  with  the  intention  of  causing 
temporal  harm  without  reference  to  the  lawful  gain  of 
the  combining  parties  or  the  lawful  enjoyment  of  their 
own  rights  (a). 

Conspiracy  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both ;  in  the  case  of.  conspiracy  to 
murder  by  penal  servitude  to  the  extent  of  ten  years  (b). 
This  crime  falls  under  the  provision  of  the  Vexatious 
Indictments  Act  (c). 

It  should  be  noticed  that  the  acts  and  statements  of 
any  of  the  conspirators  in  furtherance  of  the  common 
design  may  be  given  in  evidence  against  the  others, 
although  they  were  not  present  at  the  time  when  such 
acts  were  done  or  words  spoken.  But  before  this  can  be 
done  evidence  of  the  existence  of  the  conspiracy  must 
first  be  given  (d). 

If  the  purpose  of  the  conspiracy  is  a  felonious  one  and 
actually  carHed  out,  the  conspiracy  is  merged  in  the 
felony  ;  so  that  afber  a  conviction  for  the  felony  the 
defendant  cannot  be  tried  for  the  conspiracy.  But  if 
the  defendant  is  indicted  for  the  conspiracy,  he  is  not 
entitled  to  an  acquittal  because  the  facts  show  a  felony. 
Under  such  circumstances,  however,  he  cannot  be  sub- 
sequently tried  for  the  felony  unless  the  court  has 
discharged  the  jury  from  giving  a  verdict  on  the  mis- 
demeanor (<?). 


{a)  Per  Bowen,  L.J.     2}ie  Moyvl  Steanuhip  T'o.,  IM.  v.  McGregor  and 
others,  L.  R.  23  Q.  B.  D.  59S;  58  L.  J.  (Q.  B.  D.)  465 ;  v.  also  AUtny. 


Flood,  L.  R.  [i8q8],  App.  Gas.  i. 
(h)  V.  supra,  p.  116. 
{d)  Taylor  on  Evidence,  p.  590. 


ic)  V.  p.  350. 

(<?)  14  &  15  Vict.  c.  100,8.  12. 
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CHAPTER  VIII. 

OFFENCES   AGAINST    PUBLIC    MORALS,   HEALTH,    AND 

GOOD    ORDER. 

Under  this  head  will  be   noticed    a   somewhat    miscel-  Morality  and 

1  1  p      ay  \  *  1^  -ji-ixiva.  the  criminal 

laneous  class  of  onences  which  are  considered  to  anectiaw. 
the  public  rather  than  the  individual ;  though  some  of  them 
at  first  sight  appear  rather  to  concern  particular  persons, 
eg,,  bigamy.  Throughout  the  whole  of  the  modern 
criminal  law  there  can  be  traced  an  unwillingness  to 
resort  to  anything  characteristic  of  paternal  government. 
As  a  rule,  mere  immorality  is  not  punished  until  it 
invades  the  rights  of  others  than  those  who  participate 
in  it,  whether  by  public  evil  example  or  otherwise. 
Thus,  a  mere  falsehood  is  not  punishable ;  but  if  it 
involves  a  fraud  on  another,  then  the  law  will 
punish  it. 

BIGAMY. 

The  offence  consists  in  marrying  a  second  time  while  Bigaiuy. 
the    defendant   has    a    former    husband    or    wife    still 
living  (a). 

Not  only  is  the    second   marriage    void,   but    it    also 
oonstitates  a  felony;  and  this  whether  the  second  mar- 
riage took  place   in  the  United  Kingdom  or   elsewhere. 
There    are   certain    cases    which    are    excepted    by    the  where  the 
statute    which    declares   the    second    marriage  generally  rl^^^ig™"" 
felonious :  felonious. 

i.  A  second  marriage  contracted  elsewhere  than  in 
England  or  Ireland  by  any  other  than  one  of  Her 
Majesty's  subjects  (6). 


(a)  24  &  25  Vict.  c.  icx),  p.  57.  (h)  Ibid. 
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ii.  A  second  marriage  by  one  whose  husband  or  wife 
has  been  continnally  ahsent  from  such  person  for  the  last 
seven  years,  and  has  not  been  known  by  such  person  to 
be  living  within  that  time  (a).  Where  absence  for  seven 
years  is  proved  it  is  for  the  prosecution  to  show  that  the 
prisoner  knew  that  his  wife  was  alive,  and  failing  proof 
of  such  knowledge  he  is  entitled  to  be  acquitted  (b). 

iii.  A  second  marriage  by  one  who,  at  the  time  of  such 
second  marriage,  was  divorced  from  the  bond  of  the  first 
marriage. 

iv.  A  second  marriage  by  a  person  whose  former 
marriage  has  been  declared  void  by  the  sentence  of  any 
court  of  competent  jurisdiction,  as,  for  instance,  in  a  suit 
for  nullity  of  marriage  (c). 

In  none  of  these  cases  is  the  second  marriage  a  felony ; 
bat  in  the  second  case  it  is  a  mere  nullity. 

It  is  no  defence  to  the  charge  of  bigamy  that  the 
subsequent  marriage  would  in  any  case  have  been  void, 
as  for  consanguinity  or  the  like  (d).  But  if  the  first 
marriage  is  void,  the  second  will  not  be  bigamous  (e). 
There  was  at  one  time  much  conflict  of  judicial  opinion 
as  to  whether  a  lona  fide  belief  by  a  prisoner  at  the  time 
of  the  second  marriage  that  her  husband  was  then  dead, 
such  belief  being  based  on  reasonable  grounds,  was  a 
sufficient  defence  although  the  period  of  seven  years 
mentioned  in  the  statute  had  not  expired.  In  con- 
sequence of  this  conflict  of  opinion,  Mr.  Justice  Stephen, 
who  tried  a  prisoner  on  this  chaise,  stated  a  case  for 
the  opinion  of  the  Court  for  Crown  Cases  Reserved,  after 
directing  the  jury  that  a  belief  in  good  faith  and  on 
reasonable  grounds  by  the  prisoner  that  her  husband  was 
dead  was  no  defence.  In  this  case  the  husband  had  not 
been  heard  of  for  five  years  preceding  the  second  mar- 

(tt)  24  &  25  Vict.  c.  100,  8,  57. 

(6)  R.  V.  Cargerwen,  L.  R.  i  C.  C.  R.  i  ;  35  L.  J.  (M.C.)  58. 

(c)  24  &  25  Vict.  c.  100,  8.  57. 

{d)  R.  V.  AlUn,  L.  R.  i  C.  C.  R.  367  ;  41  L.  J.  (M.C.)  loi  ;  Warb.  L.  C.  74. 

(e)  I  Hale,  P.  C.  693. 
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riage,  but  reappeared  shortly  after  it.  The  jury  con- 
victed the  prisoner,  stating,  however,  that  they  thought 
that  she  in  good  faith  and  on  reasonable  grounds  believed 
her  husband  to  be  dead  at  the  time  of  the  second  mar- 
riage. The  court  was  divided  in  opinion,  but  the  majority 
of  the  judges  decided,  and  it  must  now  be  taken  as 
settled  law,  that  if  in  such  a  case  the  jury  are  satisfied  of 
the  prisoner's  bona  fides,  and  that  she  had  reasonable 
grounds  to  believe^tnat  ner  husDand  was  dead,  she  is 
entitled  to  an  acquittal  (a). 

The  first  (i.e,,  the  real)  wife  or  husband  is  not  a  com- 
petent witness  for  the  prosecution;  but  of  course  the 
(so-called)  second  wife  or  husband  is. 

This  felony  is  punishable  by  penal  servitude  to  the  Puniahment, 
extent  of  seven  years  (6).  The  man  (or  woman)  who 
goes  through  the  form  of  marriage  with  the  bigamist, 
knowing  her  to  be  such,  does  not  altogether  escape.  y^ 
He  may  be  indicted  as  principal  in  the  second  degree, 
having  been  present  aiding  and  assisting  the  woman  in 
committing  the  felony. 

There  are  certain  other  offences  connected  with  mar- 
riage. For  instance,  persons  solemnising  marriage, 
except  in  the  manner  required  by  law,  are  guilty  of 
felony  (c).  Making  false  declarations,  signing  false 
notices  or  certificates  of  marriage,  &c.,  are  offences 
attended  by  the  penalties  of  perjury  (cf). 

INDECENT   CONDUCT. 

To  this  head  may  be  referred  the  public  and  indecent  indeoent  oon- 
exposure  of  the  person,  which  is  a  nuisance  at  common  crimiMkL*" 
law.     An  intention  to  outrage  decency  or  to  annoy  need 
not  be  shown.      For  instance  bathing  in  a  state  of  nudity 

(a)  R.  V.  ToUon,  L.  R.  23  Q.  B.  D.  168 ;  58  L.  J.   (M.C.)  97 ;  Warb. 
L.  C.  70. 

(6)  24  &  25  Vict  c.  100,  8.  57. 

(c)  4  Geo.  4,  c.  76,  8.  21  ;  6  &  7  Will.  4,  c.  85,  s.  39. 

{d)  6  &  7  Will.  4,  c.  85,  8.  38.     As  to  forging  Marriage  Licences  v.  For-* 
geiy.     As  to  AHnction,  v.  p.  172. 
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near  inhabited  honses  is  an  indictable  offence  (a).  So  also 
is  the  exposing  for  public  sale  or  view,  any  obscene  book, 
print,  picture,  or  other  indecent  exhibition.  Both  of 
these  offences  are  misdemeanors,  and  punishable  by  fine 
or  imprisonment  with  hard  labour,  or  both  (6).  Power 
is  given  to  magistrates,  under  certain  circumstances,  to 
authorise  the  searching  of  houses  and  other  places  in 
which  obscene  books,  &c.,  are  suspected  to  be  sold  or 
otherwise  published  for  gain,  and  to  authorise  their 
seizure  and  destruction  (c). 

The  public  exhibition  of  indecent  pictures  or  writings 
and  the  delivery  of  handbills  containing  similar  obscene 
matter,  are  also  punishable  by  fine  and  imprisonment 
under  the  Act  52  &  53  Vict.  c.  18,  and  advertisements 
relating  to  diseases  arising  from  sexual  intercourse  are 
declared  to  be  indecent  within  the  meaning  of  the  Act. 

It  is  a  misdemeanor  punishable  on  conviction  on  in- 
dictment with  twelve  months*  imprisonment  with  hard 
labour,  or  upon  summary  conviction  by  a  fine  of  ;£^io,  to 
send  in  a  postal  packet  any  indecent  print,  book,  or 
article,  or  to  send  any  postal  packet  having  on  its  cover 
any  words  or  marks  of  an  obscene  or  grossly  offensive 
character  (d). 

GAMING   AND   GAMING    HOUSES. 

The  law  does  not  deem  it  within  its  province  to 
punish  such  practices  as  gaming,  unless  either  some 
fraud  is  resorted  to,  or  regular  institutions  are  established 
for  the  purpose^  or  play  is  carried  on  in  a  public  place 
so  as  to  amount  to  a  public  nuisance. 

Gaming.  As  to  Gaming. — If  any  person  by  firaud  or  nnlawfal 

device,  or  ill  practice,  in  playing,  betting,  or  wagering, 
win  any  sum  of  money  or  valuable  thing,  he  is  deemed 


( 


(o)  It  V.  Crunden,  2  Carap.  89 ;  Warb.  L.  C.  119. 
(6)  14  &  15  Vict.  c.  100,  B.  29. 

(c)  20  &  21  Vict  c.  83.     As  to  Indecent  Assaults,  v.  p.  170.     Disorderly 
Houses,  &c.,  ▼.  p.  129.     Acts  of  Indecency  with  a  male  person,  v.  p.  170, 

(d)  47  &  48  Vict.  c.  y6,  s.  4. 
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guilty    of    obtaining    money    by    false    pretences,    and 
pnnished  accordingly  (a). 

Playing  or  betting  by  way  of  wagering  or  gaming  in 
any  street,  road,  highway,  or  other  open  and  public  place, 
to  which  the  public  have  access,  with  any  table  or  instru- 
ment of  gaming,  or  any  card,  token,  or  other  article  used 
as  an  instrument  of  wagering  at  any  game  of  chance, 
eabjects  the  player  to  the  punishments  of  5  Geo.  4, 
c  83  (b)y  as  a  rogue  and  vagabond ;  or  else,  at  the  dis- 
cretion of  the  magistrate,  to  a  penalty  not  exceeding  405. 
for  the  first  offence,  and  j^$  for  any  subsequent  offence  (c). 
A  railway  carriage  in  transit  where  gaming  is  carried  on 
is  a  "public  place"  or  an  *' open  place  to  which  the 
pablic  are  permitted  to  have  access  "  (d). 

The  subject  of  Lotteries  will  be  considered  under  the 
head  '*  Nuisances." 

As  to  Gaviiny  Houses,  — Houses  of  this  description  are  Gaming 
regarded  as  so  detrimental  to  public  morality  and  good   °°*^*' 
order  that    they    are    classed   among    public    nuisances. 
The  keepers  are  guilty  of  a  common  law  misdemeanor, 
and  liable  to  fine  or  imprisonment,  or  both. 

The  chief  steps  taken  by  the  legislature  to  suppress  Legislation  as 
the  evils  of  gamjng  houses  are  the  following.  An  early  i^SS!*^^ 
statute  prohibited  the  keeping  of  any  common  house  for 
dice,  cards,  or  other  unlawful  games,  under  a  penalty 
upon  the  keeper  of  forty  shillings  for  every  day,  and  upon 
a  plajer  of  six  shillings  and  eightpence  tor  every  time  of 
playing  (e).  Subsequent  statutes  included  other  games 
ander  heavier  penalties  (/).      By    a  later  statute  ((/)  the 

{a)  8  &  9  Vict.  c.  109,  s.  17.  Inducing  one  to  go  to  a  public-houBO  and 
drink  and  toss  for  wagers,  whereby  such  person  lost  his  watch,  is  an  offence 
within  the  meaning  of  this  section.  li.  v.  0' Connor j  45  L.  T.  N.  S.  512  ; 
15  Cox,  3. 

(6)  V.  p.  134.  (c)  36  &  37  Vict.  c.  38,  8.  3. 

{d)  LangrUh  v.  Archer,  L.  R.  10  Q.  B.  D.  44 ;  52  L.  J.  (M.C.)  47  ;  47 
L.  T.  N.  8.  548 ;  31  W.  R.  183. 

(«)  33  Hen.  8,  c.  9. 

(/)  See  9  Anne,  c.  19 ;  12  Geo.  2,  c.  28  ;  13  Geo.  2,  c.  19 ;  18  Geo.  2, 
c.  34. 

((/)  8  &  9  Vict.  G.  109,  amended  by  17  &  18  Vict.  c.  38. 
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statate  of  Henry  YIII.  is  repealed  so  far  as  it  prohibited 
bowling,  tennis,  or  other  games  of  mere  skill.  Farther 
provision  was  also  made  against  those  who  own  or 
occupy  any  house,  room,  or  place,  who  shall  use  the 
same  for  the  purpose  of  unlawful  gaming.  The  owner 
or  keeper,  and  every  person  assisting  in  conducting  the 
business  of  the  house,  is  liable  to  a  penalty  not  exceeding 
;£^500,  in  addition  to  the  penalty  under  33  Hen.  8 ;  or  to 
imprisonment  not  exceeding  twelve  months  (a). 

A  common  gaming  house  has  been  defined  to  be  a 
house  kept  or  used  for  playing  therein  any  game  of 
chance  or  any  mixed  game  of  chance  or  skill,  in  which 
either  a  bank  is  kept  by  one  of  the  players  or  in 
which  the  chances  are  not  alike  favourable  to  all  the 
players  (6), 

A  club  house  where  mere  games  of  chance  are  played 
nightly  is  a  common  gaming  house,  especially  if  the 
stakes  are  excessive,  and  the  proprietor  of  the  house,  and 
the  committee  of  management,  are  liable  to  the  penalty 
of  j^500 ;  mere  players  are  not,  but  they  may  be  bound 
over  not  to  haunt  gaming  houses,  and  for  playing  dice 
and  certain  games  in  gaming  houses,  fines  may  be  im- 
posed on  the  players  (c). 

Betting  Houses,  or  places^  used  for  betting,  are  declared  to  be 

gaming  houses  within  the  statute.  Persons  receiving 
deposits  on  bets  in  such  houses  incur  a  penalty  of  £$0^ 
or  imprisonment  for  three  months.  Exhibiting  placards, 
or  otherwise  advertising  betting  houses,  and  offering  by 
such  means  to  give  information  with  a  view  to  betting, 
are  punished  by  a  penalty  of  £z^y  or  imprisonment  for 
two  months  (d).  Any  fixed  and  recognised  spot  (such  aa 
a  stool  and  an  umbrella  tent  over  it  on  a  race-course)  may 

(a)  8  &  9  Vict.  c.  109,  s.  4  ;  and  17  &  18  Vict.  c.  38,  a.  4. 
(6)  8  &  9  Vict.  c.  109,  8.  2.    Jenlca  v.  Tiurpiii^  L.  R.  13  Q.  B.  D.  at 
p.  530 ;  53  L.  J.  (M.C.)  161 ;  15  Cox,  648. 

(c)  Jenics  ▼.  Turpin,  supra  ;  as  to  the  liability  of  the  players,  see  33  HeD.  8, 
c.  9,  88.  8,  9  ;  12  Geo.  2,  c.  28,  s.  3  ;  13  Geo.  2,  c.  19,  s.  9. 

(d)  16  &  17  Vict.  c.  119,  as  amended  by  37  Vict.  c.  15. 


houses. 
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be  a  betting  place  within  the  meaning  of  the  Act  (a) ;  but, 
nevertheless,  the  place  must  be  something  in  the  nature 
of  a  betting  house  or  office,  and  this  is  not  the  case  where 
a  bookmaker  merely  stands  on  a  racecourse,  in  an 
enclosure  to  which  the  public  have  as  free  an  access  as 
himself  (&).  The  Act(c)  is  directed  against  the  owner  or 
occapier  of  a  place  used  for  betting,  and  not  against 
persons  resorting  thereto  for  the  purpose  of  betting  (d). 
A  bond  fide  club,  although  it  may  be  intended  that 
betting  should  be  carried  on  in  the  club  house  between 
the  members,  but  not  with  non-members,  is  not  a  house 
Qsed  for  betting  within  the  meaning  of  this  Act  (e). 

The  fact  that  the  entrance  of  a  peace  officer  is  ob- 
stmcted,  or  that  the  place  is  found  provided  with  means 
of  gaming,  is  evidence  that  the  house  is  a  common 
gaming  house.  Heavy  penalties  are  imposed  for  such 
obstruction,  and  also  upon  any  persons  found  in  the 
house  if  they  refuse  their  names  and  addresses,  or  give 
them  falsely  (/). 

Further,  by  the  Licensing  Act  of  1872,  if  any  licensed 
Tictualler  suffers  any  gaming  or  unlawful  game  on  his 
premises,  he  is  liable  to  penalties  not  exceeding  for  the 
first  offence  ji^^io  ;  and  for  the  second  offence,  j;£^20  (g). 

It  has  now  been  made  a  misdemeanor,  punishable  by  Soliciting 
imprisonment  with  hard  labour  for  three  months,  or  ftOT^boirow*^^ 
fine  of  ;fioo,  or  both — (i)  For  the  purpose  of  making  ^o^^^y- 
a  profit  to  send  to  a  person  known  to  be  an  infant  any 
advertisement,  letter,  &c.,  inviting  him  to  bet  or  to  apply 
for  information  as   to  betting,  racing,   &c.,  or  to  borrovj 

(a)  BowM  V.  Fejiunck,  L.  R.  9  C.  P.  339  ;  43  L.  J.  (M.C.)  107  ;  30  L.  T. 
524  ;  22  W.  R.  804. 

(6)  Fowtll  V.  The  Kemptwi  Park  Bacecmtrse  Company,  Limited^  L.  R. 
[1897]  2  Q.  B.  242 ;  66  L.  J.  (Q.  B.)  601  ;  77  L.  T.  2  ;  18  Cox  C.  C.  561. 
See,  however,  B.  ▼.  Humphrey ^  L.  R.  [1898],  i  Q.  B.  875. 

(c)  16&  17  Vict.  c.  119. 

{d)  81WW  V.  Hill,  54  L.  J.  (M.C. )  95  ;  distinguishing  Eastwood  v.  Millar, 
43  L.  J.  (M.C.)  139  ;  I«.  R.  9  Q.  B.  440. 

(e)  Ihwnes  v.  Johnson,  L.  R.  [1895],  2  Q.  B.  203, 

(/)  17  &  18  Vict.  c.  38. 

(Sf)  35  &  36  Vict.  c.  94,  8.  17. 
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money  (a) ;  or  (2)  without  the  sanction  of  any  court,  to 
solicit,  for  the  purpose  of  making  a  profit,  an  infant  to 
make  an  afiSdavit  in  connection  with  any  loan  (&).  If  the 
letter,  &c.,  is  sent  to  an  infant  at  a  university  or  school, 
the  sender  is  to  be  deemed  to  have  known  of  his  infancy 
unless  he  proves  that  he  had  reasonable  grounds  for 
beUeving  the  contrary. 


COMMON   OR  PUBLIC  NUISANCES. 

Nuisance,  the        Another  offeuce  of  wide  and   vaguely  defined  limits  is 

indefiSte.        ^^^  ^  ^®  Considered.     However  wide  its  definition  may 

appear,   it  is  in   practice   confined  to  certain  classes  of 

acts  which  interfere  with  the  normal  state  of  order  and 

comfort. 

Public  and  Commou  nuisauces  are  such  annoyances  as  are  liable 

nuisomjes  ^  afiEect  all  persous  who  come  within  the  range  of  their 
distinguished,  operation.  They  consist  of  acts  either  of  commission  or 
of  omission,  that  is,  causing  something  not  warranted  by 
law  to  be  done  which  annoys  the  community  generally, 
'  or  neglecting  to  do  something  which  a  legal  duty  and  the 
common  good  require.  Public  nuisances  8tre  opposed  to 
private  nuisances,  which  annoy  particular  individuals  only, 
that  is,  to  which  all  persons  are  not  liable  to  be  exposed. 
The  distinction  is  one  based  on  the  extent  of  the  opera- 
tion of  the  evil  and  not  one  relating  to  the  class  of  evil  ; 
inasmuch  as  all  kinds  of  nuisances  which,  when  injurious 
to  private  persons  are  actionable  as  private  nnisanoee, 
when  detrimental  to  the  public  welfare  are  punishable  on 
prosecution  as  public  nuisances.  It  is  for  the  jury  to 
determine  whether  a  sufficiently  large  number  of  persons 
are  or  may  be  afiected  so  as  to  make  the  noisancd 
*'  common  "  or  "  public  "  (c). 

Common  Common  nuisances  are    indictable    as    misdemeanors. 

nuisances  not    mi  ^  j.      •  •         ^  •    •!         ^*        i  i 

actionable  as    They  do  not  give   rise  to  civil  action  by  every  one  who 
such.  j^  subjected  to  the  common  annoyance.     But  if  any  one 


(a)  55  Vict.  c.  4.  Bs.  I,  2. 
{(-.)  It  V.  White,  I  Burr.  333. 


(2>)  Ibid,  8.  4. 
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can  prove  special  damage,  that  is,  that  he  is  affected  in 
Bome  respect  in  a  way  in  which  the  public  generally 
are  not,  he  may  pursue  his  civil  remedy  and  obtain 
damages. 

Another  course  of  proceeding  is  sometimes  available  in  Abatement 
nuisances,  namely,  abatement  or  removal  of  the  nuisance 
by  the  party's  own  act.  In  private  nuisances  this  is 
commonly  allowed  to  be  done  by  the  party  aggrieved ; 
but  in  public  nuisances  the  right  is  more  confined.  They 
may  be  abated  by  boards  of  health  and  other  public 
bodies  specially  authorised  under  various  public  acts  (a) ; 
but  a  private  individual  cannot  resort  to  this  course  unless 
the  nuisance  does  him  a  special  injury,  or  if  the  abate- 
ment involves  a  breach  of  the  peace  ;  and  in  any  case  he 
can  only  interfere  so  far  as  is  necessary  to  exercise  the 
right  ef  passing,  &c.  (b). 

Local  sanitary  authorities  are  empowered  to  require  a 
person  by  whose  act  or  default  a  nuisance  arises  or  con- 
tinues, to  abate  the  same  within  a  specified  time,  and  to 
execute  such  works  as  may  be  necessary  for  that  pur- 
pose (c).  If  this  requirement  is  not  complied  with 
complaint  may  be  made  to  the  justices,  and  an  order 
obtained  to  abate  the  nuisance,  and  imposing  a  penalty  (d). 
If  the  order  is  disobeyed,  further  penalties  are  incurred, 
and  power  is  given  to  the  sanitary  authority  to  abate  the 
nuisance,  and  recover  from  the  offender  any  expense 
occasioned  thereby  (e). 

« 

The  principal  classes  of  public  nuisances  will  be  briefly 
noticed : 

i.  Nuisances  to  highways^  bridges,  and  public  rivers. —  Nuiaanoes  to 
These    annoyances    may    be    either   positive,    by    actual    ^  ^^^^' 
obstruction ;  or  Tiegative^  by  want  of  reparation.     In  the 
latter  case,  only  those  persons  are  liable  whose  duty  it 
is  to  keep  the  roads,  &c.,  in  repair.     The  former  class 
consists  of    a  variety  of    offences,   for  example,   laying 


(a)  V.  38  &  39  Vict.  c.  55.  (6)  Limes  v.  Pethyy  15  Q.  B.  276. 

(<?)  38  &  39  Vict  c.  55,  8.  94.         {d)  Ihid,  s.  96.  («)  Jbid,  s.  98. 
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rubbish  on  the  road,  digging  trenches  in  it,  &c.  (a)  ; 
aasembling  or  attracting  a  crowd  (b) ;  or  diverting  part  of 
a  public  river,  polluting  with  refuse  matter  or  interfering 
with  the  due  cour8e  of  streams,  &c.  (c). 

2S""**  ii.  Carrying  on  offensive  or  dangeroiis  trades  or  manu- 

factures,— ^Manufactures  which  are  injurious  to  the  health, 
or  so  offensive  to  the  senses  as  to-  detract  sensibly  from 
the  enjoyment  of  life  and  property  in  their  neighbour- 
hood, are  nuisances ;  and  it  is  no  defence  that  the  public 
benefit  outweighs  the  public  annoyance  (d).  But  if  a 
noxious  trade  is  already  established  in  a  place  remote 
from  habitations  and  public  roads,  and  persons  come  and 
build  near,  or  a  new  road  is  made,  it  has  been  held  that 
the  trade  may  be  continued  (e).  The  presence  of  other 
nuisances  will  not  justify  any  one  of  them  ;  but  a  person 
cannot  be  indicted  for  setting  up  a  noxious  manufacture 
in  a  neighbourhood  in  which  other  offensive  pursuits  have 
long  been  borne  with,  unless  the  inconvenience  to  the 
public  is  greatly  increased  (/).  No  length  of  time  will 
legitimate  this  or  other  kinds  of  public  nuisances,  but  the 
consideration  of  time  may  sometimes  concur  with  other 
circumstances  to  prevent  the  character  of  nuisance  from 
attaching  (g). 

The  manufacture,  sale,  carrying,  and  importation  of 
gunpowder,  nitro-glycerine,  and  other  explosive  substances 
are  regulated  by  the  Explosives  Act,  1875  (38  &  39 
Vict.  c.  17),  which  contains  stringent  regulations  as  to 
the  carrying  on  of  those  trades. 

If  the  nuisance  has  been  created  by  works  which  have 
been  sanctioned  by  an  Act  of  Parliament,  no  prosecution 
can  be  instituted  with  respect  to  it,  provided  the  works 

(a)  5  &  6  Will.  4,  0.  50.  (6)  H.  V.  CarlUe,  6  C.  &  P.  636. 

(c)  39  &  40  Vict.  c.  75.  (d)  B.  V.  Wardy  5  L.  J.  (K.B.)  221. 

\e)  M,  V.  Cro88^  2  C.  &  F.  483.  But  this  must  not  be  regarded  as  abeo- 
lately  settled  law,  and  certainly  in  some  Ruch  cases  the  Dewonmers  would  have 
a  right  of  civil  action.  See  Hole  v.  Barlow^  4  C.  B.  (N.  S.)  at  p.  336  ;  27 
L.  J.  (C.P.)  208 ;  and  Bliss  v.  EaU,  4  Bing.  N.  C.  183. 

(/)  B.  V.  NeV,  2  C.  &  P.  485  ;  v.  B,  v.  Neville,  Peake,  91. 

{g)   Weld  V.  Honihy,  7  East,  199. 
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have  been  carried  out  in  strict  conformity  with  the  Act, 
and  all  reasonable  precautions  have  been  taken  to  prevent 
injury  (a). 

Nuisances  which  affect  the  public  health  are  dealt  with 
in  the  numerous  statutes  which  treat  of  that  subject,  and 
have  already  been  referred  to. 

iii.  Houses,  &c,,  which  interfere  ivith  imhlic  order  and  Houses,  as 
decertjcy, — ihe  following  places  are  nuisances,  and,  upon 
indictment,  may  be  suppressed,  and  their  owners,  keepers, 
or  ostensible  managers  punished  by  fine  or  imprisonment, 
or  both :  Disorderly  inns  (6)  or  alehouses ;  bawdy 
houses  (c) ;  gaming  and  betting  houses  {d)  ;  unlicensed 
or  improperly  conducted  playhouses,  booths,  stages  for 
dancers,  and  the  like. 

Prosecutions  for  keeping  a  bawdy  house  or  gaming 
house  'fall  within  the  provisions  of  the  Vexatious  Indict- 
ments Act  (e). 

iv.  Lotteries, — All  lotteries  were  declared  by  statute  (/)  Lotteries, 
public  nuisances.  A  lottery  is  a  distribution  of  prizes  by 
lot  or  chance,  e.^.,  selling  packets  containing  half  a  pound 
of  tea  and  a  coupon  for  something  of  uncertain  value 
constitutes  a  lottery  (jg).  But  if  the  competition  for 
prizes  ifi  decided  by  skill  or  judgment,  although  the  skill 
required  may  be  small,  such  a  competition  does  not  amount 
to  a  lottery  (A).  State  lotteries  were,  however,  authorised 
by  successive  Acts  of  Parliament  until  1824,  when  they 
were  discontinued,  the  State  being  thus  enabled  without 
inconsistency  to  enforce  the  already  existing  law  against 
other  lotteries.  ^ 

(a)  jR.  V.  FeaMCj  4  B.  &  Ad.  30 ;  Hammersmith^  <Cc,  Bailway  Co.  v. 
jBran<?,  L.  B.  4  H.  L.  171. 

(6)  If  a  traveller  is  refused  entertainment  without  sufficient  cause,  the 
inn  is  liable  to  be  treated  as  a  disorderly  inn. 

(c)  25  Geo.  2,  c.  36,  B.  8  ;  3  Geo.  4,  c.  114  ;  48  &  49  Vict.  c.  69,.  s.  13. 

{d)  V.  pp.  123,  124.  (e)  V.  p.  350. 

(/)  10  &  II  Wm.  3,  c.  17.     See  also  42  Geo.  3,  c.  119,  s.  2. 

(a)  Taylm-  v.  Smetten,  L.  R  ii  Q.  B.  D.  207  ;  52  L.  J.  (M.C.)  100. 

(«)  Barclay  v.  Pearson,  L.  E.  [1893].  2  Ch.  154  ;  Stoddart  v.  Sagar, 
L.  R.  [1895I  2  Q.  B.  474;  64  L.  J.  (M.C.)  234  ;  73  L.  T.  215  ;  44  W.  l\. 
287. 
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MisoeiianeotiB  v.  A  vast  number  of  other  acts,  &c.,  have  been  declared 
public  nuisancefi ;  for  example,  exposing  m  a  public 
thoroughfare  persona  afflicted  with  infectious  diseases; 
allowing  mischievous  dogs  to  go  abroad  unmuzzled,  the 
owner  being  aware  of  their  nature  ;  keeping  fierce  animals 
in  places  open  to  the  public ;  keeping  hogs  near  a  public 
street ;  keeping  a  corpse  unburied  if  the  defendant  has 
the  means  of  providing  burial  (a)  ;  or  disposing  of  it  by 
burning  or  otherwise  so  as  to  cause  a  public  nuisance  (h); 
or  with  a  view  to  prevent  an  inquest  being  held  upon  it  (c) ; 
removing,  without  lawful  authority  and  from  whatever 
motive,  a  corpse  from  a  grave  (d)  ;  making  great  noises  in 
the  street  at  night ;  eavesdropping,  that  is  ''  listeniDg 
under  walls  or  windows,  or  the  eaves  of  a  house,  to 
hearken  after  discourse,  and  thereby  to  irame  slanderous 
and  mischievous  tales ; "  common  scolds ;  and  in  general 
anything  which  is  an  appreciable  grievance  to  the  public 
at  large. 

Who  is  liable.  There  are  two  cases  at  least  where  there  might  be  a 
doubt  as  to  the  person  who  is  criminally  responsible  for 
a  nuisance.  A  landlord  is  liable  if  he  erects  a  building 
which  is  a  nuisance,  or  the  occupation  of  which  is  likely 
to  produce  a  nuisance.  A  master  or  employer  is  liable 
for  a  nuisance  caused  by  the  acts  of  his  servants  if  done 
in  the  course  of  their  employment,  even  though  those 
acts  are  done  without  his  knowledge  and  contrary  to  his 
geiieral  orders  (e). 

ADULTERATION  AND  UNWHOLESOME  PROVISIONS. 

Obviously  there  is  no  undue  interference  on  the  part 
of  the  State  when  it  characterises  as  a  crime  the  adul- 
terating food  or  dealing  in  unwholesome  provisions,  and 

(a)  li.  V.  Vann^  2  Den.  C.  C.  325. 

(6)  It.  V.  Price^  L.  R.  12  Q.  B.  D.  247. 

\c)  R.  V.  Stepheiison,  L.  R.  13  Q.  B.  D.  331 ;  53  L.  J.  (M.C.)  176  ;  53 
L.  T.  267  ;  33  W.  R.  244  ;  Warb.  L.  C.  118. 

{d)  a,  V.  Sharpe,  26  L.  J.  vM.C.)  47  ;  D.  &  B.  160. 

(c)  B,  V.  JStephens,  L.  R.  i  Q.  B.  702  ;  35  L,  J.  (Q.B.)  251  ;  14  L.  T. 
593  ;  14  W.  R.  859  ;  Warb.  L.  C.  35. 
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the  exposing  for  sale  of  meat  unfit  for  food  has  always 
been  indictable  at  common  law  as  a  nuisance. 

The  modem  law  as  to  adulteration  is  contained  chiefly  Adniteimtion, 
in  the  Sale  of  Food  and  Drugs  Act,  1875  (a).  Mixing,**^ 
or  ordering,  or  permitting  other  persons  to  mix,  colour, 
&c.,  any  article  of  food  with  any  material  injurious  to 
health,  with  intent  that  the  same  may  be  sold  in  that 
state,  is  punishable  for  the  first  offence  by  a  penalty  of 
;^50 ;  the  second  offence  is  a  misdemeanor,  punishable  by 
imprisonment  not  exceeding  six  months  (J).  The  same 
ooBsequences  attend  the  adulteration  of  drugs,  so  as  to 
affect  injuriously  the  quality  or  potency  of  such  drugs  (c). 
In  either  case  the  person  is  excused  if  he  can  prove 
absence  of  knowledge  of  the  adulteration,  and  that  he 
could  not  with  reasonable  diligence  have  obtained  that 
knowledge.  He  is  also  to  be  discharged  if  he  can  prove 
that  he  bought  the  article  in  the  same  state  as  he  sold  it, 
with  a  warranty  (d).  Other  punishments  are  prescribed 
for  giving  false  warranties,  false  labels,  forging  certifi- 
cates, or  warranties,  &c.  (e). 

There  are  other  minor  offences  in  connection  with  the 
sale  of  food,  &c.,  viz.,  selling  to  the  prejudice  of  the 
purchaser  any  article  of  food,  or  any  drug,  which  is  not 
of  the  nature,  substance,  or  quality  of  the  article  demanded 
by  such  purchaser  (/)  ;  abstracting  from  an  article  of 
food  so  as  to  affect  injuriously  its  quality,  substance,  or 
nature,  with  the  intent  that  the  same  may  be  sold  in  its 
altered  state  without  notice  thereof  (^),  the  penalty  in 
each  case  being  ;£^20. 

In  a  prosecution  under  this  enactment  for  selling  any 
article  of  food,  or  any  drug,  which  is  not  of  the  nature, 
substance,  or  quality  demanded  by  the  purchaser,  it  is 
not  necessary  to  prove   guilty  knowledge  on  the  part  of 

(c)  38  &  39  Vict.  c.  63,  which  applies  equally  to  the  case  of  a  purchase 
by  a  private  individual  under  section  12  and  by  the  public  officer  mentioned 
in  section  13  of  the  Act.  Parsons  v.  The  Birmingham  Dairy  Company, 
L  R.  9  Q.  B.  D.  172  ;  51  L.  J.  (M.C.)  in  ;  30  W.  R.  748. 

(6)  38  &  39  Vict.  c.  62*  8.  3.  (c)  2hid.  s.  4. 

{d)  Ibid.  8.  25.  (c)  Ibid,  s.  27.         (/)  Ibid.  s.  6.        {g)  Ibid.  a.  9. 
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Powers  of 
inspectors. 


Seeds. 


Beer. 


Butter. 


the  seller  (a).  But  the  absence  of  such  a  guilty  know- 
ledge would  be  a  defence  to  a  charge  of  adulteration 
under  the  third  or  fourth  sections  of  the  Act,  and  also  to 
a  charge  of  giving  a  false  warranty  under  the  twenty- 
seventh  section  (J). 

Medical  officers  and  inspectors  of  nuisances  are 
empowered  by  the  Public  Health  Act,  1875,  to  inspect 
and  examine  any  animal,  meat,  fish,  vegetables,  com, 
bread,  milk,  &c.,  sold  or  exposed  for  sale,  or  in  course  of 
preparation  for  sale,  and  intended  for  the  food  of  man, 
and,  if  they  consider  the  same  diseased,  unsound,  or 
unfit  for  food,  to  seize  and  carry  it  away  so  as  to  be 
dealt  with  by  a  justice,  who  may  prder  it  to  be  destroyed, 
and  may  also  punish  the  person  to  whom  it  belongs  or 
on  whose  premises  it  was  found  by  a  penalty  of  ;£^20 
for  every  animal,  &c.,  so  condemned,  or  by  imprison- 
ment (without  fine)  for  a  term  not  exceeding  three 
months  (c). 

The  adulteration  and  killing  of  seeds  is  punishable  by 

a  fine  oi  £s    ^^^  ^^^   ^^^^   ^^^  £S^  ^^i^  ^  subsequent 
offence  (d). 

The  adulteration  of  beer  is  forbidden  under  a  penalty 
of  £so  (c). 

There  are  also  special  statutory  provisions  as  to 
butter,  and  the  sale  of  margarine  (i.e.,  any  substance 
prepared  in  imitation  of  butter)  is  only  allowed  pro- 
vided the  conditions  imposed  by  the  Margarine  Act  (/) 
are  complied  with.  These  conditions  require,  amongst 
other  things,  that  all  cases  and  packages  containing 
margarine  should  be  conspicuously  marked  with  that 
word.     The  penalties  for  infringing  this  Act  are  ;^20 


(a)  Betts  V.  AtviHtiad,  L.  H.  20  Q.  15.  D.  771  ;  57  L.  J.  (AI.C.)  100  ;  58 
L.  T.  N.  S.  811;  36W.  R.  720. 

{h)  Uerhi/shire  v.  HouUstoUj.iS  Cox  C.  C.  609. 

{cj  38  &  39  Vict.  c.  55,  8s.  116-119  ;  S3  &  54  ^''<^*'  ^-  S9j  «•  28. 


(d)  32  &  33  Vict.  0.  112. 
(c)  48  &  49  Vict.  c.  51,  fi.  8. 


(/)  50&51  Vict.  c.  29. 
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for  the  first  offence,  ;£^50  for  the  second,  and  ;^ioo  for 
snbsequent  offences. 


FACTORIES,    WORKSHOPS,    AND  MINES. 

By  the  Factory  and  Workshop  Act,  1878(a),  many  Factories,  &c. 
regulations  are  made  as  to  the  sanitary  arrangements  of 
such  buildings,  the  safety  of  machinery^  &c.,  used 
therein,  the  periods  of  employment  of  children  and 
women,  the  education  of  chUdren,  accidents  and  many 
other  matters  as  to  which  the  reader  is  referred  to  the 
statute.  Pecuniary  penalties  (and  in  some  cases  im- 
prisonment) are  imposed  for  breaches  of  these  regula- 
tions. There  are  also  statutes  containing  similar  pro- 
visions with  regard  to  mines  (&). 


WANTON    AND    FURIOUS    DRIVING. 

Any  one  having  the  charge  of  any  carriage  or  vehicle,  Furious 
who,  by  wanton  or  furious  driving  or  racing,  or  by  wilful  ^"^"^K* 
misconduct,  or  by  wilful  neglect,  causes  any  bodily  harm 
to  another,   is   guilty  of   a  misdemeanor,   and  is   liable 
to  imprisonment  not    exceeding  two  years,   or  fine,  or 
both  (c). 

VAGRANCY. 

There  are  always  in  this  country  a  great  number  of  Vagrancy. 
persons  who,  without  making  any  attempt  to  earn  a 
livelihood,  make  it  their  habit  and  mode  of  life  to 
wauder  about  begging  and  otherwise  misconducting 
themselves.  The  law  punishes  such  as  vagrants  (d), 
taking  care  that  mere  misfortune  or  poverty  does  not 
place  an  innocent  person  in  this  class.  The  chief  statute 
on  the   subject  is  5   Geo.  4,  c.  83,  amended  by  i   &  2 

(a)  41  Vict.  c.  16  ;  v.  also  54  &  55  Vict.  c.  75,  and  58  &  59  Vict.  c.  37. 

(b)  As  to  coal  mines,  50  &  51  Vict  c.  58 ;  59  &  60  Vict.  c.  43.  As  to 
metaliiferoas  mines,  35  &  36  Vict.  c.  77.  As  to  the  employment  of  young 
persons  under  eighteen  in  shops  or  warehouses,  55  &  56  Vict.  c.  62. 

(c)  24  &  25  "^ct.  c.  icwi  s.  35. 

(d)  Pointon  v.  ITdl  53  L.  J.  (M.C.)  62  ;  15  Cox,  461. 
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Idle  and  dis- 
orderly 
persons. 


Bogfoesand 
vagabonds. 


Vict.  c.  38  ;  other  acts  render  liable  to  the  punishments 
of  these  statutes  those  who  evidence  their  culpability  by 
certain  kinds  of  conduct. 

Persons  of  this  character  are  divided  into  three 
classes: — i.  Idle  and  disorderly  persons;  2.  Rogues 
and  vagabonds ;   3.  Incorrigible  rogues. 

1 .  Idle  and  Disorderly  Persons, — This  class  consists  of 
such  characters  as  the  following : — (a)  Persons  becoming 
chargeable  to  the  parish  though  able  to  work  ;  (b)  Those 
returning  to  and  becoming  chargeable  on  a  parish  from 
which  they  have  been  legally  removed  by  justices ; 
(c)  Hawkers  and  pedlars  wandering  about  and  trading 
without  licence ;  (d)  Prostitutes  behaving  in  public 
places  in  a  riotous  or  indecent  manner ;  (e)  Beggars 
asking  alms  or  causing  or  encouraging  any  children  to  do 
so  (a) ;  (f)  Insubordinate  or  disobedient  paupers  (6). 

The  punishment,  on  conviction  before  a  magistrate  for 
the  first  offence,  is  imprisonment  for  a  period  not  exceeding 
one  month  (c). 

2.  Bogues  and  Vagabonds. — Under  this  designation 
fall  (a)  those  who  commit  any  of  the  above  offences  a 
second  time.  Also  the  following:  (b)  Persons  pre- 
tending to  tell  fortunes,  &c. ;  (c)  Wandering  about, 
lodging  in  a  barn,  in  the  open  air,  &c.,  not  having  any 
visible  means  of  subsistence,  and  not  giving  a  good 
account  of  themselves;  (d)  Publicly  exposing  to  view 
obscene  prints,  &c. ;  (d)  Publicly  exposing  their  persons ; 
(f)  Exposing  wounds  or  deformities  in  order  to  obtain 
alms ;  (g)  Collecting  alms  or  contributions  of  any  kind 
under  false  pretences ;  (h)  Bunning  away  and  leaving 
wife  or  children  chargeable  to  the  parish  ;  (i)  Gaming  or 
betting  in  public  {d) ;  (k)  Having  in  possession  one  or 
more  of  certain  instruments  with   intent    to   commit  a 


(a)  5  Geo.  4,  c.  83,  8.  ^.     But  begging  for  a  special  occasion  is  not  within 
this  Act,  Pointon  v.  Hill,  53  L.  J.  (M.C.)  62  ;  15  Cox,  461. 
(^)  34  &  35  Vict.  c.  108,  (i.  7.  (r)  5  Geo.  4,  c.  83,  s.  3. 

{d)  36  &  37  Vict.  c.  38,  V.  p.  123. 
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felonious  act;  (1)  Being  found  in  a  dwelling-house,  &c., 
for  an  unlawful  purpose ;  (m)  Suspected  or  repated  thieves 
frequenting  or  loitering  about  public  places  with  intent 
to  commit  a  felony  (a) ;  (n)  Making  violent  resistance 
when  apprehended  by  a  peace  officer  as  an  idle  and 
disorderly  person,  provided  he  be  convicted  as  such ; 
(o)  Acting  contrary  to  directions  of  certificates  given  to 
persons  discharged  from  prison  under  5  Geo.  4,  c.  83, 
s-  1 5  (6) ;  (p)  And  by  a  recent  statute  (c)  every  male 
person  who  knowingly  lives  wholly  or  in  part  on  the 
earnings  of  prostitution  or  who  in  a  public  place  per- 
sistently solicits  or  importunes  for  immoral  purposes  is  to 
be  deemed  and  dealt  with  as  a  rogue  and  vagabond. 

The  punishment  which  may  be  awarded  by  the 
magistrate  is  imprisonment  not  exceeding  three  months. 
In  this  case,  and  that  of  imprisonment  as  an  idle  and 
disorderly  person,  there  is  an  appeal  to  quarter  ses- 
Bions(d). 

3.  Incorrigible  JRogices. — To  be  dealt  with  as  such  are  inoorrigibi© 
(a)  Those  who  are  convicted  a  second  time  of  an  act  which  "^^•^* 
makes  the  doer  a  rogue  and  vagabond ;  (b)  Escaping 
out  of  a  place  of  confinement  before  the  expiration  of 
the  time  for  which  they  were  committed  under  this 
Act;  (c)  Making  violent  resistance  when  apprehended 
by  a  peace  officer  as  a  rogue  and  vagabond,  if  sub- 
sequently convicted  of  the  offence  for  which  they  were 
apprehended  (e). 

The  magistrate  may  commit  a  person  convicted  as  an 
incorrigible  rogue  to  hard  labour  in  the  House  of  Cor- 
rection until  the  next  quarter  sessions.  By  that  court 
he  may  be  imprisoned  for  a  period  not  exceeding  one 
year(/). 

(o)  5  Geo.  4,  c.  83,  8.  4 ;  33  &  34  Viot.  c.  112,  s.  15  ;  54  &  55  Vict, 
c  69,  8.  7.  {I)  5  Geo.  4,  c.  83,  8.  4. 

(c)  61  &  62  Vict.  c.  39.  (d)  5  Geo.  4,  c.  83,  ss.  4,  14. 

(e)  5  Geo.  4,  c.  83,  s.  5. 

(/)  Ibid.  8.  10.  Though  drunkenness  in  not  an  indictable  offence,  but 
only  ponishable  on  summaiy  conviction,  the  subject  may  have  a  passing 
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SENDING    UNSEAWORTHY    SHIPS   TO    SEA. 

Sending nnsea-      Every  person  who  Bends  or  attempts  to  send,  or  is  a 

Tol&J^  ^^^    party  to  sending  or  attempting  to  send,  a  British  ship 

to  sea  in  such  an  unseaworthy  state  that  the  life  of  any 

person  is  likely  to  be  thereby  endangered,  is  gnilty  of  a 

misdemeanor  (a). 

The  master  of  a  British  ship  knowingly  taking  her  to 
sea  in  such  an  unseaworthy  state  is  also  guilty. 

Defence.  But  the  accused  will  not  be  deemed  guilty  if  he  proves 

in  the  former  cases  that  he  has  used  all  reasonable  means 
to  ensure  the  ship  being  sent  to  sea  in  a  seaworthy  state, 
or  that  her  going  to  sea  in  such  unseaworthy  state  was, 
under  the  circumstances,  reasonable  and  justifiable  ;  in 
the  case  of  the  master,  if  he  proves  the  latter  of  these 
points. 

The  consent  of  the  Board  of  Trade  is  necessary  before 
the  institution  of  any  prosecution  for  this  offence  (&). 


NEGLECT    OF    DUTY   BY   MASTERS,    ETC.,    OF   SHIPS. 

Neglect  to  con-  Owners  and  masters  of  ships  are  bound  to  conform 
regulations  as  ^ith  the  regulations  as  to  lights  and  sailing  rules  pre- 
to  lights,  &c.    gcribed  by  the  Merchant  Shipping  Act  Amendment  Act, 

1894,  and  in  case  of  wilful  default  the  person  offending 

is  gailty  of  a  misdemeanor  (c). 

notice  here.  Persons  found  drank  in  any  street  or  public  thoroughfare, 
building,  or  other  place,  or  on  any  licensed  premises,  are  liable  to  a  penalty 
of  108.  for  the  first  offence  ;  208.  and  40^.  for  the  second  and  third  within 
the  twelve  months.  If,  whilst  drunk,  a  person  is  guilty  of  riotous  or  dis- 
orderly behaviour,  or  is  in  charge  of  any  carriage,  hoi*se,  cattle,  or  steam- 
engine,  or  is  in  possession  of  any  loaded  fire-arms,  the  penalty  is  4O8.,  or 
imprisonment  for  a  month  (35  &  36  Vict.  c.  94,8.  12).  The  same  Act  con- 
tains penalties  upon  publicans  for  permitting  drunken  conduct ;  v.  also 
10  &  1 1  Vict.  c.  89.  As  to  the  detention  in  an  inebriate  reformatory  of 
criminal  habitual  drunkards,  v.  p.  461. 

{a)  57  &  58  Vict.  c.  60,  8.  457. 

(6)  The  same  Act  provides  heavy  pecuniary  penalties  for  overloading  sea- 
going  ships. 

W  57  «  58  Vict.  c.  60,  s.  419. 
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It  is    also  a  misdemeanor  for  the  master  or  person  in  Neglect  to 
charge   of  a  vessel  to  fail,  without  reasonable  canse,  to  Sf**coiiision. 
stand    by  another  vessel  with  which  his  own  has  come 
into  collision,  or  to  render  all  necessary  assistance  to  the 
passengers  and  crew,  or  to  give  to  the  master  of  the 
other  vessel  the  name  of  his  own  vessel  (ct), 

(«)  57  ^  58  Vict.  c.  60,  s.  422. 
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CHAPTER  IX. 

OFFENCES   RELATING   TO    GAME. 

Live  game  not  We  proceed  to  treat  of  poaching  and  the  attendant 
property.  offences.  We  shall  find  hereafter  that  animals  ferm 
TiaturcB  (including  game)  in  their  live  state  are  not  the 
property  of  any  one,  and  on  this  account  are  not  the 
subjects  of  larceny.  The  legislature  has,  however,  made 
special  provisions  for  their  protection. 

Night  poach-         Night   poaching  is  treated  as  a   much  more   serious 
'°^'  ofience  than  poaching  by  day. 

The  principal  statute  on  the  subject  is  9  Geo.  4,  c.  69, 
amended  by  7  &  8  Vict.  c.  29  and  25  &  26  Vict.  c.  114. 
The  following  are  the  chief  ofiences : 

Taking,  &c.,  !•  -^-Uy  persou  by  night  (declared  to  commence  one 
game  by  night.  Jjq^j.  after  sunset,  and  to  conclude  at  the  beginning  of 
the  last  hour  before  sunrise)  (a)  unlawfully  taking  or 
destrcnjing  any  game  (hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game^  black  game,  and  bustards),  or 
rabbits,  in  any  land  open  or  enclosed  (&),  or  on  public 
roads,  highways,  gates,  outlets,  or  openings  between  such 
lands  and  roads  (c). 

Entering.  Ac,        ii.  Any  persou  entering  or    heing  by    night    in  such 

taking*!^^^  °^  placcs,  with  any  gun,  net,  engine,  or  other  instrument,  for 

the  purpose  of  taking  or  destroying  game  (d). 

Punishment.  The  punishment  for  the  first  offence  in  each  case  is 
imprisonment  not  exceeding  three  months,  and  at  the 
expiration  of  such  period  to  be  bound  over  to  good  beha- 

(a)  9  (Jeo.  4,  c.  69,  8.  12.  (6)  Ibid.  s.  i. 

(c)  7  &  8  Vict.  c.  29,  8.  I.  {d)  9  Geo.  4,  c.  69,  s.  i. 
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vionr  for  a  year,  or,  in  default  of  sureties,  further  impri- 
sonment not  exceeding  six  months,  or  until  such  sureties 
be  found.  For  the  second,  likewise  summarily  dealt  with, 
each  of  the  above  periods  is  doubled.  The  third  offence 
is  a  misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  seven  years  (a). 

When  any  person  is  found  committing  such  offence,  Apprehension 
it  is  lawful  for  the  owner  or  occupier  of  the  land  (or  in 
the  case  of  a  public  road,  &c.,  of  the  adjoining  land),  or 
for  any  person  having  the  right  of  free  warren  or  free 
chase  therein,  or  for  the  lord  of  the  manor,  or  for  the 
gamekeeper  or  servant  of  such  persons,  or  for  any  one 
assisting  them  to  apprehend  the  poacher.  If  the  latter 
assaults  or  offers  any  violence  with  an  offensive  weapon 
to  such  person,  he  is  punishable  for  the  misdemeanor  with 
penal  servitude  to  the  extent  of  seven  years  (6). 

A  graver  offence  is  dealt  with  in  a  later  section  of  the  Three  or  more 
same  statute.     For  three  or  more  persons,   by  night,  to  ^^ose^of 
unlawfully  enter,  or  be  in  any  land   (or  road,  &c.,  7  &  8  **^»  »*™®- 
Vict.  c.    29),  for  the   purpose  of  taking  or  destroying 
game  or   rabbits,  any  of  the   party    being  armed  with 
firearms  or  other  offensive  weapons,  is  a  misdemeanor  in 
each,    punishable    by  penal  servitude  to  the    extent  of 
fourteen   years  (c).     It   should  be    observed  that  all  of 
the  party  may  be    convicted    of  this  offence  if  any  of 
them    be    armed    to  the    knowledge   of  the    others  (cI). 
Sticks  and  large  stones  are   arms   within  the  meaning 
of  the  Act,    if    the    jury    is    satisfied    that   they    were 
taken  with  the  object   of  being   used  as  such,  and  were 
of  such  a  nature  that  they  might,  if  used,  cause  serious 
injury  (e). 

The  prosecution  for  every  offence  within  this  Act,  if 
punishable  on  summary  conviction,  must  be  commenced 
within  six   months  after  the  offence  ;  if  punishable  by 

(a)  9  Geo.  4,  c.  69,  s.  I. 

(6)  Ihid.  8.  2.  (c)  Ihid,  8.  9. 

(d)  R.  V.  Smith,  R.  &  R.  386  ;  R.  7.  Southern,  R.  &  R.  444. 

(«)  R.  V.  Sutton,  13  Cox,  648  ;  Warb.  L.  C.  213. 
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Search,  for 


Hares  and 
rabbits. 


Deer. 


indictment  or  otherwise   than    by   summary   conviction, 
within  twelve  months  (a). 

Any  person  may  arrest  those  who  are  foand  committing 
the  last-mentioned  offence  (6). 

Power  is  given  to  the  police  to  search  in  public  places 
persons  suspected  on  reasonable  grounds  of  coming  from 
lands  where  they  have  been  unlawfully  in  pursoit  of 
game,  and  their  carts,  and  to  seize  any  game^  gems,  &c., 
which  they  may  have  in  their  possession.  The  persons 
BO  searched  are  to  be  brought  before  two  magistrates 
assembled  in  petty  sessions,  and,  if  they  are  convicted, 
forfeit  the  goods,  and  are  fined  a  sum   not  exceeding 

£S  (c). 

Unlawfully  taking  or  killing  hares  or  rabbits  in  warren 
by  night  is  a  misdemeanor ;  by  day^  an  offence  punishable 
by  a  fine  oi  £$  on  summary  conviction  (d). 

By  the  same  statute,  hunting,  killing,  &c.,  deer  in  an 
unenclosed  part  of  a  forest  is  punishable  on  the  first 
offence  by  penalty  not  exceeding  £$0  ;  on  the  second, 
which  is  a  felony,  by  imprisonment  not  exceeding  two 
years.  The  latter  punishment  applies  to  even  a  first 
offence,  if  committed  in  an  enclosed  part  (e). 

The  law  as  to  day  poaching  is  principally  contained  in 
the  Act  I  &  2  Wm.  IV.  c.  32.  That  Act  provides  dose 
seasons  for  the  various  kinds  of  game.  By  sec.  30 
persons  trespassing  by  day  in  pursuit  of  game  or  rabbits 
are  liable  to  a  fine  of  ;£^2,  or  ;£^5  each  if  five  or  more  go 
together  for  that  purpose. 

Poaching  fish  in  private  waters  is  punishable  under 
24  &  25  Vict.  c.  96,  s.  24,  by  a  fine. 

By  43  &  44  Vict.  c.  35,  and  44  &  45  Vict.  c.  51,  a 
close  time  is  appointed  for  most  kinds  of  wild  birds,  and 

(a)  9  Geo.  4,  c.  69,  s.  4. 

(6)  14  &  15  Vict.  c.  19,  8.  II  ;  i2.  V.  JSaiiderson,  i  F.  &  F.  598. 

(c)  25  &  26  Vict.  c.  1 14,  8.  2. 

(d)  24  &  25  Vict.  c.  96,  8.  17.  (c)  Ibid,  88.  12,  13. 
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the    destraction  of  such  birds  or  their   eggs  during  the 
close  season  is  punishable  by  fine. 

In  connection  with  this  subject  it  may  be  noticed  that,  Spring-guns^ 
although  any  innocent  means  may  be  employed  to  prevent 
game  from  being  taken,  and  land  from  being  trespassed 
on,  it  is  criminal  to  adopt  certain  extreme  measures. 
Setting  a  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  or  inflict  grievous  bodily  harm,  with  intent 
that  the  same,  or  whereby  the  same  may  destroy  or 
inflict  grievons  bodily  harm  upon  a  trespasser  or  other 
person  coming  in  contact  therewith,  is  a  misdemeanor 
punishable  by  penal  servitnde  to  the  extent  of  five  years. 
But  this  does  not  prevent  setting  a  man-trap,  &c.,  to 
protect  a  dwelling-house  from  sunset  to  sunrise  (a). 

(rt)  24  &  25  Vict.  c.  100,  8.  31. 
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PART   II. 

OFFENCES  AGAINST  INDIVIDUALS. 

Offences  which  immediately  aSect  individnals  are  re- 
garded as  crimes,  and  not  merely  as  violations  of  private 
rights,  on  several  grounds.  First,  becanse  they  are  con- 
sidered as  contempts  of  public  justice  and  the  Grown  ; 
secondly,  because  they  almost  always  include  in  them  a 
breach  of  the  public  peace;  thirdly,  because,  by  their 
example  and  evil  tendency,  they  threaten  and  endanger 
the  subversion  of  all  civil  society  (a). 

Offences  against  individuals  may  be  divided  into  two 
classes — those 

Against  their  Persons. 

Against  their  Prcrperty, 


(a)  4  Bl.  176. 
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OFFENCES  AGAINST  INDIVIDUALS— 

THEIR  PERSONS. 


CHAPTER  I. 

HOMICIDE. 

Homicide — the  destroying  of  the  life  of  a  haman  being —  Homicide. 
includes  acts  varying  from  those  which  imply  no  guilt 
at  all  ^  to  those  which  deserve  and  meet  with  the  ex- 
treme punishment  of  the  law.  Three  kinds  of  homicide 
are  usually  distinguished,  each  class  admitting  of  sub- 
division : 

Justifiable:  ExciisMe:  Felonious, 

It  may  be  stated  at  the  outset  that  if  the  mere  fact  of  Presumed  to 

.ii»*-i»  3^ri  ±A  i.be  felonious. 

the  homicide  is  proved,  the  law  presumes  the  malice 
which  is  necessary  to  make  it  amount  to  murder  ;  and, 
therefore,  it  lies  on  the  accused  to  show  that  the  killing 
was  justifiable  or  excusable,  or  that  it  only  amounted  to 
manslaughter  (a). 

Justifiable  Homicide,  that  is,  where  no  guilt,  nor  even  Justifiable 
fault,  attaches  to  the  slayer. — For  one  species  of  homicide 
the  term  *'  justifiable ''  seems  almost  too  weak,  inasmuch 
as  not  only  is  the  deed  justifiable,  but   also  obligatoiy. 
Three  cases  of  justifiable  homicide  are  recognised: — 

i.  Where  the  proper  oflScer  executes  a  criminal    in  Execution  of  a 
strict  conformity   with    his    legal    sentence.      A  person  °""*"* 
other   than   the   proper   officer   (i.e.,   the  sherifi*   or    his 

(a)  M.  V.  Oreenacret  8  C.  &  P.  35. 
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deputy)  who  performs  the  part  of  an  executioner  is 
guilty  of  murder.  The  criminal  must  have  been  found 
guilty  by  a  competent  tribuual;  so  that  it  would  be 
murder  otherwise  to  kill  the  greatest  of  malefactors.  The 
sentence  mast  have  been  legally  given;  that  is,  by  a 
court  or  judge  who  has  authority  to  deal  with  the  crime. 
If  judgment  of  death  is  given  by  a  judge  who  has  not 
authority,  and  the  accused  is  executed,  the  judge  is  guilty 
of  murder.  The  sentence  must  be  strictly  carried  out  by 
the  officer  (i.e.,  the  sentence  as  it  stands  after  the  re- 
mission of  any  part  which  the  sovereign  thinks  fit),  so  that 
if  he  beheads  a  criminal  whose  sentence  is  hanging  or  vice 
versd,  he  is  guilty  of  murder.  Though  the  sovereign  may 
remit  a  part  of  the  sentence,  he  may  not  change  it  (a). 

The  two  following  instances  of  justifiable  homicide  are 
permitted  by  the  law  as  necessary ;  and  the  first,  at  least, 
for  the  advancement  of  public  justice. 

Homicide  by         {{^  Where  an  officer  of  justice,  or  other  person  actiner 

one  resisted  in  i..-,. 

the  execution  in  his  aid,  in  the  legal  exercise  of  a  particular  duty,  kills 
o  B  nty.  ^  person  who  resists  or  prevents  him  from  executing  it. 
Homicide  is  justifiable  on  this  ground  in  the  following 
cases  (h) :  (a)  When  a  peace  officer  or  his  assistant,  in 
the  due  execution  of  his  office^  whether  in  a  civil  or 
criminal  case,  kills  one  who  is  resisting  his  arrest  or 
attempt  to  arrest,  (b)  When  prisoners  in  gaol,  or  going 
to  gaol,  assault  the  gaoler  or  officer,  and  he,  in  his 
defence,  to  prevent  an  escape,  kills  any  of  them, 
(c)  When  an  officer,  or  private  person,  having  legal 
authority  to  arrest,  attempts  to  do  so,  and  the  other  flies, 
and  is  killed  in  the  pursuit  But  here  the  ground  of  the 
arrest  must  be  either  a  felony  or  the  infliction  of  a 
dangerous  wound,  and  it  must  be  shown  that  the  criminal 
could  not  be  arrested  without  killing  him.  (d)  When  an 
officer,  in  endeavouring  to  disperse  the  mob  in  a  riot  or 
rebellious  assembly,  kills  one  or  more  of  ihem,  he  not 
being  able  otherwise  to  suppress  the  riot.     In  this  case 


(a)  ExceDt  iu  the  case  of  treason  ;  as  to  which  v.  p.  44. 

(b)  V.  4  151.  179. 
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the  homicide  is  justifiable  both  at  oommon  law  and  by 
the  Biot  Act  (a). 

In  all  these  cases,  however,  it  mast  be  shown  that  the 
killing  was  apparently  a  necessity. 

But  it  is  not  difficult  to  instance  cases  in  which  the 
officer  would  be  guilty,  (a)  of  murder j  for  example,  if  the 
killing  in  pursuit  as  above  were  in  case  of  one  charged 
with  a  misdemeanor  only,  or  of  one  arrested  merely  in  a 
civil  suit  (6) ;  (b)  of  nianslaugMer^  for  example,  if  the 
killing  in  case  of  one  so  charged  with  a  misdemeanor 
were  occasioned  by  means  not  likely  to  kill,  as  by  tripping 
up  the  fiigitive's  heels. 

iii.  When  the  homicide  is  committed  in  preverUion  oiRGnAcid.em 
a  forcible  and  atrocious  crime.  Such  crimes,  it  is  said,  S  mmlf'^'"^ 
are  the  following : — Attempting  to  rob  or  murder  another 
in  or  near  the  highway,  or  in  a  dwelling-house;  or 
attempting  to  break  into  a  dwelling-house  with  intent  to 
rob.  In  such  cases,  not  only  the  owner,  his  servants  and 
members  of  his  family,  but  also  any  strangers  present,  are 
justified  in  killing  the  assailant.  But  this  justification 
does  not  apply  to  felonies  without  force,  e.^.,  pocket- 
picking  ;  nor  to  misdemeanors,  save  that  in  defence  of  a 
man's  house  the  owner  or  his  family  may  kill  a  trespasser 
trying  forcibly  to  dispossess  him  of  it  (c). 

A  woman  is  justified  in  killing  one  who  attempts  to 
ravish  her ;  and  so,  too,  the  husband  or  father  may  kill  a 
man  who  attempts  a  rape  on  his  wife  or  daughter,  if  she 
do  not  consent.  And  even  if  the  adultery  is  by  the 
consent  of  the  wife,  the  husband  taking  the  offender  in 
the  act  and  thereupon  killing  him  is  guilty  of  man- 
slaughter only.  But  in  the  latter  case,  if  the  killing  were 
deliberate  and  in  revenge  after  the  fact  the  crime  would 
be  murder  (d), 

(a)  I  Geo.  I,  8t.  2,  c.  5.  (&)  R,  v.  Dadson,  20  L.  J.  (M.C.)  57, 

(c)  I  Hale,  485,  486  ;  E.  v.  Smnondson,  60  J.  P.  645. 

(d)  I  East,  P.  C.   234,  251  ;  J?,  v.  Maddy,  i  Vent.   158  ;  i?.  v.  Fisher, 
8  G.  &  P.  182  ;  Warb,  L.  (.'.  97. 
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It  is  said  that  the  party  whose  person  or  property  is 

attacked  is  not   obliged   to  retreat,  as  in  other  cases  of 

self-defence,  but  he  may  even  pursue  the  assailant  until 

he  finds  himself  or  his  property  out  of  danger  (a).     But 

this  will  not  justify  a  person  firing  upon  every  one  who 

forcibly  enters  his  house,  even  at  night.     He  ought  not  to 

I   proceed  to  the  last  extremity  until  he  has  taken  all  other 

I   possible    steps    to   prevent    the    crime  which    is    being 

I   attempted  (&). 

JExcusdble  Homicide, — It  may  perhaps  be  doubted 
whether  there  is  any  substantial  ground  for  the  distinction 
between  justifiable  and  excusable  homicide.  Perhaps 
there  may  be  something  in  this,  that  in  the  former  case 
the  killer  is  engaged  in  an  act  which  the  law  enjoins  or 
allows  positively f  while  in  the  latter  he  is  about  something 
which  the  law  negatively  does  not  prohibit.  In  neither 
case  is  there  the'lGalice  which  is  an  essential  of  a  crime. 
In  former  times,  a  very  substantial  difference  was  made 
between  the  two  kinds  of  homicide.  That  styled  "  ex- 
cusable" did  not  imply  that  the  party  was  altogether 
excused ;  so  much  so  that  Coke  says  (c)  that  the  penalty 
was  death.  But  the  earliest  information  which  the 
records  supply  shows  that  the  -defendant  received  a  com- 
plete pardon,  and  the  restitution  of  his  goods;  but  he 
had  to  pay  a  sum  of  money  to  procure  this  award.  Now 
it  is  expressly  declared  by  statute  (d)  that  no  forfeiture 
or  punishment  shall  be  incurred  by  any  person  who  kills 
another  by  misfortune  or  in  self-defence,  or  in  any  other 
manner  without  felony. 

The  two  kinds  of  so-called  excusable  homicide  are 
homicide  in  self-defence ;  homicide  by  accident  or  mis- 
fortune. 


Homicide  se  i.  Se    defendendo,    upon    sudden    affray.  — ^We    have 

^'      noticed  above  the  case  of  a  man  killing  another  when 


(a)  Foflt.  273.  {h)  R,  V.  BuU,  9  C.  &  P.  22. 

(c)  2  Inst.  148,  315. 

\d)  24  &  25  Vict.  c.  100,  8.  7,  re-enacting  9  Geo.  4,  c.  31,  8.  la 
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the  Ifitter  is  engaged  in  the  performance  of  some  forcible 
crime.  What  we  have  now  to  deal  with  is  a  kind  of 
self-defence,  the  occasion  of  which  is  more  uncertain  in 
its  origin,  and  in  which  it  seems  natural  to  impute 
some  moral  blame  to  both  parties.  It  happens  when 
a  man  kills  another^  upon  a  sudden  affray,  in  his  own 
defence,  or  in  defence  of  his  wife,  child,  parent,  or 
servant,  and  not  from  any  vindictive  feeling.  This  is 
one  species  of  what  is  called  chance  (casual)  or  c?iaiid  (in 
heat)  medley. 

To  bring  the  killing  within  this   excuse,  the  accused  What  is  self- 
mnst   show  that    he  endeavoured   to   avoid   any  further  T  ^^^' 
struggle,  and  retreated  as  far  as  he  could,  until  no  pos-   \ 
sible,  or  at  least  probable  means  of  escaping  remained  ;     \ 
that  then,  and  not  until  then,  he  killed  the  other  in  order 
to  escape  destruction.     It  matters  not  that  the  defendant 
gave  the  first  blow,  if  he  has  terminated  his  connection 
with  the  afiray  by  declining  further  struggle  Jbefore  the 
mortal  wound  is  given.     To  excuse  the  mortal  stroke  it 
must  be  made  while  the  danger  is  imminent ;  for  if  the 
struggle  is  over,  or  the  other  is   running  away,  this  is 
revenge  and  not  self-defence.     Nor  will  a  retreat  of  the 
nature  indicated  avail  if  the  blow  is  the  result  of  a  iy n^ 
c^tsdjifisign ;  as  in  the  case  of  a  duel;  where  the  two 
parties  have  agreed  to  meet  each  other,  and  one,  having 
retreated  as  far  as  he  can,  kills  the  other  in  protection  of 
himself.     Nor  will  it  avail  if  there  has  been  a  blow  from 
malice  jsjcepsm^  and  the  striker,  with  a  view  to  excuse 
himself,  has  retreated  and  then  killed  the  other  in  his 
own  defence  (a). 

As  the  definition  shows,  the  killing  in  defence  of  those 
standing  in  the  relation  of  husband  and  wife,  parent  and 
child,  master  and  servant,  is  excused ;  the  act  of  such 
person  who  interferes  being  construed  as  the  act  of  the 
party  himself. 

Under  circumstances  which  induced  the  belief  that  a 


(a)  Fcst.  277  ;  i  Hale,  P.  C.  482. 
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man  was  cntting  the  throat  of  his  wife,  their  son  shot 
and  killed  his  father ;  it  was  held  that  if  the  accnsed  had 
reasonable  grounds  for  believing  and  honestly  believed 
that  his  act  was  necessary  for  the  defence  of  his  mother, 
the  homicide  was  excnsable  (a). 

Pistixiction  The    distinction  between  this   kind  of    homicide  and 

homicide  m      manslaughter  is  that  in  the  former  case  the  accnsed  has 

S^^Sl^hten  ^^^®  ^^^  ^^^^  ^®  ^*^  ^  ^^^^^  ^'^^  struggle  or  its  con- 
tinuation ;  in  the  latter  he  has  not. 

It  should  be  observed  that  a  man  has  no  right  to 
sacrifice  an  innocent  and  unoffending  person  by  killing 
him,  even  if  it  affords  the  only  chance  of  saving  his  own 
life.     If  he  does  so  he  is  guilty  of  murder  (V). 

ii.  Per  infortunium^  by  misadventure. — ^When  a  per- 
son doing  a  lawful  act,  without  any  intention  of  hurt,  by 
accident  kills  another  :  as,  for  example,  a  man  is  at  work 
with  a  hatchet,  the  head  flies  off  by  accident,  and  kills  a 
bystander. 

To  bring  the  slaying  within  the  protection  of  the 
excuse,  the  act  about  which  the  slayer  is  engaged  must 
be  (a)  a  lawful  one.  For  if  the  slaying  happen  in  the 
performance  of  an  illegal  act  it  is  manslaughter  at 
least ;  and  murder,  if  such  act  was  a  felony  (c),  unless 
the  act  was  one  which  could  not  of  itself  be  likely 
to  cause  any  danger  to  life.  It  must  also  (b)  be  done 
in  a  proper  manner.  Thus  it  is  a  lawful  act  for  a 
parent  to  chastise  his  child^  and  therefore  if  the  parent 
happens  to  occasion  the  death  of  the  child,  if  the  punish- 
ment is  moderate,  the  parent  will  be  innocent  as  per 
infortunium.     But  if  the  correction  exceeds  the  bounds 

(a)  B,  V.  Rose,  15  Cox,  540. 

{h)  R.  V.  Dudley,  L.  R.  14  Q.  B.  D.  273  ;  54  L.  J.  (M.C.)  39 ;  52  L.  T. 
(N.  S.)  107;  Warb.  L.  C.88. 

(c)  V.  R,  \.  Hodgson,  i  Leach,  6.  There  is  no  douht  anthoritj  for 
saying  that  killing  in  the  course  of  the  commission  of  any  felony  is  murder, 
whether  the  act  was  one  likely  to  cause  death  ur  not.  dvX  the  qualifica- 
tion given  in  the  text  is  in  conformity  with  the  more  modern  opinion 
and  the  mode  in  which  juries  are  now  usually  directed,  v.  R.  v,  SernU, 
16  Cox,  311. 


The  act  must 
be  lawful, 


done  in  a 

proper 

manner. 
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of  moderation,  either  in  the  manner,  the  instmment,  or 
the  quantity  of  the  panishment,  and  death  ensnes,  it  is 
manslaughter  at  the  least,  and  in  some  cases  murder. 
Thus  it  will  as  a  rule,  be  murder  if  the  instrument  used 
ifl  one  likely  to  cause  death ;  manslaughter,  if  the  instru- 
ment is  not  of  such  a  character,  though  an  improper 
one  (a). 

The  act  must  also  (c)  be  done  with  due  caution  to  pre-  with  due 
vent  danger ;  and  therefore  with  more  caution  by  those  ^*^^^°°- 
using  dangerous  instruments  or  articles.  Due  caution  is 
such  as  to  make  it  improbable  that  any  danger  or  injury 
should  arise  from  the  act  to  others.  Thus,  if  a  workman 
throw  stones  or  rubbish  from  a  house,  whereby  the  death 
of  some  one  is  caused,  it  may  be  murder,  manslaughter/ 
or  homicide  by  misadventure:  murder,  if  the  thrower, 
knew  that  people  were  passing,  and  gave  no  notice  ;  man-^ 
slaughter,  if  at  a  time  when  it  was  not  likely  that  any^ 
people  were  passing ;  excusable  homicide,  if  in  a  retired 
place  where  persons  were  not  in  the  habit  of  passing  or 
likely  to  pass  (h).  It  has  been  said  that  to  be  criminal 
the  negligence  must  be  so  gross  as  to  be  reckless  (c), 
but  it  is  impossible  to  exhaustively  define  culpable  or 
criminal  negligence. 

SUICIDE    OR   SELF-MURDER. 

Suicide  is  a  felony  if  the  act  be  committed  deliberately,  Snicide. 
and  by  one  who  has  arrived  at  years  of  discretion  and  is 
in  his  right  mind.     The  supposed  absence  of  the  last 
requisite  is  often  taken  advantage  of  by  a  coroner's  jury 
in  order  to  save  the  reputation  of  the  deceased. 

Not  only  is  he  guilty  of  suicide  who,  in  pursuance  of 
a  fixed  intention,  takes  away  his  life,  but  also  he  who, 
maliciously  attempting  to  kill  another,  occasions  his  own 


[a)  R.  V.  Eopley,  2  F.  &  F.  202  ;  Warb.  L.  C,  96  ;  if.  v.  Griffin,  il  Cox, 
C.  C.  402  ;  B.  V.  Cheesman,  7  C.  &  P.  455. 
(6)  Fost.  262  ;  3  Inst.  57. 
(c)  R.  V.  Noakes,  4  F.  &  F.  921,  n. 
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death :  as  where  a  man  shoots  at  another,  and,  the  gan 
bursting,  he  kills  himself.  But  if  a  man  is  killed  at  his 
own  request  by  the  hand  of  another,  the  former  is  not 
deemed  in  law  a  fdo  de  se,  though  the  latter  is  a 
murderer. 

If  one  persuades  another  to  kill  himself,  and  he  does 
so,  the  adviser  is  guilty  of  murder.  So,  also,  if  two 
persons  agree  to  commit  suicide  together,  if  one  escapes 
and  the  other  dies,  the  survivor  is  guilty  of  murder  (a). 

At  one  time  the  punishment  for  this  crime  was  an 
ignominious  burial  in  the  highway,  without  Christian 
rites,  with  a  stake  driven  through  the  body;  and  the 
forfeiture  of  all  the  deceased's  goods  and  chattels  to 
the  Crown.  But  some  time  back  the  law  was  altered, 
the  only  consequence  now  being  the  denial  of  the 
right  of  Christian  burial  (b).  The  forfeiture  has  been 
done  away  with  in  this  as  well  as  in  other  kinds  of 
felony  (c). 

An  attempt  to  commit  suicide  is  not  an  attempt  to 
commit  murder  within  the  Offences  against  the  Person 
Act(cQ,  but  still  remains  a  common  law  misdemeanor 
punishable  by  fine  or  imprisonment. 

The  felonious  killing  of  another  is  either  murder  or 
manslaughter.  In  dealing  with  the  crime  of  murder, 
we  shall  anticipate,  to  some  extent,  the*  law  of  man- 
slaughter, a  great  part  of  the  law  on  the  subject  consist- 
ing in  a  distinction  of  the  two  crimes. 


Definition  of 
murder. 


MURDER. 


We  may  adopt  Coke's  definition  of  murder  for  the 
purpose  of  explaining  the  crime.  "  When  a  person  of 
sound    memory   and    discretion    unlawfully   killeth    any 


(a)  li.  V.  Stormouthf  6 1  J.  P.  729. 

(h)  45  &  46  Vict  c.  19.  (c)  33  &  34  Vict  a  23,  8.  i. 

>0  24 


( 


&  25  Vict  c.  100.  e.  15. 
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reasonable  creature  in  being  and  under  the  king's  peace 
with  malice  aforethought,  either  express  or  implied  "(a). 

(a)  The  offender  must  he  of  sound  memorj/  and  discre"  The  Bwiity, 
tion. — ^Thns  are  excluded  all  idiots,  lunatics,  and  young  offender. 
children,  in  accordance  with  the  rules  as  to  capability  of 
committing  crimes  which  have  already  been  set  forth  (h). 

Of  course  the  person  procuring  an  idiot  to  commit 
murder,  or,  indeed,  auy  crime^  is  guilty  himself  of  the 
crime. 

(b)  JlrUawfidly  kUleth,  that  is,  kills  without  justifica-  The  imUwfai 
tion  or  excuse. — Aa  we  have  seen,  the  presumption  is     ^' 
against  the  accused,  and  it  is  for  him  to  purge  the  act  of 

its  felonious  character  by  proving  such  justification  or 
excuse. 

It  is  perfectly  immaterial  what  may  be  the  particular  The  form  of  j 
form  of  death,  whether  poisoning,  striking,  starving,  ^ 
drowning,  or  any  other  (c).  Any  act,  the  probable  con- 
sequence of  which  may  be,  and  eventually  is,  death,  is 
murder,  though  no  stroke  be  struck,  and,  what  is  more 
noticeable^  though  the  killing  be  not  primarily  intended ; 
for  example,  where  a  mother  hid  her  child  in  a  pig-sty, 
where  it  was  devoured  (d).  So  if  one,  being  threatened 
and  under  a  well-grounded  apprehension  of  personal 
violence  which  would  endanger  his  life^  does  an  act 
which  causes  his  death,  as  for  instance,  jumps  out  of 
a  window,  he  who  threatens  is  answerable  for  the  con- 
sequences as  if  he  had  himself  thrown  the  deceased 
out  of  window  (c).  A  person  may  also  be  guilty  of 
murder  through  mere  non-feasance ;  as  if  it  was  his 
duty  and  in  his  power  to  supply  food  to  a  child  unable 
to  provide  for  itself,  and  the  child  died  because  no  food 
was  supplied  (/). 

It  is  no  defence  to  show  that  the  deceased  was  in  ill-  The  cause  of 

death. 


(a)  3  Inst.  47.  (b)  V.  p.  16  et  seq. 

(c)  As  to  swearing  away  a  man's  life,  v.  p.  j^^  n. 

(d)  1  Hale,  P.  C.  433. 

(e)  B,  V.  JSvans,  i  Ruaa.  651  ;  H.  v.  FitU,  V.  &  Mar.  284. 
(/ )  V.  JL  V.  Marriott,  8  C.  &  P.  425. 
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health  and  likely  to  die  when  the  wound  was  given  (a). 
Nor  is  it  a  defence  that  the  immediate  canse  of  death 
was  neglect  or  the  refusal  of  the  party  to  submit  to 
an  operation ;  thongh  it  wonld  be  otherwise  if  the  death 
were  caused  by  improper  applications  to  the  wound,  and 
The  time  of  not  by  the  wound  itself  (b).  To  make  the  killing  murder 
the  death  must  follow  within  a  year  and  a  day  after  the 
stroke  or  other  cause ;  for  if  the  death  is  deferred  beyond 
that  length  of  time  the  law  will  presume  that  it  arose 
from  some  other  cause. 

Finding  of  the       It  is  a  rule  of  long  standing  that  upon  merely  cir- 
^'  cumstantial  evidence  a    man  is  not  to  be    convicted  of 

murder  or  manslaughter  unless  the  body  of  the  person 
alleged  to  have  been  killed  has  been  found  (c).  But 
this  is  not  absolutely  necessary  where  the  direct  evidence 
brought  before  the  jury  is  sufficiently  strong  to  satisfy 
them  that  a  murder  has  really  been  committed. 

The  person  (c)  Any  reasonable  creature  in  being  and  under  the  king's 

^^®  peace. — Therefore  killing  a  child  in  its  mother's  womb  is 

no  murder  (tf),  but  it  is  otherwise  if  the  child  is  bom 
alive,  and  dies  from  wounds  or  drugs  received  in  the 
womb.  ''  Under  the  king's  peace  "  excludes  only  alien 
enemies  who  are  actually  engaged  in  the  exercise  of 
war  (e). 

Malice  afore-         (d)    With    malice  aforethouglU. — The  term    "  malice  " 
thought  jg  ^  difficult  one.     It  is  used  in  various  and  conflicting 

senses,  and  the  mind  is  apt  to  slide  from  the  one  to  the 

other. 

That  the  malice  aforethought  charged  in  an  indict- 
ment for  murder  is  not  necessarily  what  its  name  seems 
to  imply — a  personal  hatred  or  ill-will  towards  the 
deceased — is  manifest,  when  we  consider  that  a    large 

a 

(a)  R.  V.  Martin,  5  C.  &  P.  130. 

(6)  a,  V.  HollamU  2  M.  &  R  351  ;  i  Hale,  428. 

(c)  2  Hale,  290.  {il)  But  v.  p.  171. 

(cj  I  Hale,  P.  C.  433.  v.  also  24  &  25  Vict.  c.  100,  8.  9,  under  whiih 
homicide  committed  bj  a  British  subject  upon  a  foreigner  abroad  is  punish- 
able in  our  courts. 
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number  of  murders  are  committed  with  a  view  to  robbery; 
or,  again,  that  murder  can  be  committed  though  the 
murderer  has  not  the  slightest  wish  to  injure,  or  has  not 
the  slightest  knowledge  of  the  deceased  ;  nay,  more,  we 
can  conceive  of  the  case  of  a  person  being  convicted  of 
the  murder  of  his  dearest  friend  or  relative.  What,  then, 
is  the  meaning  of  the  word  malice  as  used  in  this  con-* 
nection  ?  It  has  been  described  as  meaning  ''  that  the 
facthaa.been  attended  with  such  circumstances  as  are  • 
the  ordinary  symptoms  of  a  wicked,  depraved,  and  malig- 
nant spirit ;  a  heart  regardless  of  social  duty  and  deliber-  . 
ately  bent  upon  mischief  "(a).  It  is,  however,  a  difficult 
matter  to  give  a  description  of  malice  which  will  apply  to 
all  cases  of  murder,  of  so  various  characters  are  they,  and 
so  built  up  on  individual  decisions. 

It  is  necessary  that  we  should  again  refer  to  the  ordi-  MiJice,  express 
nary  distinction  between  express  and  implied  malice.  ^^  ^^^  ® 

Express  malice  may  be  said  to  be  the  positive  possession  Express 
of  an  intention :—  °^^- 

i.  Of  causing  death. 

ii.  Of  causing  such  bodily  injury  as  the  offender 
knows  is  likely  to  cause  death,  e.^,  beating  with  an  iron 
bar. 

iii  Of  causing  bodily  injury,  and  the  bodily  injury 
intended  to  be  inflicted  is  sufficient  in  the  ordinary  course 
of  nature  to  cause  death  (&). 

Implied  malice  is  that  which  the  law  assumes  to  exist  implied 
in  every  case  where  a  deliberately  cruel  or  wanton  act  is  ™*"^®- 
committed   by  one  person  against  another,  and  (as   in 
cases  already  referred  to)  where  the  death  is  even  un- 

(a)  Fcst.  256,  262. 

(&)  Express  malice  is  also  described  as  "  When  one  with  a  sedate  and 
deliberate  mind,  and  formed  design,  doth  kill  another  ;  which  formed  design 
is  evideDced  by  external  circumstances  discovering  that  inward  intention  ; 
as  lyin^  in  wait,  antecedent  menaces,  former  grndges,  and  concerted  schemes 
to  do  him  some  bodily  harm  *'  (i  Hale,  P.  C.  451). 
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intentioiially  caused  while  the  accnsed  is  in  the  course  of 
committing  another  felony  (a). 

The  distinction  between  express  and  implied  malice  is 

of  much  importance  in  cases  where  provocation  is  alleged. 

,'  No  provocation,  however  great,  will  justify  a  homicide,  or 

reduce  it  to  the  crime  of  manslaughter,  if  express  malice 

be  proved  to  exist  (&). 

Fimishment.  As  to  the  punishment  of  murder,  nothing  further  need 
be  said  here  than  that  the  sentence  is  death  (c),  with 
regard  to  which,  and  its  execution,  particulars  will  be 
given  in  a  later  chapter.  Accessories  after  the  fact  to 
murder  are  liable  to  penal  servitude  to  the  extent  of 
life  {d). 

On  an  indictment  for  murder,  the  jury  may  convict 
the  prisoner  of  manslaughter,  or^  of  an  attempt  to 
murder;  but  not  of  an  assault (e).  And  so  a  person 
charged  as  accessory  after  the  fact  to  murder,  may  be 
convicted  as  accessory  to  manslaughter,  if  the  principal 
felon  be  convicted  of  manslaughter  only  (/). 

MANSLAUGHTER. 

MuiBianghter.  The  unlawful  killing  of  another  without  malice,  either 
express  or  implied.  The  malice  referred  to  here  is  that 
which  was  explained  in  the  last  section. 

Moiai  cha-  In  this  crime,  again,  we  shall  find  acts  varying  to  the 

utmost  in  their  moral  gravity.  Perhaps  on  no  other 
charge  do  persons  more  often  appear  in  the  dock  and 
leave  it  without  a  stain  on  their  characters.  To  take  one 
class  of  examples — ^it  constantly  happens  after  an  accident 
in  a  mine  or  on  a  railway  that  some  of  those  engaged  in 

(a)  The  example  usually  given  of  implied  malice,  namely,  that  of  a  man 
wilfully  poisoning  another,  tiecms,  indeed,  to  be  a  case  of  express  malice,  as 
there  most  certainly  is  an  evil  intention  present. 

(6)  R.  V.  Mason,  Fost.  132 ;  v.  i  Hawk.  c.  31,8.  24. 

(c)  24  &  25  Vict  o.  100,  8.  1.  {(J)  Ibid,  s.  67. 

(c)  As  to  conspiracy  to  murder,  v.  p.  116. 

(/)  M.  V.  Ridiardsy  L.  R.  2  Q.  B.  D.  311  ;  46  L.  J.  (M.C.)  200  36  L  T 
N.  S.  377 ;  25  W.  R.  (Di.)  88. 


racter  of  the 
crime  yaries. 


HOMICIDE.  155 

the  management  of  the  one  or  the  other  are  required  to 
meet  a  charge  of  maofilaughter  which  is  preferred  against 
them. 

Two  kinds  of  manslaaghter  are  distinguished  : — 

i.  Upon  a  sudden  heat  (termed  voluntary), 

iL  In  the  commission  of  an  nnlawful  act  (termed  in- 
wluntary)  (a). 

L  Voluntary  (so-called). — The  distinguishing  mark  of  Voluntary 
this  kind  of  manslaughter  is  the  provocation  giving  rise  to  "^"^  *^ 
sudden  anger,  daring  which  the  deed  causing  death  is  ' 
done.  If  upon  a  sudden  quarrel  two  persons  fight  and 
one  of  them  kills  the  other,  the  former  will  be  guilty  of 
manslaughter  only,  unless  there  are  special  circumstances 
which  indicate  evil  design.  But  the  act  will  be  viewed 
in  the  less  serious  light  of  manslaughter  only  as  long  as 
the  outburst  of  passion  continues ;  not  that  the  struggle 
need  take  place  on  the  spot,  for  if  the  two  at  once 
adjourn  to  another  place  to  fight,  it  will  still  be  only 
manslaughter.  So,  also,  in  other  cases  of  grave  provoca- 
tion, as  if  one  man  puUs  another's  nose,  or  is  taken  in 
adultery  with  another's  wife.  But  here  again,  on  the 
same  grounds,  to  reduce  the  homicide  to  manslaughter, 
the  blow  which  is  the  cause  of  death  must  be  inflicted  at 
once,  while  the  provocation  is  still  exercising  its  full 
influence.  Otherwise  the  slaying  will  be  regarded  as  a 
deliberate  act  of  revenge  (&).  The  plea  of  provocation 
will  not  avail  if .  the  provocation  was  sought  for  and 
induced  by  the  slayer,  nor,  as  has  already  been  stated,  if 
express  malice  on  his  part  is  shown  to  exist. 

The  instrument  used  when  the  person  is  acting  under  The  instm- 
provocation  is  also  a  material  consideration.     It  may  be  JSaterwa  poSit 
said  that  the  provocation  must  be   of  the  gravest  nature 

(a)  The  objection  to  the  terms  "  vohmtary  "  and  "  involuntary,"  as  opposed 
to  each  other,  to  denote  varieties  of  the  same  crime,  is  obvious.  There  is  no 
such  thing  as  an  involuntary  crime.  If  the  action  be  not  a  voluntary  one,  it 
is  DOt  criminal  (v.  p.  11).  What  seems  to  be  meant  is  that  in  the  one  case 
death  is  aniicipateo,  in  the  other  it  is  not. 

(6)  B,  V.  Mayward,  6  C.  &  P.  157. 
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to  render  guilty  of  manslaughter  only  oue  who  uses  a 
deadly  weapon  or  otherwise  shows  au  intention  to  do 
the  deceased  grievous  bodily  harm.  But  a  slighter 
provocation  will  suffice  if  the  instrument  used  is  one 
not  likely  to  cause  death,  as  a  stick,  or  a  blow  with  the 
fist.  In  fact,  to  reduce  the  ofience  to  manslaughter,  the 
mode  of  resentment  must  bear  a  reasonable  proportion  to 
the  provocation  (a). 

Manslaughter/  Manslaughter  is  to  be  distinguished  from  homicide 
from  homicidd  in  self-dcf enco  on  sudden  affi*ay.  In  the  latter,  the 
mseif-defencei  g^^^g^  £^^  ^j^^  blow,  &c.,  is  the  necessity  to  take  such 

a  step  for  self-preservation ;  in  the  former,  this  necessity 
does  not  exist,  but  its  place  is  taken  by  a  sudden  heat  of 
passion. 

Involuntary  ii.  InvoluTdary  (so-called)   when   the  death,  not  being 

manslanglitor    •i-ii*  ^    •      ±.v.  ■■  /•  iri 

^  intended,  is  caused  in  the  commission  of  an  unlawful 
act  not  amounting  to  a  felony,  or  by  the  culpably  neglect 
of  a  duty  imposed  upon  the  accused  person.  The  un- 
lawfulness of  the  act  in  which  the  accused  is  engaged 
is  the  ground  of  the  homicide  being  regarded  as  man- 
slaughter, and  not  homicide  by  misadventure  merely.^ 
By  "  unlawful "  here  must  be  understood  what  is  malum 
in  sCj  and  not  what  is  merely  malum  quia  prohibitum. 
Thus,  if  a  man  commit  a  mere  civil  wrong  in  consequence 
of  which  the  death  of  another  is  caused,  if  there  has  been 
no  criminal  negligence  on  his  part  he  is  not  guilty  of 
manslaughter  (b). 

The  unlawful  Here,  again,  we  may  observe  that  it  is  immaterial 
whether  the  unlawfulness  is  in  the  act  itself  or  (that 
which  comes  to  the  same  thing)  in  the  mode  in  which 
it  is  carried  out.  It  must  also  be  borne  in  mind  that 
if  the  unlawful  act  is  a  felony,  the  homicide  amounts 
to  murder.  An  instance  of  manslaughter  in  the  com- 
mission of  an  unlawful  act  is  furnished  when  one  person 
kills  another  while  the   two  are  playing  at  an  unlawful 

(a)  B.  V.  Steadman,  Fost.  292. 

(6)  B.  V.  Franklin f  15  Cox,  163  ;  but  v.  B.  v.  Fenton^  I  Lew.  C.  C.  179. 
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game ;  of  manslaaghter  in  doing  a  lawful  act  in  an  un- 
lawful manner — when  a  workman  throws  down  stones  into 
a  street  where   persons  may  bat  are   not  likely  to  be   . 
passing. 

One  .form  of  doing  an  act  in  an  unlawful  manner  is  Manslaughter 
Tiegligence.  This  consideration  very  frequently  presents  ^^^^^^^ 
itself  in  manslaughter.  It  may  be  said  generally  that 
whatever  constitutes  murder  when  done  by  fixed  design, 
constitutes  manslaughter  when  it  arises  from  culpable 
negligence;  for  example,  when  a  near-sighted  man 
drives  at  a  rapid  rate,  sittrqg  at  the  bottom  of  his  cart, 
and  thereby  causes  the  death  of  a  foot-passenger  (a). 
Again,  when  a  person  without  taking  proper  precautions 
does  an  act  which  is  dangerous,  though  not  unlawful 
in  itself,  as,  for  instance,  where  a  man  shot  at  a  target 
from  a  distance  of  lOO  yards  with  a  rifle  which  would 
carry  a  mUe,  in  the  course  of  which  he  killed  another 
person,  although  at  a  spot  distant  393  yards  from  the 
firing  point;  it  was  held  that  he  was  guilty  of  man- 
slaughter (b).  A  large  class  of  cases  is  that  in  which 
the  death  ensues  &om  the  treatment  of  disease.  In 
such  cases  the  person,  whether  a  medical  practitionei* 
or  not,  who  causes  death  is  not  indictable  unless  his 
conduct  is  marked  by  gross  ignorance  or  gross  inatten- 
tion (c).  Mere  neglect  on  the  part  of  a  parent  to  provide 
medical  aid  for  his  child  of  tender  years,  in  consequence 
of  which  his  child  dies,  is  not  manslaughter,  unless  it  is 
proved  afOrmatively  that  the  death  was  caused  or  accele- 
rated by  such  neglect ;  and  medical  evidence  on  behalf  of 
the  prosecution  that  the  child's  life  probably  might  have 
been  prolonged  or  saved  by  the  parent  calling  in  medical 
aid  is  not  sufficient  evidence  to  support  a  conviction  (d)» 
Where  the  prisoner  had  charge  of  a  woman  who  was 
unable  by  illness  and  old  age  to  attend  to  herself,  but 

(a)  S,  V,  Grout,  6  C.  &  P.  629. 

(h)  B.  V.  Salmon,  L.  R.  6  Q.  B.  P.  79 ;  50  L.  J.  (M.C.)  25  ;  43  L.  T. 
N.  S.  573  ;  Warb.  L.  u.  99. 

(c)  R.  V.  Long,  4  C.  &  P.  398. 

{(l)  R,  V.  Marhy,  L.  R.  8  Q.  B.  D,  571 ;  51  L.  J.  (M.C.)  85  ;  46  L.  T. 
N.  S.  288  ;  30  W.  R.  613 ;  15  Cox,  35  ;  Warb.  L.  C.  loi. 
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who  provided  for  the  expenses  necessary  to  maintain 
both,  and  her  death  was  occasioned  by  the  prisoner's 
neglect  to  provide  her  with  the  necessaries  of  life,  it  was 
held  that  the  prisoner  was  rightly  convicted  of  man- 
slaughter (a).  With  regard  to  negligence,  there  is  a 
great  difference  between  criminal  and  civil  proceedings. 
The  criminal  law  does  not  recognise  the  defence  of  con- 
tributory negligence  in  manslaughter  (V). 

befcTO^S^^fftct  ^*  ^  commonly  said  that  in  manslaughter  there  can 
be  no  accessories  before  the  fact,  because  the  act  causing 
death  is  done  without  premeditation.  But  though  this 
may  be  true  in  cases  the  gist  of  which  is  the  sudden 
heat,  it  is  easy  to  imagine  cases  in  which  this  principle 
could  not  be  maintained  (c). 


Pnnifliiment 


Fightmg. 


Manslaughter  is  a  felony,  punishable  by  penal  servi- 
tude to  the  extent  of  life — or  in  lieu  of,  or  in  addition 
to,  the  penal  servitude  or  imprisonment,  a  fine  may  be 
imposed  (d). 

Having  inquired  into  the  nature  of  the  crimes  of 
murder  and  manslaughter,  we  are  now  in  a  position  to 
examine  certain  classes  of  acts  and  determine  by  the  cir- 
cumstances  whether  they  fall  under  the  head  of  murder, 
manslaughter,  or  excusable  homicide. 

Killing  by  fighiiTig : — 


i.  Murder — Deliberately  fighting  a  duel — or  after 
time  for  cooling — or  under  any  other  circumstances 
indicating  deliberate  ill-will. 

ii.  Manslaughter — In  a  sudden  quarrel  where  the 
parties  immediately  fight — or  where  the  parties  are 
fighting  in  an  unlawful  amusement. 


{a)  R.  V.  InMmu  L.  R.  [1893],  I  Q-  B.  450 ;  62  L.  J.  (M.Q)  86  ;  68  L.  T. 
N.  S.  420  ;  41  W.  R.  368  ;  57  J.  P.  282. 

(6)  R,  V.  SicindalU  2  C.  &  K.  230  ;  R.  v.  Jones,  ii  Cox,  544.      For  other 
classes  of  acts  which  amount  to  iDaQblaughter,  the  reader  is  referred  to  the 
clasnification  of  intents  ^iven  below. 
.     (c)  V.  R.  V.  Gaylor,  cited  above,  p.  30. 

(d)  24  &  25  Vict,  c,  100  8.  5. 
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iii.  Excusable — In  a  sparring  match  with  gloves,  or 
other  lawfnl  amusement,  fairly  conducted.  But  in  the 
case  of  a  sparring  match  there  must  be  no  intention  to 
cany  it  on  until  one  of  the  parties  is  incapacitated 
by  exhaustion  or  injury,  or  the  match  will  be  un- 
lawful (a). 

Killing  by  Correction  : —  Correction. 

i.  Murder — With  weapon  likely  to  cause  death,  e,g., 
an  iron  bar. 

ii.  Manslaughter — ^With  an  instrument  not  likely  to 

kill,  though  improper  for   use  in  correction — or  where 

the    quantity    of    punishment  exceeds    the    bounds    of 
moderation. 

iii.  Excusable — Correcting  in  moderation  a  child,  ser- 
vant, scholar,  or  criminal  entrusted  to  one's  charge. 

Killing  vnthout  inteitding  to  kill  wMlst  doing  another  in  doing:  an 

®  ^  ^  »  unlawful  act. 

act : — 

i.  Murder — If  that  other  act  is  a  felony,  and  likely  in 
itself  to  cause  danger. 

ii.  Manslaughter — If  that  other  act  is  ^unlawful,  i.e., 
malum  in  se. 

iii.  Excusable— If  that  other  act  is  lawful,  i.e,,  not 
malwm  in  se, 

[But  see  next  paragraph.] 

Killing  whilst  doing  a  lawful  hut  dangerous  ady  e,g.^  in  doing  a 

•1  •    .  dangerous  act. 

onving : — 

i.  Murder — If  he  perceives  the  probability  of  the  mis- 
chief, and  yet  proceeds  with  his  act. 

ii.  Manslaughter — If  he  might  have  seen  the  danger 
if,  as  he  ought  to  have  done,  he  had  looked  before  him 
—or  if,  though  he  previously  gave  warning,  this  warning 
was  not  likely  to  prove  entirely  effectual,  e.g,y  driving  in 
a  crowded  street. 

{a)  B,  V.  Orton,  14  Cox,  226  ;  39  L.  T.  293  ;  Warb.  L.  C.  53. 
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iii.  Excusable — If  he  uses  sach  a  degree  of  caution  as 
to  make  it  improbable  that  any  danger  or  injury  will 
arise  to  others. 

Homidde  of  Killing  officers  or  others  engaged  in  ej^ecting  the  ends  of 

pistice  : — 

i.  Murder — If  the  officer  or  other  person  is  acting  with 
due  legal  authority,  and  executing  such  authority  in  a 
legal  manner,  the  defendant  knowing  that  authority — or, 
in  the  case  of  a  private  person  interfering,  the  intention 
of  such  person  being  intimated  expressly. 

ii.  Manslaughter — If  any  one  of  these  requisites  is 
absent  (a). 

By  officers,  &c.      Killing  by  officers  and  others  in  the  nominal  execiUion 
of  their  duty  : — 

i.  Murder — !£  the  killing  happens  in  the  pursiiit  of  a 
person  not  resisting,  but  fleeing,  such  person  being 
charged  with  a  misdemeanor  only,  or  the  arrest  being 
only  in  a  civil  suit. 

ii.  Manslaughter — As  above,  if  the  death  is  caused  by 
means  not  likely  or  intended  to  kill — or  if,  in  an  appre- 
hension for  felony,  there  is  no  need  for  the  violence  used 
by  the  officer. 

ill.  Justifiable — If  the  officer  or  other  is  resisted  in 
the  legal  execution  of  his  duty,  and  this  in  civil  as  well 
as  in  criminal  cases — if  a  felon  or  giver  of  a  dangerous 
wound  cannot  be  otherwise  apprehended,  though  he  does 
not  resist  but  onlv  flees. 

Becapituiation  The  importance  of  a  clear  apprehension  of  the  state 
between  of  the  law  as  to  what  acts  are  murder,  manslaughter, 
STughteriind  *^^  non-felonious  homicide  respectively,  makes  it  not 
non-felonious  impertinent  to  insert  the  following  compilation  of  dis- 
tinctions judicially  laid  down   on  the   subject,  made  by 

(a)  "  The  gailt  of  the  accused  may,  under  the  ]aw  as  it  now  stands, 
depend  entirely  upon  nice  and  difficult  questions  belonging  to  the  civil 
branch  of  the  law,  such  as  the  technical  regularity  of  civil  process  or  the 
precise  duty  of  a  minister  of  justice  in  its  execution." — Broom,  C.  L.  IQ44. 
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Sir   James    Stephen    (Gen.   View    of  Crim.  Law,   first 
edition,  1 1 6)  : — 

*'  The  following  states  of  mind  have  been  specifically  Mnrder. 
determined  to  be  wicked    or    malicious  in    the    degree 
necessary  to  constitute  murder  : — 

"(a)  An  attempt  to  kill,  whether  directed  against 
the  person  killed  or  not,  or  against  any  specific  person 
or  not. 

"  (b)  An  intent  to  commit  felony. 

**  (c)    An  intent  illegally  to  do  great  bodily  harm. 

"  (d)  Wanton  indifierence  to  life  in  the  performance 
of  an  act  likely  to  cause  death,  whether  lawful  or  not. 

"  (9)  A  deliberate  intent  to  fight  with  deadly 
weapons. 

"  (f)  An  intent  to  resist  a  lawful  apprehension  by  any 
person  legally  auth5rised  to  apprehend. 

'^  The  following  states  of  mind  have  been  determined  Maosiaugfater. 
to   constitute  that  lighter   degree    of   malice    which    is 
necessary  to  the  crime  of  manslaughter : — 

"  (a)  An  intent  to  kill  under  the  recent  provocation, 
either  of  considerable  personal  violence  inflicted  on  the 
prisoner  by  the  deceased,  or  of  the  sight  of  the  act  of 
adultery  committed  by  the  deceased  with  the  prisoner's 
wife. 

*'  (b)  An  intent  to  inflict  bodily  injury  not  likely  to 
cause  death,  under  a  slight  provocation,  as  where  a  man 
striking  a  trespasser  with  a  slight  stick  kills  him. 

"  (c)  A  deliberate  intent  to  fight  in  a  manner  not 
likely  to  cause  death,  or  an  intent  to  use  a  deadly 
weapon  in  a  fight  begun  without  the  intention  to  use  it. 

<'  (d)  An   intent  to  resist  an  unlawful  apprehension, 

L 
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or  an  apprehension  of  the  lawfnhiess  of  which  the  prisoner 
had  no  notice. 

**  (e)  An  intent  to  apprehend,  or  otherwise  to  execute 
legal  process  executed  with  unnecessary  violence. 

'^  (f)  Negligence  in  doing  a  lawful  act,  or  an  unlawful 
act  not  amounting  to  felony. 

ho^Sd?*^^^  "  "^^^  following  states  of  mind  have  been  held  not  to 
be  malicious  or  wicked  at  all,  and  where  any  of  them 
exist  at  the  time  when  death  is  caused  no  crime  is  com- 
mitted : — 

**  (a)  An  intent  to  execute  sentence  of  death. 

**  (b)  An  intent  to  defend  persou,  habitation,  or  pro- 
perty against  one  who  manifestly  intends,  or  endeavours 
by  violence  or  surprise  to  commit  a  known  (i.e.,  apparent) 
felony,  such  as  rape,  robbery,  arson,  burglary,  &c. 

"(c)  An  intent  lawfully  to  apprehend  or  keep  in 
custody  a  felon  who  cannot  otherwise  be  apprehended  or 
kept  in  custody,  or  to  keep  the  peace  if  it  cannot  other- 
wise be  kept. 

''  (d)  Absence  of  all  unlawful  or  malicious  intents  or 
states  of  mind.     (This  is  the  case  of  accident.)" 

ATTEMPT    TO    MURDER. 

Attempt  to  The  OfEences  against  the  Person  Act,  1861,  deals  in 

^     *^'  several    sections    with    attempts    to  murder  effected  in 

various    ways.     The    punishment    in    every  case  is  the 

same,  namely,  penal  servitude  to  the  extent  of  life.     The 

various  attempts  specified  are  the  following : — 

Administering  poison,  wounding,  or  causing  grievous 
bodily  harm,  with  intent  to  murder  (a). 

Attempting  to  poison,  drown,  suffocate,  or  strangle,  or 
shooting,  or   attempting  to  discharge   loaded   arms  with 


(<0  24  &  25  Vict,  c  100,  s.  II. 
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like    intent,   whether  any  bodily    injury   be  effected   or 
not  (a). 

Destroying  or  damaging  any  building  by  gunpowder 
or  other  explosive  substance,  with  like  intent  (&). 

Setting  fire  to  any  vessel  or  its  belongings,  or  casting 
away  or  destroying  any  vessel,  with  like  intent  (c). 

Attempting  to  murder  by  any  other  means  than  those 
above  specified  (d), 

(ti)   24  &  25  Vict.  c.  100,  s.  14.  {b)  Ibid.  s.  12. 

(c)  Jbid,  s.  13.  {d)  Ibid.  a.  15. 


(      164     ) 
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Essentials  of 
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RAPE. 

The  offence  of   having  carnal    knowledge    of   a  woman 
against  her  will  by  force,  fear,  or  fraud. 

Certain  persons  cannot  be  convicted  of  this  crime. 
An  infant  under  the  age  of  fourteen  is  deemed  in  law  to 
be  incapable  of  committing,  or  even,  perhaps,  of  attempt- 
ing, this  offence,  on  account  of  his  presumed  physical 
incapacity  (a).  And  this  is  a  presumption  which  cannot 
be  rebutted  by  evidence  of  capacity  in  the  particular  case. 
Neither  can  a  husband  be  guilty  of  a  rape  upon  his  wife. 
But  both  a  husband  (b)  and  a  boy  under  fourteen,  and 
even  a  woman  (c)  may  be  convicted  as  principals  in  the 
second  degree,  and  may  be  punished  for  being  present 
aiding  and  abetting. 

To  constitute  the  offence,  the  act  must  be  committed 
without  the  consent  of  the  female  and  by  force,  fear,  or 
fraud*  If,  however,  she  yielded  through  fear  of  death 
or  duress,  it  is  nevertheless  rape;  for  here  the  consent 
is  at  most  imperfect ;  or  if  she  were  insensibly  drunk,  or 
asleep ;  or  if  she  submitted  under  a  false  representation, 
such  as  that  she  was  about  to  undergo  medical  treatment, 
she  being  ignorant  of  the  nature  of  the  act  (d).  And  a 
man,  who  induces   a .  married  woman  to  permit  him  to 

{a)  I  Hale  P.  C.  631.     See  jB.  v.   Waite,  L.  R.  [1892],  2  Q.  B.  600;  61 
L.  J.  (M.C.)  187  ;  62  L.  T.  300 ;  41  W.  B.  80. 

(6)  B,  V.  Lord  Audley,  3  Cobbett's  St.  Trials,  402  ;  Warb.  L.  C.  228. 

(c)  i?.  V.  JHanif  17  Cox,  C.  C.  609. 

[d)  B.  V.  Flattery,  L.  R.  2  Q.  B.  D.  410  ;  46  L.  J.  (M.C.)  130  ;  36  L.  T. 
(N.S.)  32;  25  W.  R.  398 ;  Warb.  L.  C.  131. 
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have  connection  with  her  by  personating  her  husband,  is 
gnilty  of  rape  (a).  It  is  equally  rape  though  the  female 
is  a  common  prostitute  or  the  concubine  of  the  prisoner ; 
but  circumstances  of  this  nature  will  probably  operate 
with  the  jury  in  their  consideration  as  to  whether  there 
was  consent.  It  is  necessary  to  prove  penetration,  but 
the  slightest  penetration  will  be  sufficient  (&),  and  if  the 
prosecution  fail  to  prove  this,  the  prisoner  may  never- 
theless be  convicted  of  the  attempt,  or  of  an  indecent 
assault. 

At  almost  every  trial  for  this  crime  the  words  of  Sir  Credibility  of 
Matthew  Hale  are  recalled:  '*It  is  an  accusation  easy  of  ^i^e^^oi^. 
to  be  made  and  hard  to  be  proved,  but  harder  to  be 
defended  by  the  party  accused,  though  innocent."  It 
will  be  necessary  to  estimate  the  degree  of  credibility 
of  the  testimony  of  the  woman  who  makes  the  charge. 
On  this  point  we  cannot  do  better  than  remember  the 
words  of  Blackstone  (c).  The  credibility  of  her  testimony, 
and  how  far  she  is  to  be  believed,  must  be  left  to  the 
jury  upon  the  circumstances  of  fact  that  concur  in  that 
testimony.  For  instance,  if  the  witness  be  of  good  fame ; 
if  she  presently  discovered  the  offence  and  made  search 
for  the  offender ;  if  the  party  accused  fled  for  it ;  these 
and  the  like  are  concurring  circumstances,  which  give 
greater  probability  to  her  evidence.  But,  on  the  other 
side,  if  she  be  of  evil  fame,  and  stand  unsupported  by  the 
testimony  of  others ;  if  she  concealed  the  injury  for  any 
considerable  time  after  she  had  opportunity  to  complain  ; 
if  the  place  where  the  fact  was  alleged  to  have  been  com- 
mitted was  where  it  was  possible  she  might  have  been 
heard,  and  she  made  no  outcry ;  these  and  the  like  cir- 
cumstances carry  a  strong,  but  not  conclusive,  presumption 
that  her  testimony  is  false  or  feigned.  The  prisoner  may  / 
call  evidence  to  her  generally  bad  character  for  want  of  \ 
chastity  or  indecency  (d),  and  of  her  having  had  connection   ( 

(a)  48  &  49  Vict  c.  69,  s.  4. 

(b)  24  &  25  Vict,  c.  100,  8.  63,  and  i?.  v.  Hughes^  2  Mood.  C.  C.  190 ; 
9  C.  &  P.  752.  (c)  4  Bl.  213. 

(d)  a.  V.  Tlseingtorif  i  Cox,  48. 
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with  him  previously  (a),  but  not  of  her  having  had  con- 
nection with  others.  As  to  the  last  point  she  may  be 
asked  the  question,  but  she  would  probably  not  be  com- 
pelled to  answer  it ;  if  she  denies  it,  the  person  referred 
to  cannot  be  called  to  contradict  her  (b). 

Upon  the  trial  of  an  indictment  for  rape  the  prisoner's 
wife  is  a  competent  witness  either  for  the  prosecution  or 
defence,  and  she  may  be  called  as  a  witness  for  the  prose- 
cution without  his  consent ;  but  she  cannot  be  compelled 
to  disclose  any  communication  made  to  her  by  him  during 
their  marriage  (c). 

The  punishment  for  this  crime,  which  is  a  felony,  is 
penal  servitude  to  the  extent  of  life  (d). 


CARNALLY    ABUSING    CHILDREN,    LUNATICS,    ETC.,    AND 
OTHER    OFFENCES    AGAINST    WOMEN. 

CarDAiiy  The  former  law  on  this  subject  has  been  materially 

chSdren.  altered  by  the  Criminal  Law  Amendment  Act,  1885, 
which  provides  that  to  unlawfully  and  carnally  know  any 
girl  under  the  age  of  thirteen  years  is  a  felony,  punish- 
able to  the  extent  of  penal  servitude  for  life  (e) ;  and 
any  attempt  to  have  unlawful  carnal  knowledge  of  any 
girl  under  the  age  of  thirteen  years  is  a  misdemeanor, 
punishable  by  imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour  (/).  In  either 
case,  if  the  offender  is  under  sixteen  years  of  age,  the 
court  may  order  him  to  be  whipped.  Again,  to  unlaw- 
fully and  carnally  know,  or   attempt   to  have   unlawful 

(a)  i?.  V.  mUy,  L.  R.  18  Q.  B.  D.  481 ;  16  Cox,  191  ;  Warb.  L.  C.  136. 
(6)  B,  V.  Holmes,  L.  R.  i  C.  C.  R.  334  ;  41  L.  J.  (M.C.)  12 ;  25  L.  T. 
(N.S.)669;  20  W.  R.  123. 


(c)  61  &  62  Vict.  c.  36,  88.  I  (d)  4. 
{(l)  24  &       "• 


25  Vict.  c.  100,  B.  48.  (e)  48  &  49  Vict.  c.  69,  s.  4. 

(/)  Ibid.  A  boy  under  the  age  of  fourteen  cannot  be  convicted  of  the 
full  offence,  nor  probably  even  of  the  attempt.  But  be  niiay  be  convicted 
under  sec.  9  of  an  indecent  assault,  althougn  the  indictment  charges  him 
with  the  felony,  i?.  v.  Waite,  L.  R.  [1892],  2  Q.  B.  600  ;  61  L.  J.  (M.C.) 
187 ;  67  L.  T.  300  ;  41  W.  R.  80  ;  H.  v.  Williams,  L.  R.  [1893],  I  Q.  B. 
320  ;  62  L.  J.  (M.C.)  69  ;  41  W.  R.  332. 
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carnal  know^ledge  of  any  girl  aged  between  thirteen  and 
sixteen  years,  is  also  a  misdemeanor,  pnnishable  like  the 
last-mentioned  offence ;  bat  the  accused  mnst  be  acquit- 
ted if  he  satisfies  the  jury  that  he  had  reasonable  cause 
to  believe  that  the  girl  was  sixteen  years  old  (a). 
Although  the  girl  may  consent  or  even  incite  to  the 
commission  of  the  offence,  she  cannot  be  convicted  of 
aiding  or  abetting  it  (b).  Having,  or  attempting  to  have,  Idiots, 
unlawful  carnal  knowledge  of  any  female  idiot,  or  imbe- 
cile woman  or  girl,  under  circumstances  which  do  not 
amount  to  rape,  but  which  prove  that  the  offender  knew 
at  the  time  of  the  commission  of  the  offence  that  the 
woman  or  girl  was  an  idiot  or  imbecile,  is  a  misde- 
meanor punishable  in  the  same  way  (c).  Again,  for  the 
owner  or  occupier,  or  any  person  assisting  in  the  manage- 
ment of  premises,  to  induce  or  suffer  any  girl  to  resort 
to  such  premises  for  the  purpose  of  being  carnally  known 
by  any  man,  is,  if  the  girl  is  under  the  age  of  thirteen 
years,  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life ;  and  if  she  is  between  thirteen  and  sixteen 
years  of  age,  a  misdemeanor,  punishable  by  imprison- 
ment for  two  years  with  or  without  hard  labour,  unless 
it  be  shown  that  the  accused  had  reasonable  cause  to 
believe  that  the  girl  was  sixteen  years  of  age  (d).  Under 
this  Act  the  jury  may,  on  the  trial  of  an  indictment  for 
rape,  or  for  any  offence  made  felony  by  section  four 
thereof,  convict  the  accused  of  the  misdemeanors  men- 
tioned in  sections  three,  four,  or  five  of  the  Act,  or  of  an 
indecent  assault,  if  in  their  opinion  the  accused  is  guilty  of 
such  offence  (e).    The  misdemeanors  just  referred  to  are : — 

(a)  Procuring  the  defilement  by  any  person  of  a 
woman  or  girl  by  threats,  or  by  false  representations,  or 
by  administering  drugs,  &c.  (/). 

(a)  48  &  49  Vict.  I*.  69,  8.  5. 

(6)  A.  V.  Tyrell,  L.  R.  [1894],  i  Q.  B.  710;  63  L.  J.  (M.C.)  58;  70 
L.  T.  41  ;  42  W.  R.  255.  (c)  48  &  49  Vict.  c.  69,  s.  5. 

(d)  Jbid.  8.  6.  V.  It.  V.  Webster,  L.  R.  16  Q.  B.  D.  134  ;  55  L.  J.  (M.C.) 
63  ;  53  L.  T.  (N.S.)  824.  (e)  48  &  49  Vict.  c.  69,  s.  9. 

(/)  48  &  49  Vict.  c.  69,  8.  3,  proyided,  in  the  case  ot  false  representations, 
the  woman  is  not  of  known  immoral  character. 
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Procuration. 


(b)  Attempting  to  have  unlawful  carnal  knowledge  of 
a  girl  under  thirteen  years  of  age  (a) . 

(c)  Defilement  of  a  girl  between  thirteen  and  sixteen 
years  of  age,  or  of  any  female  idiot  or  imbecile,  under 
circumstances  not  amounting  to  rape  (b). 

It  should  be  observed  that  a  prosecution  under  the 
Act,  for  carnally  knowing  a  girl  between  the  ages  of 
thirteen  and  sixteen  years  or  of  an  idiot  or  imbecile  woman, 
or  for  attempting  to  commit  such  an  offence,  must  be 
commenced  within  three  months  after  the  commission  of 
the  offence  (c) ;  and  no  person  can  be  convicted  of  those 
offences  upon  an  indictment  for  rape  or  for  any  offence 
made  felony  by  sec.  4  unless  the  prosecution  was  com- 
menced within  that  time  (d). 

In  addition  to  the  above  the  following  acts  have  by  the 
same  Act  been  made  misdemeanors,  punishable  by  im- 
prisonment, with  or  without  hard  labour,  for  two  years, 
viz. : — 

(i.)  To  procure  or  attempt  to  procure  any  girl  or 
woman,  under  twenty-one  years  of  age,  not 
being  a  common  prostitute,  or  of  known 
immoral  character,  to  have  unlawful  caroal 
connection  with  another  person,  either  within 
or  without  the  Queen's  dominions  (e). 

(2.)  To  procure  or  attempt  to  procure  any  woman  or 
girl,  either  within  or  without  the  Queen's 
dominions,  to  become  a  common  prostitute  (/). 

(3,)  To  procure  or  attempt  to  procure  any  woman  or 
girl  to  leave  the  United  Kingdom,  with  intent 
that  she  may  become  the  inmate  of  a  brothel 
elsewhere  (g). 


(a)  48  &  49  Vict  c.  69,  8.  4. 
(c)  Ibid.  8.  5. 

(e)  48  &  49  Vict.  c.  69,  8.  2(1). 
ig)  J  bid.  8.  2  (3). 


(b)  Ibid,  8.  5. 

[d)  B.  V.  Cotton,  60  J.  P.  824. 

(/)  Ibid.  8.  2  (2). 
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(4.)  To  procure  or  attempt  to  procure  any  woman  or 
girl  to  leave  her  nsual  place  of  abode  in  the 
United  Kingdom  (such  place  not  being  a 
brothel),  with  intent  that  she  may,  for  the 
purposes  of  prostitution,  become  the  inmate 
of  a  brothel  within  or  without  the  Queen's 
dominions  (a). 

The  Criminal  Law  Amendment  Act,  1885,  also  pro- Evidence, 
vides  that  in  cases  of  unlawful  procuration,  and  defiling 
women  by  means  of  false  pretences  or  the  administration 
of  drugs,  or  attempting  to  commit  those  offences,  the 
accused  person  shall  not  be  convicted  on  the  evidence  of 
one  witness,  unless  such  witness  be  corroborated  in  some 
material  particular  by  evidence  implicating  the  accused  (b). 
Upon  a  charge  of  defiling  a  girl  under  thirteen  years  of 
age,  who  apparently  does  not  understand  the  nature  of 
an  oath,  her  statement  may  nevertheless  be  received  if 
the  court  considers  that  she  is  of  sufiScient  intelligence  to 
Justify  that  course,  and  that  she  understands  the  duty  of 
speaking  the  truth  ;  but  in  that  case  her  evidence  must 
be  corroborated  by  other  material  evidence  implicating  the 
accused  (c). 

It  should  be  observed  that  in  all  prosecutions  under  Husband  or 

,■••      A    ,  jii«x"L  fi    '    n  J.  li.  wife  as  witness. 

this  Act,  and  also  in  the  case  of  indecent  assault  men- 
tioned below,  the  wife  or  husband  of  the  accused  person 
may  be  called  as  a  witness  not  only  for  the  defence  but 
also  for  the  prosecution,  and  without  the  consent  of  the 
person  charged  (d).  But  such  a  witness  could  not  be 
compelled  to  disclose  any  communication  made  to  her  or 
bim  by  the  accused  during  their  marriage  (e). 

All  misdemeanors  under  this  Act,  are  made  subject  to 
the  provisions  of  the  Vexatious  Indictments  Act  (/). 

(a)  48  &  49  Vict.  c.  69,  8.  2  (4). 
{b)  Ibid,  S8.  I,  2. 

ic)  IbUl.  s.  4.     R.  V.  Wealand,  L.  R.  20  Q.  B.  D.  827  ;  R.  v.  Paul,  L.  R. 
25  Q.  B.  D.  202  ;  59  L.  J.  (M.C.)  138  ;  62  L.  T.  845 ;  38  W.  R.  704. 
(eQ  61  &  62  Vict.  c.  36,  s.  4. 
(e)  Ibid.  B.  I  (d).  (/)  48  &  49  Vict.  c.  69,  a.  17.     v.  p.  350. 
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Abusing 

female 

lunatics. 


Indecent 
assault,  Ac. 


If  any  person  employed  in  an  institution  for  lunatics 
or  any  person  having  the  charge  of,  or  any  attendant  on, 
any  single  lunatic  patient,  carnally  knows  any  female 
under  treatment  as  a  lunatic  in  such  institution,  or  as  a 
single  patient,  or  attempts  to  commit  that  offence,  he  is 
guilty  of  a  misdemeanor,  and  is  liable  to  imprisonment 
with  hard  labour  for  two  years.  The  consent  of  the 
lunatic  will  be  no  defence  to  such  a  charge  {a). 

To  commit  an  indecent  assault  upon  any  female  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding 
two  years  (b). 

It  is  no  defence  to  a  charge  of  indecent  assault  on  a 
young  person  under  the  age  of  thirteen  to  prove  that  he 
or  she  consented  to  the  act  of  indecency  (c). 


Sodomy  and 
bestiality. 


Attempt,  Ac. 


Outrages  on 
decency. 


UNNATURAL    CRIMES. 

To  commit  the  crime  against  nature,  with  mankind 
or  with  any  animal,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  life,  or  by  imprisonment  with 
or  without  hard  labour  for  not  exceeding  two  years  (d). 
The  evidence  is  similar  to  that  in  rape,  with  two  excep- 
tions— (a)  the  consent  of  the  person  upon  whom  it  was 
perpetrated  is  no  defence,  (b)  Both  parties,  if  con- 
senting, are  equally  guilty  ;  but  if  one  of  the  parties  is 
a  boy  under  the  age  of  fourteen  years,  it  is  felony  in  the 
other  only. 

To  attempt  to  commit  the  crime,  or  to  make  an  assault 
with  intent  to  commit  the  same,  or  to  make  any  indecent 
assault  upon  a  male  person,  La  a  misdemeanor,  punishable 
by  penal  servitude  to  the  extent  of  ten  years  (e). 

And  now  by  the  Criminal  Law  Amendment  Act,  1885, 
for  a  male  person,  either  in  public  or  private,  to  commit 


(a)  53  Vict.  c.  5,  s.  324. 

(c)  43  &  44  Vict.  c.  45,  s.  2. 

(d)  '        ~' 


(6)  24  &  25  Vict.  c.  icx),  8.  52. 


(«)  24  &  25  Vict.  c.  icx),  8.  61 ;  54  &  55  Vict.  c.  69,  s.  i. 
(e)  24  &  25  Vict.  c.  100,  8.  62.    As  to  obtaining  money  by  threatening  to 
accuse  of  this  crime,  v.  p.  96. 
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or  be  a  party  to  the  commission,  or  to  procure  or  attempt 
to  procure  the  commission,  by  any  male  person,  of  any 
act  of  gross  indecency  with  another  male  person,  is  a 
misdemeanor,  punishable  by  imprisonment  for  not  more 
than  two  years,  with  or  without  hard  labour  (a). 


ATTEMPTS  TO  PROCURE  ABORTION. 

Three    classes    of    persons   may    be  guilty  of   crimes  Attempt  to 
under  this    heading.     The  woman   herself — the    person  aborSon, 
who  procures  or  supplies  the  drug,  &c. — any  other  person 
assisting. 

For  a  woman  being  with  child,  with  intent  to  procure  by  the  woman, 
her  own  miscarriage,  to  administer  to  herself  any  poison 
or  other  noxious  thing,  or  to  use  any  instrument  or  other 
means;  or 

For  any  person  to  do  the  same  with  intent  to  procure  by  some  other 
the  miscarriage  of  a*iy  woman,  whether  she  be  with  child  p^"^^' 
or  not,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life(&).  It  is  not  necessary  that  the  drug 
administered  should  produce  miscarriage  or  even  have  a 
tendency  to  do  so ;  it  is  enough  if  it  is  **  noxioas,"  and  is 
given  with  the  intent  charged  (c). 

For  any  person  to  procure  or  supply  poison  or  other  Supplying  the 
noxious  thing,  or  any  instrument  or  other  thing,  knowing  °^^*°** 
that   the  same  is  intended  to  be  unlawfully  used  with 
intent  to  procure  the  miscarriage  of  a  woman,  whether 
she  be  with  child  or  not,  is  a  misdemeanor,  punishable  by 
penal  servitude  to  the  extent  of  three  years  (d). 


CONCEALMENT   OF  BIRTH. 

If  a  woman  is  delivered  of  a  child,  every  person  who  Conceahnent 
by  any  secret  disposition  of  the  dead  body  of  the  child,  °^  ^^^^' 

{a)  48  &  4^  Vict.  c.  69.  s.  n.  (6)  24  &  25  Vict.  c.  100,  s.  58. 

(c)  It.  V.  Oramp,  14  Cox,  390  ;  L.  R,  5  Q.  B.  D.  307  ;  49  L.  J.  (^I.C.)  44  ; 
42  L.  T.  442  ;  Warb.  L.  C.  125.  (d)  24  &  25  Vict.  c.  100,  8.  59. 
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What  must  be 
proved. 


whether  it  died  before,  at,  or  after  its  birth,  endeavours 
to  conceal  the  birth  thereof,  is  gailty  of  a  misdemeaDor, 
punishable  by  imprisonment  not  exceeding  two  years. 
A  person  tried  for  and  acquitted  of  murder  of  a  child 
may  be  convicted  upon  the  same  indictment  of  conceal- 
ment of  birth,  if  the  facts  justify  that  conclusion  (a). 

The  denial  of  the  birth  only  is  not  sufficient.  There 
must  be  some  act  of  disposal  of  the  body  after  the  child 
is  dead  (6).  In  order  to  convict  a  woman  of  attempting 
to  conceal  the  birth  of  her  child,  a  dead  body  must  be 
found  and  identified  as  that  of  the  child  of  which  she  is 
alleged  to  have  been  delivered  (c).  It  will  be  noticed 
that  the  offence  may  be  committed  by  others,  and  not 
only  by  the  mother. 


Abduction. 


On  account  of 
the  woman's 
fortune. 


ABDUCTION. 

We  may  distinguish  four  classes  of  cases : — 

i.   Of  a  woman  on  account  of  her  fortune. 

Where  a  woman  of  any  age  has  any  interest,  present 
or  future,  in  any  real  or  personal  estate,  or  is  a  pre- 
sumptive heiress,  or  presumptive  next  of  kin  to  any  one 
having  such  interest  —  (a)  whosoever,  from  motives  of 
lucrc^  takes  away  or  detains  such  woman  against  her 
will,  with  intent  himself,  or  to  cause  some  other  person 
to  marry  her,  or  have  carnal  knowledge  of  her — or 
(b)  whosoever  fraudulently  allures,  takes  away,  or  detains 
such  woman,  being  under  the  age  of  twenty-oiie^  out  of 
the  possession  or  against  the  will  of  her  father  or  mother, 
or  other  person  having  the  lawful  care  or  charge  of 
her,  with  like  intent,  is  guilty  of  felony,  punishable  by 
penal  servitude  to  the  extent  of  fourteen  jears.  The 
convicted  person  is  also  rendered  incapable  of  taking  any 
interest  in  her  property ;  and  if  he  is  married  to  her, 
the   property  will  be  settled   as  the   Chancery  Division, 


[a)  24   25  Vict.  c.  100,  s.  60. 
(f)  R.  V.  iniliamSy  11  Cox,  684. 


{b)  R  V.  Turner.  8  C.  &  R  755. 
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upon  an  information  at  the  suit  of  the  Attorney-General^ 
appoints  (a).     The  intent  to  marry  or  have  carnal  know- 
ledge need  only  be  proved,  not  the  carrying  out  of  that  • 
intent. 

ii.  By/orce,  with  intent  to  niarry. 

The    same    punishment    attends    the   foixible    taking  By  force,  with 
away  or  detaining  against  her  will  a  woman  of  any  age  ^^J"" 
with  intent  to  marry  or  carnally  know  her,  or  cause  her  to 
be  married  or  carnally  known  by  any  other  person  (&), 

iii.  Of  an  unmarried  girl  under  the  age  of  eighteen 
years,  with  intent  to  have  carnal  knowledge. 

Whoever,  with  intent  that  any  unmarried  girl  under  Abduction  of 
the    age    of    eighteen   years    shall    be    unlawfully   and  fighuen  with 
carnally  known  by  any  man,  takes  such  girl  out  of  the  j^J.®^J  iSiow  ^ 
possession  and  against  the  will  of  her  father,  or  mother,  ledge. 
or  other  person  having  the  lawful  care,  or  charge  of  her, 
is  guilty  of  a  misdemeanor,  and  liable  to  imprisonment 
for  not   more    than    two    years,  with    or  without    hard 
labour  (c). 

It  is  also  a  misdemeanor,  punishable  in  like  manner,  Unia^vfui 
to  detain  any  woman  or  girl  against  her  will,  either  in  a  ^th^iitent  to 
brothel  or  in  any  premises,  with  intent  that  she  may  be  t*^®  f*J°*^ 

•^    *  '  •'  knowledge. 

unlawfully  and  carnally  known  by  any  man  (rf). 

Withholding  her  wearing  apparel  or  other  property, 
or  using  threats  of  legal  proceedings  against  her  if  she 
should  take  away  with  her  any  wearing  apparel  lent  or 
supplied  to  her,  constitute  a  detention  under  this  Act  (e). 

iv.  Of  a  girl  under  sixteen  years  of  age. 

To  unlawfully  take  or  cause  to  be  taken  any  unmarried  Of  girl  under 
girl  under  the  age  of  sixteen  out  of  the  possession  and 
against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her,  is  a  mis- 


(a)  24  &  25  Vict.  c.  100,  8.  53.  (b)  Ibid.  s.  54. 

(c\  ii8  &  AQ  Vict.  c.  6q.  a.  7.  (d)  Ibid.  s.  8. 


(a)  24  &  25  Vict.  c.  lOOf  8.  53. 
(c)  48  &  49  Vict.  c.  69,  8.  7. 
(e)  Ibid,  8.  8. 
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demeanor,   punishable    by  imprisonment    not    exceeding 

two  years,  (a) 

If  the  girl  leaves  her  father,  &c.,  withont  any  induce- 
ment on  the  part  of  the  defendant,  and  then  goes  to  him, 
he  is  not  within  the  statute  (b).  Nor  is  he^  if  he  did  not 
know,  and  had  no  reason  to  know,  that  she  was  under 
the  lawful  charge  of  her  father  or  other  person,  and  it  is 
necessary  for  the  prosecution  to  give  some  evidence  from 
which  such  knowledge  may  properly  be  assumed  (c).  Of 
course  mere  absence  for  a  temporary  purpose  and  with 
the  intention  of  returning  does  not  interrupt  the  pos- 
session of  the  father,  &c.  It  is  no  defence  that  the 
defendant  did  not  know  her  to  be  under  sixteen,  or 
might  suppose  from  her  appearance  that  she  was  older, 
or  even  that  he  believed  upon  reasonable  grounds  that 
she  was  over  that  age  (d),  A  taking  by  force  is  not 
necessary  to  constitute  the  ofEence.  It  is  immaterial 
whether  there  be  any  corrupt  motive,  whether  the  girl 
consent^  and  whether  the  defendant  be  a  male  or 
female  (e). 

In  all  the  above  cases  of  abduction  the  husband  or 
wife  of  the  accused  is  a  competent  witness  for  the  pro- 
secution even  without  the  consent  of  the  person  charged ; 
but  such  a  witness  cannot  be  compelled  to  disclose  any 
communications  made  to  him  or  her  by  the  accused 
during  their  marriage  (/). 


CHILD-STEALESG,    ABANDONns'O,    ETC." 

Child-stealing.  To  Unlawfully,  either  by  force  or  fraud,  lead  or  take 
away,  or  decoy  or  entice  away,  or  detain  a  child  under 
the  age  of  fourteen  years,  with  intent  to  deprive  the 
parent,  or  other  person  having  lawful  care  or  charge,  of 


'a)  24  it  25  Vict.  c.  100.  p.  55.  [0)  li.  V.  uujitr,  10  Uox.  402. 

(e)  R.  V.  inhhert,  L.  R.  I  C.  C.  11.  184  ;  38  L.  J.  (il.C.)  61  ;  10  L.  T. 


(6)  It.  V.  OMtr,  10  Cox.  402. 
,,    _..     , ,  _.  I  U.  U.  It.   184        "    '       ' 

(NX)  799;  17  W.  K.  384. 

[d)  li.  V.  Prince,  L.  K.  2  C.  C.  R.  154 ;  44  L.  J.  (M.C.)  122  ;  32  L.  T. 
(X.S.)  700  ;  24  W.  K.  76;  Waib.  L.  Q.  109. 

(0  JL  V.  liamllnj,  I  F.  &  F.  648. 

(/)  61  &  62  Vict.  c.  36,  ss.  I  (tl)  4. 
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the  possession  of  the  child,  or  with  intent  to  steal  any 
article  upon  or  about  the  child,  or,  with  any  such  intent, 
to  receive  or  harbour  any  such  child,  knowing  the  same 
to  have  been  so  led  away,  &c.,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  seven  years.  But 
persons  claiming  any  right  to  the  possession  of  the  child, 
or  its  mother  or  father  if  it  is  illegitimate,  do  not  fall 
within  the  statute  (a).  It  is  not  necessary  that  the  force 
or  fraud  should  have  been  practised  upon  the  child,  as 
the  case  is  within  the  statute  if  force  or  fraud  is 
employed  against  the  parent  or  guardian  (V). 

To  unlawfully  abandon  or  expose  any  child  under  the  ChUd-abandon- 
age  of  two  years  in  such  manner  that  its  life  is  endangered  exposing. 
or  its  health  is,  or  is  likely  to  be,  permanently  injured, 
is  a  misdemeanor,  punishable  by  penal  servitude  to  the 

extent  of  three  years  (c). 

» 

(a)  24  i&  25  Vict.  c.  100,  s.  .56. 

\b)  a.  V.  Bellis,  62  L.  J.  (M.C.)  155  ;  69  L.  T.  26 ;  57  J.  P.  441,  over- 
ruling B.  V.  Barrett,  15  Cox,  658. 

(c)  24  &  25  Vict.  c.  100,  8.  27  ;  V.  R.  v.  Falkingham,  L.  R.  i  C.  C.  R. 
222 ;  39  L.  J.  (M.C)  47  ;  Warb.  L.  C.  113.  See  also  57  &  58  Vict,  c.  41, 
^.  I  ;  post^  p.  186. 
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CHAPTEE   III. 

ASSAULTS,  ETC. 

Under  this  head  we   shall  consider  all    the    remaining 
offences  against  the  person. 

COMMON    ASSAULT. 

Assault  An  assavlt  is  an  attempt  or  offer  to  do  a  corporal  hart 

to  another,  even  without  touching  him,  as  if  one  lifts  up 
his  cane,  or  his  fist,  in  a  threatening  manner,  at  another ; 
or  strikes  at  him,  but  misses  him  ;  this  is  an  assanlt, 
insulivSy  which  Finch  describes  to  be  **  an  unlawful 
setting  upon  one's  person  "  (a).  Other  instances  are 
striking  at  a  man  with  or  without  a  weapon,  or  present- 
ing a  gun  at  him  at  a  distance  to  which  the  gun  will 
carry  ;  or  pointing  a  pitchfork  at  him,  standing  within 
the  reach  of  it ;  or  hdding  up  one*s  fist  at  him  ;  or  any 
other  such  like  act  done  in  an  angry  threatening  manner. 
It  will  be  noticed  that  there  need  not  be  an  actual  touch- 
ing of  the  person  assaulted.  But  mere  words  never 
amount  to  an  assault  (&). 

Comprehen-  The  legal  idea  of  an  assault  is  so  wide  that  it  includes 

crime^^*  °  ^  ^  a  variety  of  offences  which  do  not  at  first  sight  seem  to 
be  assaults,  at  least  in  the  popular  signification  of  the 
term ;  for  example,  putting  a  child  into  a  bag,  hanging 
it  on  some  palings,  and  there  leaving  it  (c).  And  indeed 
it  has  been  held  that  detaining  a  child  at  a  board  school, 
afber  the  regular  school  hours,  and  preventing  such  child 
from    leaving    the    school,    for    not    learning    "  home 

(a)  3  BI.  1 20.  (6)  I  Hawk.  c.  62  8.  i. 

(c)  B.  V.  March,  i  C.  &  K.  496. 
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iessoDB,"  which  the  master  had  directed  the  child  to  learn, 
but  which  the  master  had  no  power  nnder  the  Ele- 
mentary Education  Acts  to  do,  amounts  to  a  criminal 
assault  (a). 

A  battery  is  not  necessarily  a  forcible  striking  with  the  Battery, 
hand  or  stick  or  the  like,  but  includes  every  touching  or 
laying  hold  (however  trifling)  of  another  person,  or  his 
clothes,  in  an  angry,  revengeful,  rude,  insolent,  or  hostile 
manner  ;  for  example,  jostling  another  out  of  the  way  (b). 
Thus,  if  a  man  strikes  at  another  with  a  cane  or  iSst, 
or  throws  a  bottle  at  him,  if  he  miss,  it  is  an  assatdt; 
if  he  hit^  it  is  a  battery.  Every  battery  includes  an 
assault.  . 

As  a  rule,  consent  on  the  part  of  the  complainant  Effect  of 
deprives  the  act  of  the  character  of  an  assault,  unless,  ^^^^ 
indeed,  non-resistance  has  been  brought  about  by 
fraud  (c).  But  the  fact  of  consent  will  in  general  be 
immaterial  where  the  alleged  assault  is  of  such  a  nature 
that  its  infliction  is  injurious  to  the  public  as  well  as  to 
the  person  injured,  and  involves  an  actual  breach  of 
the  peace.  Thus,  the  principals  at  a  prize  fight,  and 
all  persons  aiding  and  abetting  them,  are  guilty  of  an 
assault  (d). 

A  common  assault  is  also  the  subject  of  a  civil  action  Assault  the 
for  damages ;  and  the  party  injured  may  either  prosecute  Svu^roceed- 
or  bring  his  action  first.     The  court  will  not,  however,  ^^ 
pass  judgment  during  the  pendency  of  a  civil  action  for 
the  same  assault  (e),  the  reason  obviously  being  that  other- 
wise the  issue  of  the  civil  action  might  be  prejudiced. 

A  common  assault,  that  is,  a  mere  assault  which  may  Punishment, 
■or  may  not  have  proceeded  to  a  battery,  is  a  misdemeanor,  aon?™^*^" 

(a)  Hunter  v.  Johnsoji,  53  L.  J.  (M.C.)  182. 

(b)  I  Hawk.  c.  62,  8.  2.     v.  Cotoard  v.  Badddey^  4  H.  &  N.  478. 

(c)  Except  in  the  case  of  an  indecent  assault  on  a  child  under  thirteen 
jears  of  i^.  v.  43  &  44  Vict.  c.  45,  s.  2 ;  also  the  iudgments  of  Wills  and 
Stapheu,  J.  J.,  in  M.  v.  Clarence^  L.  R.  22  Q.  B.  D.  23 ;  58  L.  J.  (M.C) 
10 ;  59  L.  T.  780 ;  37  W.  R.  166 ;  Warb.  L.  C.  137. 

{d)  M,  V.  Coney,  L.  R.  8  Q.  B.  D.  534 ;  51  L.  J.  (M.C.)  66 ;  46  L.  T, 
307  ;  30  W.  R.  678  ;  Warb.  L.  C.  55. 
{«)  i?.  V.  Mahon^  4  A.  &  £.  575. 
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Snmm&ry 
proceedings. 


Separation 
Order. 


punishable  by  imprisonment  not  exceeding  one  year  (a). 
But  the  justice  of  the  case  is  often  more  adequately  met 
.by  compensation  to  the  person  injured.  Therefore,  with, 
the  assent  of  the  prosecution,  if  the  circumstances  appear 
to  warrant  that  course,  the  court  may  allow  the  defendant 
to  plead  guilty,  and  inflict  upon  him  a  merely  nominal 
fine,  on  the  understanding  that  he  shall  make  a  compen- 
sation to  the  prosecutor  (&). 

Common  assaults  are  usually  disposed  of  by  the  magis- 
trates at  petty  sessions.  The  limit  of  punishment  in 
ordinary  cases  of  such  summary  conviction  is  a  fine  of 
;£^5  or  imprisonment  not  exceeding  two  months ;  but  in 
more  aggravated  cases  of  assault  upon  boys  whose  age 
does  not  exceed  fourteen  years,  or  upon  any  female,  the 
limits  are  ;£^20  and  six  months  (c).  But  a  Court  of 
Summary  Jurisdiction  has  no  power  to  convict  of  a 
common  assault,  unless  the  complaint  to  the  court  is 
made  by  the  party  aggrieved,  or  some  one  on  his  behalf, 
but  this  does  not  apply  to  the  aggravated  assaults  above 
mentioned  (ct). 

A  recent  statute  (e)  has  much  extended  the  power 
which  the  court  possessed  under  the  Matrimonial  Causes 
Act,  1878,  of  making  an  order  having  the  effect  of  a 
decree  for  a  judicial  separation  in  a  case  of  aggravated 
misconduct  by  a  husband  toward  his  wife. 

It  is  now  provided  that  a  married  woman  whose 
husband  has  been  convicted  summarily  of  an  aggravated 
assault  upon  her,  or  has  been  convicted  upon  indictment 
of  any  assault  upon  her,  and  sentenced  to  a  fine  of  more 
than  ;£^5  or  to  imprisonment  for  a  term  exceeding  two 
months,  or  whose  husband  shall  have  deserted  her  or 
been  guilty   of   persistent  cruelty  to  her,  or  of   wilful 


{a)  24  &  23  Vict.  c.  icx),  8.  47.  (6)  E,  v.  Roxburgh,  12  Cox,  8. 

(c)  24  &  25  Vict.  c.  100,  ss.  42,  43. 

\d)  Nicholson  v.  Booth,  57  L.  J.  (M.C.)  43 ;  but  the  defendant  may  be 
committed  for  trial  and  convicted  on  indictment  although  the  party  aggrieved 
has  not  made  complaint,  B.  v.  Gaunt^  73  L.  T.  585  ;  18  Cox  C.  C.  210  ;  60 
J.  P.  90.  («)  58  &  59  Vict.  0.  39. 
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n^lect  to  provide  reasonable  maintenance  for  her  or  her 
infant  children,  and  shall  thus  have  caused  her  to  live 
apart  from  him,  may  apply  to  a  Court  of  Summary 
Jurisdiction,  or  to  the  court  before  whom  her  'husband 
has  been  convicted  on  indictment,  for  an  order  under 
the  Act  {a).  The  court  may  thereupon  make  an  order 
having  the  effect  of  a  judicial  separation,  and  may  also 
give  to  the  wife  the  legal  custody  of  the  children  of  the 
marriage  while  under  the  age  of  sixteen,  and  order  the 
husband  to  pay  her  for  maintenance  a  sum  not  exceed- 
ing £2  per  week  (&).  An  order  cannot  be  made  under 
this  Act  if  it  is  proved  that  the  wife  has  committed 
adultery,  unless  the  husband  has  condoned  or  connived  at 
or  by  his  wilful  neglect  or  misconduct  conduced  to  such 
adultery ;  and  if  the  wife,  after  the  making  of  the  order, 
either  commits  adultery  or  voluntarily  resumes  cohabita- 
tion with  her  husband  the  order  is  to  be  discharged  (c). 
If  the  court  thinks  that  the  matter  would  be  more  con- 
veniently  dealt  with  by  the  High  Court  it  may  refuse  to  • 

make  an  order  {d).  A  right  of  appeaj  is  given  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court  (e). 

The  magistrates  have  no  power  to  hear  and  determine  any  When  juns- 
case  of  assault  in  which  any  question  shall  arise  as  to  the  magistrates  i» 
title  to  lands,  tenements,  or  hereditaments,  or  any  interests  °"'**®^* 
therein  or  accruing  therefrom,  or  as  to  any  bankruptcy  or 
insolvency,  or  any  execution  under  the  process  of  any  court 
of   justice.     And  if  the  assault  is  accompanied   by  an 
attempt  to  commit  a  felony,  or,  in  the  opinion  of  the 
magistrates^  is  a  fit  subject  for  prosecution  by  indictment, 
they  must  abstain  from  any  final  adjudication,  and  leave 
the  case  to  be  prosecuted  by  indictment  (/). 

As  to  the  evidence  on  behalf  of  the  accused,  it  may  Defence. 
be   stated   generally   that  the   same    facts  which  would 
excuse  a  homicide  on  the  ground  of  misadventure  are  a 


(a)  j8  &  59  Vict.  c.  39,  s.  4. 
\c)  Ibid.  88.  6,  7. 
(e)  Ibid.  9.  II. 


(6)  Ibid.  8.  5. 

{d)  Ibid.  8.  10. 

(/)  24  &  25  Vict.  c.  100,  8.  46. 
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good  defence  upon  an  indictment  for  a  battery  (a). 
Other  defences  are,  that  it  was  committed  merely  iq  self- 
defence,  or  in  the  proper  administration  of  moderate 
correcti(9n,  or  in  the  execution  of  public  justice,  or  in 
some  lawful  game.  In  order  that  the  defendant  should 
not  be  punished  twice  for  the  same  offence,  it  is  provided 
that  if  the  justices  diRmiM  a  summons  for  ^  common 
assault,  in  a  case  where  the  complaint  is  made  by  or  on 
behalf  of  the  person  aggrieved,  either  because  they  con- 
sider the  offence  not  to  be  proved,  or  that  the  assault  was 
justified,  or  so  trifling  as  not  to  merit  any  punishment,  they 
shall  give  the  accused  a  certificate  evidencing  such  dis- 
missal. If  such  a  certificate  is  obtained,  or  if  the  accused 
has  been  convicted,  and  shall  have  paid  the  fine  or  suffered 
the  imprisonment  inflicted,  he  shall  be  released  from  all 
proceedings,  civil  or  cHmincUf  for  the  same  cause  (J). 

So  much  for  common  assaults  ;  we  have  now  to  deal 
with  those  of  a  more  serious  character. 


ACTUAL    AND    GRIEVOUS    BODILY    HARM. 

Actual  bodily       If  the  assault  occasions  actual  bodily  harm,  the  pun- 
*™'  ishment  is  penal  servitude  to  the  extent  of  three  years  (c) 

for  the  misdemeanor.  Actual  bodily  harm  would  include 
any  hurt  or  injury  calculated  to  interfere  with  the  health 
or  comfort  of  the  prosecutor ;  it  need  not  be  an  injury  of 
a  permanent  character  (e2).  Communicating  a  venereal 
disease  to  one's  wife  is  not  assaulting  her,  nor  does  it 
amount  to  inflicting  upon  her  actual  bodily  harm  within 
the  meaning  of  the  Act  («). 

Wounding  and      Unlawfully  and  maliciously  wounding  or  inflicting  any 

hSin.^  *       ^grievous  bodily  harm  upon   any  other   person,    with  or 

without  any  weapon  or  instrument  is   a    misdemeanor, 

punishable  by  penal   servitude  to  the  extent   of  three 


(flf)  Arch,  759.  (6)  24  &  25  Vict.  c.  100,  ss.  44,  45. 

(c)  Ibid.  8.  47.  {d)  Arch.  759. 

(c)  R,  V.  Clarence,  58  L.  J.  (M.C.)  10 ;  L.  R.  22  Q.  B.  D.  23 ;  Warb, 
L,  C.  137. 
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years  (a).  If  any  person  (a)  wound,  (b)  cauee  grievous 
bodily  harm  to,  (c)  shoot  at,  or  (d)  attempt  to  shoot  at 
any  other  person,  loith  intent  to  (a)  maim,  (b)  disfigure, 
or  (c)  disable  any  person,  or  (d)  to  do  some  other 
grievous  bodily  harm  to  him,  or  (e)  to  resist  or  prevent 
the  lawful  apprehension  of  any  one,  he  is  guilty  of  a 
felony,  punishable  by  penal  .servitude  to  the  extent  of 
life  (b), 

i       To  constitute  a  wounding^  the  continuity  of  the^skJft  Wound. 

/  mustjjfibr^wn.  The  nature  of  the  instrument  is  im- 
material, wEether  it  be  a  stab  by  a  knife,  a  kick,  or  a 
gunshot  wound,  &c.(c). 

To  maim  is  to  injure  any  part  of  a  man's  body,  which  Maim. 
may  render  him  less  capable  of  fighting.     The  injury  is 
termed  mayhem. 

The    term  "  disfigure "    explains    itself.     To    disabUj  Disficrure, 
refers  to  the  causing  of  a  permanent,  and  not  merely  a  ^'*"'- 
temporary  disablement  (d)^ 

The  grievotis  hodUy  harm  need  not  be  either  permanent 
or  dangerous,  so  long  as  it  seriously  interferes  with 
health  or  comfort  (e). 

The  intent  can  of  course  only  be  proved  by  presump-  The  intent. 
tive  evidence  gathered  from  the  facts  of  the  case.  The 
intent  need  not  be  to  maim,  &c.,  the  particular  person 
who  is  injured,  or  indeed  any  particular  person  ;  thus,  if 
a  person  wounds  A.  while  intending  to  inflict  grievous 
bodily  harm  on  B.,  or  even  while  doing  an  unlawful  act 
as  a  mere  piece  of  foolish  mischief  provided  that  act  is 
one  likely  to  injure  others,  he  is  guilty  of  wounding  with 
intent,  &c.(/). 

(a)  24  &  25  Vict.  c.  icx>,  R.  20.  (6)  Ibid.  s.  18. 

(c)  B,  V.  Wood,  I  Mood.  C.  C.  278 ;  R,  v.  Brigge,  Ibid.  318. 

{d)  B,  V.  Boyce^  i  Mood.  O.  C.  29. 

(e)  V.  B.  V.  Ashman,  i  F.  &  F.  88. 

(/)  B,  ▼.  Martin,  L.  R.  8  Q.  B.  D.  54 ;  51  L.  J.  (M.C.)  36 ;  45  L.  T. 
(NJB.)  444  ;  ^-  "'  Latimer,  L.  B.  17  Q.,B.  D.  359 ;  55  L.  J.  (M.C.)  135  ; 
54  L.  T.  (N.S.)  789  ;  Warb.  L.  C.  107. 
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Assault  with 

felonious 

intent. 


ASSAULT   WITH   INTENT   TO   COMMIT   A   FELONY. 

This  crime  is  a  misdemeanor,  punishable  with  impri- 
sonment not  exceeding  two  years.  If  the  intent  cannot 
be  proved,  the  defendant  may  be  convicted  of  a  common 
assault  (a). 


Attempt  to 
choke,  &c., 
with  latent, 
Ac. 


To  drug,  &c., 
with  intdnt, 
Ac. 


ATTEMPT    TO    CHOKE,    ETC.,    WITH    INTENT,  ETC. 

Whosoever  attempts  to  choke,  suffocate,  or  strangle  any 
other  person,  or  by  any  means  calculated  to  choke,  &c. 
renders  any  other  person  insensible,  unconscious,  or  in- 
capable of  resistance,  with  intent  to  enable  himself  or  any 
other  person  to  commit,  or  assist  in  committing,  any' 
indictable  offence,  is  guilty  of  felony,  and  punishable  with 
penal  servitude  to  the  extent  of  life,  with  or  withont 
whipping  in  addition  (&). 

With  like  intent,  to  apply,  or  administer,  or  cause  to 
be  taken,  or  to  attempt  to  administer,  &c.,  or  to  attempt 
to  cause  to  be  administered,  &c.,  any  chloroform,  laudanam, 
or  other  stupefying  or  overpowering  drttg,  matter,  or  things 
is  a  felony,  punishable  in  the  same  way,  with  the  excep- 
tion of  the  whipping  (c). 


ADMINISTERING    POISON,    ETC. 

Administering  To  maliciously  administer,  &c.,  any  poison,  or  other 
poison,  c.  destructive  or  noxious  thing,  so  as  thereby  to  endanger 
life  or  to  inflict  grievous  bodily  harm,  is  a  felony  punish- 
able by  penal  servitude  to  the  extent  of  ten  years  (rf). 
If  the  administering,  though  it  does  not  so  endanger  life 
or  inflict  harm,  is  with  intent  to  injure,  aggrieve,  or 
annoy  the  person,  the  offence  is  a  misdemeanor,  punish- 
able by  penal  servitude  to  the  extent  of  three  years  (e). 
A  person  indicted  for  the  first  of  these  offences  may  be 
found  guilty  of  the  second  (/). 


(a)  24  &  25  Vict.  c.  100,  8.  38. 

(b)  Ibid.  B,  21 ;  26  &  27  Vict.  c.  44. 
ic)  24  &  25  Vict.  c.  100,  8.  22. 

(c)  Ibid,  8.  24. 


{d)  Ibid,  8.  23. 
(/)  Ibid,  8.  25. 
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INJURING   BY   EXPLOSIVE   OR   CORROSIVE   SUBSTANCES. 

By  explosion  of  gunpowder  or  other  explosive  sub-  injuring  by 
stance^  to  maliciously   bum^  maim,  disfigure,  disable,  or  ^^oaye!!  or 
do  any  grievous  bodily  harm  to  any  person,  is  a  felony^  S^®  sniS?^^ 
punishable  by  penal  servitude  to  the  extent  of  life  (a),  stuioes. 
The  same  punishment  is  awarded  for  causing  any  gun- 
powder, or    other   explosive   substance,  to    explode,    or 
sending  or    delivering   to,    or  causing  to    be  taken   or 
received  by,  any  person,  any  explosive  or  other  dangerous 
or  noxious  thing,  or  putting  or  laying  at  any  place,  or 
throwing  at  or  upon,  or  otherwise  applying  to  any  person 
any  corrosive  fluid  or  any  destructive  or  explosive  sub- 
stance, with  intent  to  bum,  maim,  disfigure,  or  disable,  or 
do  any  grievous  bodily  harm   to  any   person,  and   this 
whether  any  bodily  injury  be  efiected  or  not  (J).     If  the 
gunpowder   or  other  explosive   substance   is    placed,  or 
thrown   in,  upon,  or  near  any  building,  ship,  or  vessel, 
with  intent  to  do  any  bodily  injury  to  any  person,  whether 
such  purpose  be  efiected  or  not,  the  ofiender  is  guilty  of 
a  felony,  punishable  by  penal  servitude  to  the  extent  of 
fourteen  years  (c). 

ENDANGERING  SAFETY    OF   RAILWAY   PASSENGERS. 

The  following  acts  are  felonious,  punishable  by  penal  Actsendauger- 
servitude  to  the  extent  of  life: —  miw»y 

passengers, 

Q)  To  put  or  throw  upon  or  across  any  railway  any  *©io«iio«5 
wood,  stone,  or  other  thing ;  (ii)  to  take  up,  i^emove,  or 
displace  any  rail,  sleeper,  or  other  thing  belonging  to 
a  railway ;  (iii)  to  move  or  divert  any  points  or  other 
machinery  belonging  to  any  railway ;  (iv)  to  make,  or 
show,  hide  or  remove  any  signal  or  light  upon  or  near  to 
any  railway ;  (v)  to  do  or  cause  any  other  thing  to  be 
done  with  intent  to  endanger  the  safety  of  passengers  (cC)  ; 
or  (vi)  to  throw  against  or  into  any  railway  engine, 
carriage,  or  truck,  any  wood,  stone,  or  other  thing,  with 


{d)  24  &  25  Vict.  c.  100,  8.  28.  (b)  2 bid.  s.  29. 

(e)  Ibid,  8.  30.  {d)  Ibid,  s.  32. 
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intent  to  injure  or  endanger  the  safety  of  any  person 
in  the  train  (a).  If  committed  by  a  youn^  person,  these 
offences  may  be  dealt  with  summarily  and  punished  by 
fine  or  imprisonment  for  three  months  ;  and  in  the  case  of 
a  male  under  fourteen  years  of  age  with  a  whipping  (&). 

Misdemeanor.  It  is  a  misdemeanor,  punishable  with  imprisonment 
not  exceeding  two  years,  by  any  unlawful  act,  or  by  any 
wilful  omission  or  neglect,  to  endanger  the  safety  of  any 
person  conveyed  or  being  in  or  upon  a  railway,  or  to  aid 
or  assist  therein  (c). 

It  may  be  observed  here  that  an  acquittal  upon  an 
indictment  for  a  felony  under  the  above  enactments  is  no 
bar  to  a  subsequent  indictment  for  a  misdemeanor  under 
sec.  34,  although  on  the  same  facts  (d). 

As  to  injuries  from  Furious  Driving,  v.  p.  133. 


A98axilting 
those  pre- 
serving, &c,y 
wrecks. 


Impeding 
escape. 


Forcing 
seamen  on 
shore. 


ASSAULTS,    ETC.,    COISNECTED    WITH   WRECKS. 

To  assault,  and  strike  or  wound  any  magistrate, 
ofl&cer,  or  other  person  lawfully  authorised  in  or  on 
account  of  his  exercising  his  duty  in  the  preservation  of 
any  vessel  in  distress,  or  any  wrecked  vessel  or  goods,  is 
a  misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  seven  years  (e). 

To  impede  any  person  endeavouring  to  escape  from 
a  wreck  or  vessel  in  distress,  or  endeavouring  to  save 
another,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life  (/). 

FORCING  SEAMEN  ON  SHORE. 

For  a  master  or  other  person  belonging  to  a  British 
ship  wrongfully  to  force  on  shore  and  leave  behind,  or 
otherwise  wilfully  and  wrongfully  to  leave  on  shore  or  at 
sea,  any  seaman  or  apprentice,  before  the  completion  of 

(a)  24  &  25  Vict,  c,  100,  B.  33. 

(b)  42  &43  Vict  c.  49,  B.  II.    V.  Book  IV. 

(c)  24  &  25  Vict.  c.  100,  8.  34.  {d)  i?.  V.  CHlmore,  15  Cox,  85. 
(c)  24  &  25  Vict.  c.  iCK),  8.  37.                  (/)  Ibid.  s.  17. 
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the  voyage  for  which  he  is  engaged,  or  the  return  of  the 
ship  to  the  United  Kingdom,  is  a  misdemeanor  (a).  So 
also  is  it  to  discharge  or  leave  behind  any  seaman  or  Unlawfully 
apprentice  in  any  place  abroad,  without  obtaining  the  behind. 
proper  sanction  specified  in  the  Act  (b).  Each  of  these 
misdemeanors  is  punishable  by  fine  or  by  imprisonment 
not  exceeding  two  years,  or  may  be  dealt  with  on  sum- 
mary conviction,  and  in  that  case,  is  punishable  by 
imprisonment  not  exceeding  six  months,  or  a  penalty  not 
exceeding  ;£^ioo  (c). 

ASSAULTS   ON   OFFICEBS. 

To  assault,  resist,  or  wilfully  obstruct  any  peace  ofiBcer  Assanits  on 
in  the  due  execution  of  his  duty,  or  any  person  acting  ^®*^  ^  ^^' 
in  aid  of  such  officer,  or  to  assault  any  person  with 
intent  to  resist  or  prevent  the  lawful  apprehension  of 
oneself  or  of  any  other  person  for  any  ofTence,  is  a  mis- 
demeanor^ punishable  by  imprisonment  not  exceeding 
two  years  (d). 

ASSAULTS   ON   OTHERS   IN    THE    EXECUTION   OF   THEIR  DUTY. 

Clergyiaen, — (a)  By  threats  or  force  to  obstruct  or  Aflsanits,  &c., 
prevent  a  clergyman  or  other  minister  in  or  from  cele-  ^^  ^  rgymen. 
brating  divine  service  or  otherwise  officiating  in  any 
church,  chapel,  meeting-house,  or  other  place  of  divine 
worship,  or  in  or  from  the  performance  of  his  duty  in  the 
lawful  burial  of  the  dead  in  any  churchyard  or  other 
burial  place,  or  (b)  to  strike,  or  offer  violence,  to  one  so 
engaged,  or  (c)  to  arrest  upon  civil  process  one  so  engaged, 
or  who,  to  the  knowledge  of  the  accused,  is  going  to  or 
coming  from  such  performance,  is  a  misdemeanor,  punish- 
able by  imprisonment  not  exceeding  two  years  (e). 

Oamekeqpers^  v.  p.  139. 

(a)  57  &  58  Vict.  0.  60,  8.  187.  (6)  lUd.  b.  188. 

(c)  tUd.  8.  680. 

{d)  24  &  25  Vict.  c.  ic»,  8.  38  ;  v.  also  34  &  35  Vict.  0.  112,  s.  12  ;  and 
48  &  49  Vict  c.  75.    For  assaultiog,  &c.,  officers  of  the  cnstoms,  v.  p.  106. 
{e)  24  &  25  Vict.  c.  ioo>  B.-36. 
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ASSAULTS   ON   THOSE   IN   A   DEFENCELESS   POSITION. 

AHsauitsoD,  Apprentices  or  Servants, — Whofloever,  being  legally 
i^prentices  or'  liable  either  as  master  or  mistress  to  provide  for  any 
servants.  apprentice  or  servant  necessary  food,  clothing,  or  lodgings, 
wilfnlly  and  without  lawfnl  excuse  reixises  or  neglects  to 
do  60,  or  (b)  unlawfully  and  maliciously  does  or  canses 
to  be  done  any  bodily  harm,  so  that  the  life  of  the 
apprentice  or  servant  is  endangered  or  his  health  likely 
to  be  permanently  injured,  is  gnily  of  a  nusdemeanor, 
and  is  punishable  by  penal  servitude  to  the  extent  of 
three  years  (a). 

Children — ^Abandoning  or  exposing,  v.  p.  175. 

OhUdren,  For  a  person  over  sixteen  years  of  age  whp  has  the 

cSto*^^  custody  or  charge  of  a  child  under  sixteen  years  of  age, 
to  wilfully  ill-treat,  neglect,  abandon,  or  expose  such  child 
in  a  manner  likely  to  cause  it  unnecessary  suffering  or 
injury  to  its  health,  is,  under  the  Prevention  of  Crueliy 
to  Children  Act,  1894,  a  misdemeanor,  punishable,  upon 
conviction  on  indictment,  by  imprisonment  for  two  years, 
or  a  fine  of  ;£^ioo,  or  both ;  and  the  fine  may  be  increased 
to  ;£^200  or  a  sentence  of  five  years  penal  servitude  be 
inflicted  if  it  be  shown  that  the  accused  was  interested  in 
any  money  payable  on  the  child's  death,  and  knew  that 
it  was  so  payable.  A  court  of  summary  jurisdiction  may 
deal  with  the  matter  by  a  sentence  of  six  months  im- 
prisonment, or  a  fine  of  £2$,  or  both  (b).  It  is  also 
provided  by  the  same  Act  that  where  a  person  having 
the  custody  of  a  child  under  the  age  of  sixteen  is  con- 
victed of  cruelty  towards  it  or  committed  for  trial  for 
such  an  offence,  or  is  bound  over  to  keep  the  peace 
towards  the  child,  the  court  may  take  the  child  out  of 
the  custody  of  such  person  and  commit  it  to  the  custody 
of  a  relation  or  other  fit  person  and  compel  the  parent 
to  contribute   to    its   maintenance  (c).     Magistrates  are 

(a)  24  &  25  Vict.  c.  100,  B.  26.  (6)  57  Sc  58  Vict.  c.  41,  8.  i. 

(c)  Ibid,  88.  6,  7. 
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alao  empowered  npon  a  proper  information  being  laid  to 
isflae  a  warrant  authorising  a  snperior  officer  of  police  to 
search  for  any  child  who  is  alleged  to  be  ill-treated  or 
neglected,  and  if  it  is  found  to  have  been  so  ill-treated 
to  bring  it  before  the  coart  in  order  that  due  provision 
for  its  safety  may  be  made  (a).  The  Act  does  not  take 
away  the  right  of  a  parent  or  teacher,  or  other  lawfnl 
custodian  of  a  child  to  administer  punishment  to  it  (i). 

It  is  an  ofiEence,  punishable  by  a  court  of  summary  Employing 
jurisdiction,  with  imprisonment  for  three  months,  or  a  begging,  ftc. 
fine  oi  £2$y  or  both,  (a)  to  cause  or  allow  a  boy  under 
fourteen  or  a  girl  under  sixteen  years  of  age  to  be  in  any 
street  or  place  for  the  purpose  of  beg^ng,  whether  under 
the  pretence  of  singing,  selling,  &c.,  or  otherwise;  (b)  to 
cause  or  allow  children  under  those  respective  ages  to  be 
in  a  street  or  public-house  for  singing,  playing,  or  per- 
forming for  profit,  or  ofiering  anything  for  sale,  between 
9  F.M.  and  6  a.m.,  which  hours  may  be  extended  or 
restricted  by  the  local  authority  (c).  It  is  an  offence, 
punishable  in  the  same  way,  to  cause  or  allow  any  child 
under  eleven  years  of  age  to  be  o^  any  time  in  a  street,  or 
public -house,  or  in  a  circus  or  place  of  amusement,  or 
public  entertainment,  for  the  purpose  of  singing,  playing, 
or  performing  for  profit,  or  ofiering  anything  for  sale,  or 
to  cause  or  allow  a  child  under  sixteen  years  of  age  to 
be  trained  as  an  acrobat,  or  circus  performer,  or  for  any 
dangerous  exhibition ;  but  a  licence  may  be  granted  by 
magistrates,  subject  to  proper  restrictions  for  the  pro- 
tection of  the  child,  for  the  employment  of  a  child  above 
^ven  years  of  age,  to  take  part  in  such  entertainment  or 
to  be  so  trained  (d). 

In  proceedings  under  the  above-mentioned  Act,  the  ETidenoe. 
defendant's  husband  or  wife  may  be  called  as  a  witness 
for  the  prosecution  or  defence  and  without  the  consent  of 
the  person  charged,  but  cannot  be  compelled  to  disclose 


(a)  57  &  58  Vict  0.  41,  8.  10.  (b)  Ibid.  s.  24. 

(c)  JbieL  u.  2.  {d)  Ibid.  ss.  2,  3. 
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DuigeronB 
performanoes. 


Neglecting  or 

-using 
lunatics. 


any  oommnnicatioii  made  to  him  or  her  by  the  accosed 
daring  their  miarriage  {pi). 

It  is  of  conrse  necessary  to  prove  the  age  of  the  child 
in  question,  and  this  is  nsnaJly  done  by  prodacing  a 
certificate  of  birth  with  evidence  of  identity.  But  this 
may  be  proved  by  any  legal  evidence,  snch  as  the  pro- 
duction of  the  child  in  court  or  the  statement  of  a  witness, 
who  has  seen  it,  of  his  belief  as  to  its  age  (&). 

By  another  statute  it  is  forbidden  to  cause  any  male 
child  or  young  person  under  sixteen  years  of  age  or 
any  female  under  eighteen  years  of  age  to  take  part  in 
any  public  exhibition  or  performance  whereby  its  life  or 
limbs  might  be  endangered.  The  penalty  for  the  offence 
is  ;^io ;  but  if  an  accident  happens  to  the  child^  causing 
it  actual  bodily  harm,  the  employer  is  liable  to  be  in- 
dicted for  an  assault,  and  the  court  has  power  to  order 
him  to  pay  ;£^20  compensation  for  the  benefit  of  the 
child  (c). 

Lunatics, — Ill-treating,  or  wilfully  neglecting  a  patient 
in  an  institution  for  lunatics,  by  any  person  employed 
therein,  or  by  any  oue  having  charge  of  a  lunatic,  is  a 
misdemeanor,  punishable  on  indictment  by  fine  or  im- 
prisonment, or  on  summary  conviction  by  a  fine  not 
exceeding  ;^20  (d).  The  expression  ''  institution  for 
lunatics ''  includes  any  house  licensed  for  their  recep- 
tion, and  it  is  a  misdemeanor,  punishable  by  a  fine  of 
;^50,  and  by  imprisonment,  to  take  charge  of,  receive, 
or  detain  a  lunatic  for  payment  in  any  house  not  so 
licensed,  or  to  receive  or  detain  two  or  more  lunatics 
in  an  unlicensed  house,  even  if  no  payment  is  re- 
quired («). 

The    Lunacy   Act,    1890,    contains  many  other   pro- 
Co)  61  &  62  Vict.  c.  36,  88.  I  (d),  4. 

(JJ  B.  V.  Cox,  L.  R.  [1898],  I  Q.  B.  179 ;  67  L.  J.  (Q.  B.)  293 ;  77 
L.  T.  534. 

S  42  &  43  Vict  c.  34,  8.  ^  as  amended  by  60  &  61  Vict.  c.  52. 
I  53  Vict,  c.  5, 8.  322  (The  Limacy  Act,  1890).         («)  Ihid,  b.  315. 
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visions  for  the  proteotdon  of  laaatlcs,  and  iaflicts  ssvare 
penalties  if  these  provisions  are  not  complied  with  (a). 


False  Imprisonment. 

Wrongful  imprisonment  is  a  misdemeanor  at  common  False  im- 
law,  punishable  by  fine  or  imprisonment,  or  both.     All  P'^^"™^"*- 
that  the  prosecutor  has  to  pro7e  is  the  imprisonment ;  it 
is  for  the  defendant  to  justify  what  he  did  (b).     The  in- 
dictment also  usually  alleges  an  assault. 

Every  confinement  or  restraint  of  the  liberty  of  a  What  amounts 
parson  is  an  imprisonment ;  for  example,  by  forcibly  de-  pri^nment 
talning  a  man  in  the  street.  Though  a  party,  on  being 
shown  a  magistrate's  warrant,  goes  willingly  at  the  desire 
of  the  constable,  this  is  an  imprisonment  which  the 
person  giving  him  into  custody  may  be  called  upon  to 
justify  (c). 

We  shall  see  under  the  title  '^  Arrest,"  in  what  cases 
one  person  is  justified  in  detaining  another  (d). 

(a)  See,  in  particular,  a.  316,  Neglect  to  send  notices  on  admission  to 
institution,  or  on  discharge  o^  death ;  s.  317,  Wilful  misstatements  in 
petitions,  medical  certificates,  reports,  &c. ;  s.  318,  False  entries  in  books  or 
returns ;  s.  319,  Omission  to  give  notice  of  lunatic's  death  to  Coroner  ;  s.  321, 
Obstructing  Lunacy  Commissioners  or  visitors ;  s.  40,  Using  mechanical 
means  of  bodily  restraint  on  lunatics  without  necessity  or  contrary  to  regula- 
tions of  Act ;  s.  214,  Making  untrue  statements  for  the  purpose  of  obtaining 
a  licence  for  a  house  for  the  reception  of  lunatics ;  s.  222,  Detaining  lunatics 
more  than  two  months  after  the  licence  for  the  house  has  expired  ;  s.  233, 
Lodging  lunatics  in  premises  not  included  in  the  licence.  Offences  against 
any  of  these  sections  are  declared  to  be  misdemeanors. 

(6)  Arch.  797. 

(c)  Chinn  v.  Morris,  2  C.  &  P.  361  ;  but  v.  also  Arrowsmith  v.  Le 
Meaurier,  2  B.  &  P.  N.  R.  2H. 

((Q  As  to  indecent  assault,  v.  p.  170;  Assaults  in  Trade  Disputes,  v. 
p.  112  ;  Spring  Guns^  &c.,  v.  p.  141. 
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PART   III. 

OFFENCES  AGAINST  INDIVIDUALS— THEIR 

PROPERTY. 


CHAPTER    I. 


DeflnitioQ  of 
larceny. 


Laroeny, 
simple  or 
compound. 


LABCENY. 

Labceny  or  theft  may  be  defined  as  the  wilfully 
wrongful  or  fraudulent  taking  possession  of  the  goods  of 
another  with  a  felonious  intent  to  deprive  the  owner  of 
his  property  in  them  (a). 

Larceny  is  either  Simple  or  Compound.  Compound, 
or,  as  it  is  termed,  *'  mixed  "  or  *'  complicated  "  larceny, 
differs  from  simple  larceny  merely  in  that  the  former  is 
accompanied  with  certain  circumstances  of  aggravation. 
We  shall  defer  the  consideration  of  these  aggravated 
cases  until  the  simple  crime  has  been  dealt  with. 

The  existing  statnte  law  on  the  subject  of  larceny  and 
kindred  offences  is  contained  in  the  Larceny  Act,  one  of 
the  Criminal  Law  Consolidation  Acts,  i86i(&). 

To  understand  the  definition  we  have  given,  and  to 
be  prepared  to  distinguish  the  offences  of  larceny,  em- 

(a)  Another  definition,  given  by  a  high  authority,  is  this :  "  An  act  of 
dealing,  from  any  motive  "whatever,  unlawfully  and  without  claim  of  right, 
with  anything  capable  of  being  stolen,  in  any  of  the  ways  in  which  theft 
can  be  committed,  with  the  intention  of  permanently  converting  that  thing 
to  the  use  of  any  person,  other  than  the  general  or  special  owner  thereof.*' — 
St.  Di.  254. 

(h)  24  &  25  Vict.  c.  96.  In  the  present  chapter  the  quotation  merely  of  a 
section  must  be  understood  to  refer  to  that  Act. 
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bezzlement,  and  obtaining  by  false  pretences,  the  line 
between  which  is  very  finely  drawn,  it  will  be  necessary 
to  inquire  what  is  Signified  by  ''  possession,"  what  by 
**  property." 

Possession  extends  not  only  to  those  things  of  which  Possession. 
we  have  manual  prehension^  bat  those  which  are  in  onr 
house,  on  our  land,  or  in  the  possession  of  those  under 
our  control,  as  our  servants,  children,  &c.  (a).     Property ,  Property. 
in  the  sense  of    the  definition,    is    ^'  the    right    to    the 
possession,    coupled    with    an    ability    to    exercise    that 

right "  (J). 

To  explain  the  nature  of  the  crime  it  will  be  con- 
venient to  consider  separately  the  component  parts  of  the 
definition  under  the  following  heads  : — 

i.  What  kinds  of  property  may  be  the  subjects  of 
larceny. 

ii.  What  constitutes  a  wilf  nlly  wrongful  or  fraudu- 
lent taking  possession  of  another's  goods. 

iii.  What  must  be  the  intent. 

i.  The  subjects  of  larceny. 

Though  it  may  be  said  that  there  is  not  any  tenable  What  may  be 
ground  for  making  some  kinds  of  property  incapable  of  j^rcen^^  °' 
being  the  subjects  of  larceny,  for  a  long  time  there 
were  many  of  such  exceptions.  Some  still  continue, 
while  in  other  cases  the  wrongful  taking  is  dealt  with  in 
an  exceptional  way.  The  goods  must,  in  the  absence  of 
any  express  statutory  enactment,  he^jpersonal  goods. 
This  is  the  only  kind  of  property  which  can  be  the 
subject  of  larceny  at  common  law.  As  to  other 
kinds : — 

(a)  The  first  and  chief  example  of  the  common  law  First  exLiuBion 
exclusion    is — ^Things    real,  as    lands    and    houses ;  and  ^jj^****"^!  ^^^' 
things    attached    or    "belonging    to    the    realty^    as    trees,  / 

(a)  Bosc  609 ;  v.  B,  v.  Retd,  23  L.  J.  (M.C.)  25.  (6)  Rose.  609. 
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growing  crops,  grass,  the  stones  or  lead  of  a  house ; 
also  title  deeds  and  other  writings  relating  to  real 
estate,  inasmuch  as  they  savour  of  the  realty,  and 
pass  like  real  property  to  the  heir  or  devisee.  If  the 
rights  of  the  owner  of  such  property  are  violated,  he 
must  seek  a  remedy  in  a  civil  action  of  trespass.  He 
cannot,  as  a  rule  (see  exceptions  below),  appeal  to  the 
criminal  law  for  the  punishment  of  the  offender.  But 
if  the  things  have  been  severed  from  the  land,  &a,  cg.y 
mown  grass^  and  are  then  feloniously  taken  away,  these 
may  be  made  the  subjects  of  an  indictment  for  larceny, 
inasmuch  as  by  the  severance  they  have  become  personal 
goods.  However,  to  give  them  this  quality  where  the 
severance  has  been  by  the  wrongdoer  himself  a  substantial 
interval  must  have  elapsed  between  the  severance  and 
the  removal,  so  that  the  acts  are  perfectly  distinct.  And 
in  this  interval  the  wrongdoer  must  have  intended  to 
have  abandoned  the  wrongful  possession  begun  at  the 
time  of  the  severance ;  for  example,  it  will  not  be 
larceny  to  sever  and  then  conceal  till  one  can  con- 
veniently return  and  carry  away,  however  long  the 
interval  may  be,  for  the  whole  is  regarded  as  one 
continuous  act  (a). 

The  following  are  the  statutory  modifications  of  the 
rale  ezdading  this  claas  of  property  :— 

Materiaifl,  a.  Materials  of  buildingSy  fixtures^  <tc. — ^To  steal  or  to 

fixtures,  Ac.       ^^^  ^^^^    ^^^^^^  ^^  ^^^^^^  ^^^    ^^^^  ^   ^^j^  ^^^  ^j^ 

or  wood- work  belonging  to  any  building  whatsoever; 
or  any  lead,  iron,  copper,  brass,  or  other  metal ;  or  any 
utensil  or  fixture  respectively  fixed  in  or  to  any  build- 
ing whatsoever ;  or  anything  made  of  metal  fixed  in 
any  land,  or  for  a  fence  to  a  dwelling-house  or  garden 
being  private  property,  or  in  any  square  or  street,  or 
in  any  place  dedicated  to  the  public  use  or  ornament, 

(a)  jB.  v.  Townley,  L.  R.  I  C.  C.  R.  315  ;  40  L.  J.  (M.CO  144  ;  24  K  T. 
(N.S.)  517 ;  17  W.  R  725  ;  Warb.  L.  C.  140.  -B,  v.  Beady  L.  B.  3  Q.  B.  D. 
131;  47  L.  J.  (M.C.)  50. 
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or  in  any    bnrial-ground,    is   punishable  as  simple  lar- 
ceny (a). 

/3.  MiTies,  &c. — To  steal,  or  sever  with  intent  to  steal,  Ore,  coal 
the   ore  of  any  metal,   or  any  manganese,  black    lead, 
&c.,    or    any  coal  from    any  mine,   bed,  or  vein,    is    a 
felony,  punishable  by  imprisonment  not  exceeding  two 
years  (6). 

The   same   consequences  attend   thefts    of  a    similar 
nature  by  any  one  employed  about  the  mine  (0). 

y.  Trees, — ^To  steal,  cut,  destroy,  or  damage  with  Trees. 
intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling, 
shrub,  or  underwood  growing  in  a  park,  pleasure-ground, 
garden,  orchard^  or  avenue,  or  in  any  ground  adjoining  or 
belonging  to  a  dwelling-house,  if  the  injury  amounts  to 
the  value  of  ;^i,  or,  if  growing  elsewhere,  to  the  value  of 
;£^5,  is  a  felony  punishable  as  simple  larceny  (d).  If  the 
injury  is  to  the  value  of  is.,  wherever  the  tree,  &c.,  may  be 
growing,  the  accused  may  be  dealt  with  summarily,  and 
punished  for  the  first  offence,  by  fine  not  exceeding  £$ 
over  and  above  the  injury  done ;  for  the  second,  imprison- 
ment not  exceeding  twelve  months;  on  a  third  conviction, 
the  offence  is  a  felony,  punishable  as  simple  larceny  (e). 

S.  Plants,  &c. — ^To  steal,  or  destroy,  or  damage  with  Plants,  fruit, 
intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  pro-  **^" 
duction  growing  in  any  garden,  orchard,  nursery-ground, 
hothouse,  or  conservatory,  is  punishable  on  summary  con- 
viction by  imprisonment  not  exceeding  six  months^  or 
fine  not  exceeding  ;£^20.  The  second  offence  is  punish- 
able as  simple  larceny  (/). 

c.  Deeds,  &c. — ^To  steal,  or  for  any  fraudulent  purpose  Deeds,  &c. 
to  destroy,  cancel,  obliterate,  or  conceal  any  or  part  of 

(a)  8.  31.  The  punishment  for  simple  larceny  extends  to  three  years' 
penal  servitude,  v.  p.  212. 

(6)  s.  38.  (c)  8.  39.  {d)  s.  32.  (c)  s.  33. 

ij)  8.  36.  It  should  be  noticed  that  by  s.  37  stealing  cultivated  roots  or 
plants  used  for  the  food  of  man  or  beast  growing  in  any  land  is  punishable 
ou  summary  conviction  by  fine  and  imprisonment,  v.  pp.  276,  482. 
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any  docnments  (a)  of  title  to  lands,  is  a  felony  punish- 
able by  penal  servitnde  to  the  extent  of  three  years  (b). 

Second  exciu-       (b)  A  second  exclasion  by  the  common  law  is  of  choses 
in  acUon,         in  octwu  (i.e.,  mere  rights  to  demand  property  by  action 
or  other  proceedings),  or  evidence  of  such  rights. 

This  exclusion  But  without  delaying  at  the  common  law  view  of  the 
thing  oftbe  matter/  it  may  be  stated  that  the  statutory  exceptions  to 
P*®*"  it  include  practically  every  chose  in  action  that  has  ever 

been  known  to  be  stolen,  or  which  occurred  to  the  mind 
of  the  draughtsman  as  capable  of  being  stolen.  Thus,  to 
steal,  or  for  any  fraudulent  purpose  to  destroy,  cancel,  or 
obliterate  the  whole  or  any  part  of  any  valuable  security^ 
other  than  a  document  of  title  to  lands,  is  a  felony,  of 
the  same  nature  and  degree^  and  punishable  in  the  same 
manner,  as  if  the  offender  had  stolen  any  chattel  of  like 
value  with  the  sum  represented  by  the  security  (c).  The 
term  '^  valuable  security  "  is  declared  to  include  any  order, 
exchequer  acquittance,  or  other  security  whatsoever,  en- 
titling or  evidencing  the  title  of  any  person  or  body 
corporate  to  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  the  United  Kingdom,  or  of  Great  Britain, 
or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of 
any  body  corporate,  company,  or  society,  whether  within 
the  United  Kingdom  or  in  any  foreign  state  or  country, 
or  to  any  deposit  in  any  bank  ;  and  also  any  debenture, 
deed,  bond,  bill,  note,  warrant,  order,  or  other  security 
whatsoever  for  money  or  for  payment  of  money,  whether 
of  the  United  Kingdom,  or  of  Great  Britain,  or  of  Ireland, 
or  of  any  foreign  state ;  and  any  document  of  title  to 
lands  (v.  supra),  goods,  e.g.y  dock  warrants,  delivery  orders, 
and  bills  of  lading  (d) ;  also  any  Post  Office  money 
order  (e).  Of  course  under  these  terms  will  be  included 
all  ordinary  cheques,  promissory  notes,  &c. 


(a)  Ab  to  Wills,  V.  p.  19s. 

(b)  8.  28.  As  to  concealment  of  instruments  of  title,  or  falsification  of 
pedigree  bj  vendor  or  mortgagor,  or  his  solicitor  or  agent,  v.  22  &  23  Vict 
c.  35,  8.  24.  (c)  s.  27.  {d)  8.  I, 

(c)  43  &  44  Vict.  c.  33,  s.  4. 
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Notwithstanding  the  comprehensiveness  of  these  pro-  Notes,  &e,, 
visions,  it  will  be  well  in  some  cases  to  add  a  connt  to  b^^escribed 
the  indictment  describing  the  property  stolen  as  so  much  "  P'l^* 
paper,  &c. ;  for  example,  if  only  half  a  note  is  stolen  (a). 

It  will  be  convenient  to  notice  here  the  other  excep- 
tional cases  of  stealing  written  instruments. 

Wills. — To  steal,  or  for  any  fraudulent  purpose  destroy,  wuis. 
cancel,  obliterate,  or  conceal,  either  during  the  life  or 
after  the  death  of  the  testator,  the  whole  or  any  part  of 
any  will,  codicil,  or  other  testamentary  instrument,  whether 
of  real  or  personal  property,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life.  The  criminal  pro- 
ceeding does  not  affect  the  civil  remedy ;  and  no  person 
is  liable  to  be  convicted  if,  before  he  is  charged  with  the 
offence,  he  has  first  disclosed  such  act  on  oath  in  con- 
sequence of  the  compulsory  process  of  a  court  of  law  or 
equity,  or  in  compulsory  examination  or  deposition  in 
bankruptcy  or  insolvency  (&). 

Records. — To  steal,  or  for  any  fraudulent  purpose  to  Beoords. 
remove,  or  to  unlawfully  and  maliciously  injure,  oblite- 
rate, &c.,  records,  writs,  affidavits,  orders,  or  other  origi- 
nal documents  belonging  to  a  court  of  record,  or  relating 
to  any  matter,  civil  or  criminal,  depending  in  any  such 
court,  or  any  document  relating  to  the  business  of  any 
office,  or  employment  under  Her  Majesty,  and  being  in 
any  office  appertaining  to  any  court  of  justice,  or  in  any 
government,  or  public  office,  is  a  felony  punishable  by 
penal  servitude  to  the  extent  of  three  years  (c). 

(c)  A  third  exclusion  of  the  common  law  is  of  things  A  third 
2ohich  are  not  the  subjects  of  property  at  all.  excuse  . 

The  chief  example  of  this  is  in  the  case  of  certain 
animals.     But,  in  addition   to   these,    in    certain   other 

(a)  B.  V.  Mead,  4  C.  &  P.  535. 

\h)  s.  29.     This  proTision  as  to  non-Iiabilitj  refers  also  to  the  cases  of 
docaments  of  title  to  lands,  v.  p.  193. 
{e)  8.  30.     V.  B,  V.  BaUey,  L.  R.  i  C.  C.  R.  347  ;  41  L.  J.  (M.C.)  61. 
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things  there  is  no  property,  as  a  corpse.  So  it  was  said 
of  treasare-trove  (a),  waifs,  &c.  • 

Gm,  water,  aod  Water  snppUed  by  a  water  company  to  a  oonsamer, 
and  standing  in  his  pipes,  is  a  subject  of  larceny  at 
common  law  (jb) ;  so  also  is  gas  (c).  To  maliciously  or 
fraadalently  abstract  or  divert  electricity  is  by  statute 
punishable  as  larceny  (d). 

AnimaU,  when      AnimdU. — ^At  common  law  there  can  be  no  larceny  of 

the  subjects  of        .       ,      •  1  •  i      .  1  •■  _a a     t_ 

lai-ceny.  animals  in  which  there  can  be  no  property.     Such  are 

beasts  that  are  ferce  Ttaturcs  and  unreclaimed^  e,g,,  deer, 
hares,  or  conies  in  a  forest,  chase,  or  warren ;  fish  in  an 
open  river  or  pond  ;  or  birds  at  their  natural  liberty ;  and 
this  notwithstanding  that  the  right  to  take  the  animals  in 
the  particular  place  is  enjoyed  exclusively  by  one  or  more 
persons.  Thus  it  is  not  larceny  to  shoot  and  take  a  hare 
on  another  person's  land ;  the  offence  will  be  one  against 
the  Game  Laws.  On  the  other  hand,  dead  animals, 
whether  to  be  used  for  food  or  not,  may  be  the  subjects 
of  larceny.  But  where  the  killing  and  the  taking  are 
both  by  the  accused,  the  rule  noticed  above  as  to  a  break 
in  the  proceedings  by  abandoning  possession  must  be 
borne  in  mind  (e). 

Again,  if  the  animals  are  evidently  reclaimed,  or  are 
practically  under  the  care  and  dominion  of  any  person, 
and  may  serve  for  food  (e.^.,  pheasants  in  a  pheasant ry), 
they  may  be  the  subjects  of  larceny.  So,  also,  valuable 
domestic  animals,  as  horses  ;  and  all  animals  domitw 
naturce  which  serve  for  food,  as  swine,  poultry,  and  the 
like ;  and  the  products  of  any  of  them,  as  eggs,  milk, 
wool,  &c.     But  other  animals  which  do  not  serve  for  food 


(a)  But  V.  p.  59.  It  is,  however,  a  misdemeanor  to  disinter  a  dead  body 
for  the  purpose  of  dissection,  or  to  sell  it  for  gain  or  profit.  H.  t.  T^uvi 
2  T.  R.  733.  ' 

{h)  Ferens  v.  O^Brien,  L.  R.  11  Q.  B.  D.  21  ;  52  L.  J.  (M.C.)  70  ;  31 
W.  R.  643. 

(c)  B.  V.  White,  Dears.  C.  C.  203  ;  22  L.  J.  (M.C.)  123. 

(a)  45  &  46  Vict.  c.  56,  8.  23. 

<e)  V.  p.  192.     Ji.  V.  Bead,  L.  R.  3  Q.  B.  D.  131 ;  47  L.  J.  (M.C.)  50. 
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are  not  the  subjects  of  larceny  at  common  law,  «.^.,  dogs, 
bears,  foxes/  &c.,  thoagh  they  may  be  recovered  in  a  civil 
action. 

Snch  is  the  common  law ;  it  has  been  thus  modified  by 
statute : — 

a.  Beer,  —  To  unlawfully  and  wilfully  course,  hunt,  Deer, 
snare,  carry  away,  or  kill  or  wound^  or  attempt  to  kill  or 
wound,  any  deer  kept  in  an  uninclosed  part  of  a  forest, 
chase,  or  purlieu,  is  punishable,  on  summary  conviction, 
by  a  penalty  not  exceeding  ;^5o.  The  second  offence  is  a 
felony,  punishable  by  imprisonment  not  exceeding  two 
years  (a).  If  the  deed  is  done  in  an  enclosed  place,  the 
first  or  any  offence  is  a  felony,  punishable  by  imprison- 
ment not  exceeding  two  years  (&).  To  have  in  possession, 
without  satisfactorily  accounting  for  the  same,  any  deer^ 
or  the  head,  skin,  or  other  part  thereof,  or  a  snare  or 
engine  for  taking  deer  (c),  or  to  set  or  use  any  such  snare, 
or  destroy  any  part  of  the  fence  of  any  land  where  any 
deer  are  kept  {d)^  is  punishable^  on  summary  conviction, 
by  a  fine  of  £20. 

/3.  Hares  and  BaHbits. — To  unlawfully  and  wilfully,  Harea  and 
between  the  expiration  of  the  first  hour  after  sunset  and  ^^ 
the  beginning  of  the  last  hour  before  sunrise,  take  or  kill 
any  hare  or  rabbit  in  a  warren  or  ground  (whether 
enclosed  or  not)  lawfully  used  for  the  breeding  or  keeping 
of  hares  or  rabbits,  is  a  misdemeanor.  To  do  the  above 
at  any  other  time,  or  at  any  time  to  set  a  snare,  is 
punishable,  on  summary  conviction,  by  a  penalty  not  ex- 
ceeding £5  (e). 

y.  Fishj  &c. — To  unlawfully  and  wilfully  take  or  Fish, 
destroy  any  fish  in  any  water  adjoining  or  belonging  to 
the  dwelling-house  of  the  owner  of  such  water  is  a  mis- 
demeanor ;  to  do  so  in  water  not  so  situated,  but  which  is 
private  property,  or  in  which  there  is  any  private  right  of 
fishery,  is  punishable,  on  summary  conviction,  by  a  penalty 

(a)  s.  12.  (b)  8.  13.  (e)  8.  14. 

(//)  8.  15.  («)  8.  17. 
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not  exceeding  ^5  above  the  value  of  the  fish  (a).  This 
provision  does  not  apply  to  taking  fish  by  angling  in 
the  daytime,  which  in  all  cases  is  only  punishable  by 
fine. 

Oysters.  To  steal   any  oysters  or  oyster  brood  from  any  oyster 

bed  or  fishery,  being  the  property  of  any  other  person, 
and  sufficiently  marked  out,  or  known  as  such,  is  a  felony 
punishable  as  in  the  case  of  simple  larceny.  To  use  any 
net,  instrument,  &c.,  for  taking  oysters,  or  to  drag  upon 
the  ground  of  such  fishery,  whether  any  oysters  are  taken 
or  not,  is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  three  months  (b). 

Dogs.  S.  Dogs, — Stealing  a  dog  is  punishable,  on  summary 

conviction,  by  imprisonment  not  exceeding  six  months, 
or  with  a  penalty  not  exceeding  ;£^20  above  the  value  of 
the  dog.  A  second  offence  is  a  misdemeanor,  punishable 
by  imprisonment  not  exceeding  eighteen  months  (c).  The 
same  consequences,  without  the  alternative  of  imprison- 
ment for  the  first  offence,  attend  the  unlawfully  having 
possession  of  a  stolen  dog  or  its  skin,  knowing  it  to  have 
been  stolen  (d)*  To  corruptly  take  money  for  aiding  any 
person  to  recover  a  dog  stolen  or  in  the  possession  of 
any  person  not  the  owner  thereof,  is  a  misdemeanor 
punishable  by  imprisonment  not  exceeding  eighteen 
months  (e). 

Hones  and  g.  Horses,  Cow8,  Sheep,  &c. — One  reason  for  increasiug 

the  severity  of  the  punishment  is  the  ease  with  which 
the  crime  can  be  committed,  so  that  the  deterrent  effect 
of  the  consequences  may  be  proportioned  to  the  induce- 
ments to  commit  it.  On  this  account  the  punishment 
imposed  by  statute  for  stealing  any  of  these  animals 
exceeds  that  for  simple  larceny  at  common  law. 

To  steal   a  horse,  mare,  gelding,  colt,  filly ;  bull,  cow, 

(a)  8.  24. 

{b)  8.  26 ;  fiee  also  31  &  32  Vict  c.  45,  pt.  3,  bs.  2S,  42,  43,  51,  52,  55  ; 
also  47  &  48  Vict.  c.  27.  (c)  8.  18. 

{d)  8.  19  ;  see  also  8.  22.  (e)  s.  20. 
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OX,  heifer,  calf;  ram,  ewe,  sheep,  or  lamb,  is  a  felony, 
punishable  by  penal  servitade  to  the  extent  of  fourteen 
years  (a). 

To  wilfully  kill  any  animal,  with  intent  to  steal  the  Kaiing  with 

1  •  .     .  -  1  •  i_   -Li        -    -r  intent  to  eteal 

carcass,  skin,  or  any  part,  is  a   felony,   punishable  as  if  the  carcass,  &c. 
the  offender  had  been  conyicted  of  feloniously  stealing 
the  same,  pro\dded  the  offence  of  stealing  the  animal  so 
killed  would  have  been  felony  (b). 

Farther,  with  regard  to  the  goods. — As  a  rule,  the  Value  of  the 
valtLe  of  the  thing  stolen  is  no  longer  of  any  moment  in  ^ 
larceny ;  except,  indeed,  where  some  amount  is  specially 
mentioned  in  the  statute  as  of  the  essence  of  the  crime, 
for  example,  in  the  case  of  trees  (c)  ;  or  where  the  value 
of  the  thing  determines  whether  the  case  may  be  dealt 
with  in  a  summary  way  (d).  But  now  in  ordinary  cases 
no  statement  of  value  or  price  is  necessary  in  the  indict- 
ment (e).  Formerly  it  was  otherwise.  There  was  a 
division  into  grand  and  petty  larceny  ;  the  former  com- 
prising cases  of  larceny  of  goods  of  the  value  of  twelve 
pence  and  upwards  ;  such  offences  being  attended  with 
more  serious  punishment  than  petty  larcenies,  which 
comprised  cases  of  theft  where  the  value  did  not  reach 
that  sum.  Bat  this  distinction  is  abolished,  and  every 
simple  larceny  is  of  the  same  nature,  and  subject  to  the 
same  incidents,  as  grand  larceny  was  formerly  (/).  Thongh, 
to  make  a  thing  the  subject  of  an  indictment  for  larceny, 
it  must  be  of  some  value,  yet  it  need  not  be  of  the  value 
even  of  a  farthing  (^). 

« 

As  to  the  description  of  the  ownership  of  the  goods. —  Ownership  of 
The  name  of  the  owner  must  be  given  in  the  indictment,  *  ®  8?o    ^• 
unless  it  be  one  of  those   cases  in    which  the  statute 
expressly  declares  this  unnecessary,  e.g.,  of  wills  (A).     In 
other  than  these  exceptional  cases  it  must  be  proved  that 

(a)  8.  lo.        (b)   B.  II.         (c)  88.  32,  33  ;  v.  swpra,  p.  193. 

(a)  42  &  43  Vict.  c.  49,  b.  12,  and  Sched.  I. 

{e)  14  &  15  Vict.  c.  100,  8.  24. 

(/)  7  &  8  Geo.  4,  c.  29,  8.  2,  re-enacted  by  24  &  25  Vict.  c.  96,  b.  2. 

(y)  k,  V.  Morris^  9  C.  &  P.  349.  (A)  f.  29. 
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the  goods  stolen  are  the  absolate  or  special  property  of 
the  person  named  in  the  indictment  (a). 

ii.  The  wilfully  wrongful  taking  possession. 

tokfn^muft'be  "^^^  object  of  inserting  "  wilfully  "  before  the  **  wrong- 
*«  wilful."  fnl  taking  "  is  to  distinguish  the  wrongful  taking  which 
constitutes  larceny  from  the  wrongful  taking  which 
merely  affords  ground  for  a  civil  action.  Thus  a  person 
who  takes  the  goods  of  another  under  an  illegal  distress 
but  imagining  that  he  has  the  right  to  do  so,  is  liable  to 
civil  but  not  to  criminal  proceedings.  In  any  case,  if 
the  taking  is  under  colour  of  right,  though  the  supposed 
right  be  without  foundation,  there  is  no  larceny  (b). 


The  taking, 
actual  or 
constructive. 


Constnictive 
taking. 


The  taking  is  either  actual  or  constructive :  Acttud, 
when  the  thief  directly  takes  the  goods  out  of  the 
possession  of  the  owner  or  his  bailee  invito  domino  (c), 
by  force  or  by  stealth  :  Constructive,  when  the  owner 
delivers  the  goods,  but  either  does  not  thereby  divest 
himself  of  the  legal  possession,  or  the  possession  of  the 
goods  has  been  obtained  from  him  by  a  trick  and  in  pur- 
suance of  a  previous  intent  to  steal  them  (d). 

The  law  on  constructive  taking  may  be  considered  under 
the  following  heads  : 

(a)  Where,  by  the  delivery,  the  owner  of  the  goods 
passes  not  only  the  possession,  but  the  right  of  property 
also. 

(b)  Where  the  possession  has  been  obtained  animo 
furandi, 

(c)  Where  the  possession  was  originally  obtained  hovA 
fidc^  and  without  a  felonious  intent. 


{a)  As  to  the  person  in  whom  the  ownership  mast  be  laid,  ▼.  p.  326. 

(b)  V.  p.  209. 

(e)  A  slight  apparent  exception  to  the  rule,  that  the  taking  must  be  invito 
dominOf  occurs  in  the  case  of  the  owner  receiving  intimation  of  the  proposed 
theft,  and  rpsolving  to  allow  it  to  be  carried  out  in  order  to  convict  tne  thie( 
Ii.  V.  Eggington^  2  Leach,  913. 

((f)  Arch.  385.  From  this  work  is  also  taken  the  immediately  following 
clasKification  of  cases. 
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(d)  Where  the  delivery  does  not  alter  the  possession 
in  law. 

Dealing  first  with — 

(a)  Where  the  right  of  property  as  well  as  the  posses-  Property  m 
sum  is  intentionally  parted  with  hy  the  delivery,  there  can  ^®^  ^rted**" 
be   no  larceny,  however  frandalent  are  the  means  by  ^^ 
which  the  delivery  of  the  goods  is  procured.     Of  course 

the  person  who  committed  the  fraud  is  open  to  a 
charge  for  another  offence,  namely,  obtaining  goods  by 
false  pretences.  If  the  property  has  once  passed,  no  sub- 
sequent act  by  the  person  in  whom  the  right  of  property 
has  vested  can  be  construed  into  larceny,  whatever  the 
intent  of  that  person  may  be.  Thus  A.  buys  a  horse 
from  B.,  mounts  it,  says  he  will  return  immediately  and 
pay,  intending  all  the  time  to  defraud  the  seller.  B.  says, 
*'  Very  well."  A.  rides  away  and  never  returns.  There  is 
no  larceny^  because  the  property  as  well  as  the  possession 
is  parted  with  (a).     So  in  all  cases  of  selling  on  credit. 

It  is  the  same  if  the  property  is   passed  by  the  servant  Authoriiy  of 
of  the  owner,  provided  that  the  servant  has  authority  to  p^^th 
part  with  the  property  ;  but  not  if  he  has  authority  to  prop«rty  and 
part  merely  with  the  possession.     Thus,  if  the  servant  of 
B.  is  authorised  only  to  let  out  horses  on  hire,  and  he,  in 
the    case    given  above,  parts  with  the  property  in  the 
animal  to  A.,  it  is  larceny  in  A.  (6). 

(b)  Where    the  possession  of  goods  is  obtained  animo  Possession     j 
fura7idi(c),  by  the    offender    employing    some  trick  or  ^^^'J^'^„^.^ 
device ;    the    owner    not    intending    to    part  with    the  ^7 » tnck. 
property  in  the  goods,  though  he  does  with   the   tempo- 
rary  possession.      This    is    larceny,  though  there  be  a 
delivery  in  fact.     Thus,  A.  goes  to  B.'s  shop,  and,  with 

the  intention  of  stealing  the  goods,  says  that  C.  wants 
some  shawls  to  look  at,  which  is  untrue.  B.  gives  A. 
some  shawls  for  C.  to  select  from.     A.  converts  them  to 

(a)  B.  V.  Harvey,  i  Leach,  467. 

(6)  V.  jB.  v.  MiddUton,  L.  R.  2  C.  C.  R.  38 ;  42  L.  J.  (M.C.)  73  ;  28 
L.  T.  (N.S.)  777 ;  Warb.  L.  C.  155. 

(c)  As  to  what  constitutes  animus  Jurandi  or  felonious  intent,  v.  p.  209. 
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her  own  use.  This  is  larceny  in  A.,  because  B.  only 
intended  to  part  with  the  possession  and  not  the  property 
until  the  selection  was  made  (a). 

Bing-diopping.  Another  example  of  larceny  of  this  class  is  the  prac- 
tice of  "  ring-dropping."  The  prisoner  pretends  to  find 
a  ring  wrapped  in  paper  appearing  to  be  a  jeweller's 
receipt  for  a  **  rich  brilliant  diamond  ring."  He,  with 
his  accomplices,  offers  to  leave  the  ring  with  the  victim 
if  the  latter  will  deposit  his  watch  or  some  money  as 
security  for  the  return  of  the  ring.  The  watch  or 
money  is  taken  away  by  the  prisoner's  party,  and  the 
victim  finds  that  the  value  of  the  ring  is  much  below 
that  of  the  goods  he  has  parted  with  (b).  The  fact 
that  there  is  an  actual  delivery  of  goods  does  not  divest 
the  deed  of  the  character  of  larceny,  if  the  defendant, 
having  the  animtis  furandi,  obtains  them  by  frightening 
or  threatening  the  owner,  as,  for  example,  in  mock 
auctions  (c).  And  if  menaces  are  used  to  extort  an 
excessive  price  it  is  immaterial  that  some  money  is  at 
the  time  owing  from  the  prosecutor  to  the  prisoner  (d). 

Welshing.  What  is  known  as  ''welshing"  falls  also  within  the 

category  of  larcenies  by  trick.  In  one  of  these  cases 
the  prisoner,  who  occupied  a  betting-stand  at  a  race 
meeting,  just  before  one  of  the  races  was  run,  obtained 
from  the  prosecutor,  who  made  with  him  two  bets,  two 
sums  of  five  shillings,  on  the  representation  that  if  the 
horse  which  the  prosecutor  backed  won,  he  would  receive 
back  the  moneys  deposited  and  more  besides ;  and  the 
horse  which  was  backed  did  win,  but  the  prisoner 
during  the  race  went  off  with  the  money,  and  when  later 
in  the  day  found  by  the  prosecutor,  declined  to  pay, 
this  was  held  to  be  larceny,  inasmuch  as  the  prosecutor 
never  intended  to  part  with  the  property  in  the  money, 

(a)  B,  V.  Savage,  5  C.  &  P.  143.  {b)  H.  v.  Patch,  i  Leach,  238. 

ic)  B.  Y.  M'GratK  L.  R.  i  C.  C.  R.  205 ;  39  L.  J.  (M.C.)  7  ;  21  L.  T. 
(N.S.)  543  ;  18  W.  R.  119  ;  Warb.  L.  C.  147. 

{d)  li.  V.  Lovell,  L.  R.   8  Q.  B.  D.  185 ;  50  L.  J.  (M.C.)  91 ;  44  L.  T. 

(N.S.)  319. 
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except  in  a  certain  event,  which  did  not  happen,  and 
there  was  evidence  of  a  preconcerted  design  on  the  part 
of  the  prisoner  to  get  the  prosecntor's  money,  by  a  frand 
and  a  trick  (a).  Again,  where  the  prisoner  agreed  to  sell 
a  horse  to  the  prosecntor  for  £23^  of  which  £S  was 
paid  at  once,  the  agreement  being  that  the  balance 
shonld  be  paid  on  delivery  of  the  horse,  but  the  prisoner 
drove  the  horse  away  and  never  delivered  it,  it  was  held 
that  the  prisoner  was  rightly  convicted  of  larceny  of  the 
;^8,  as  the  prosecntor  only  paid  it  as  a  deposit  and  did 
not  intend  to  part  with  his  property  in  it  except  upon 
condition  that  he  received  the  horse  (b).  Many  cases 
under  this  head  which  have  been  decided  to  be  larceny 
show  how  very  narrow  the  line  is  between  this  offence 
and  that  of  obtaining  by  false  pretences.  The  true 
distinction  between  them  is,  that  in  the  former  case  the 
owner  does  not  intend  to  part  with  the  property  in  the 
goods,  but  in  the  latter  he  does^  as  a  rule,  mean  to  part 
with  it.     V.  p.  236. 

(c)    Where  the  possession  of  the  goods  is  obtained  law-  Possession  at 
fully  and  bond  fide,  witJwut  any  fravdulent  intention  i^6^5?<fe*nd 
the  first  instance. — ^Though    the   person    thus  obtaining  ^'^^^ly- 
poasession  afterwards  fraudulently  appropriated  the  goods 
to  his  own  use,  he  would   not   be  guilty  of  larceny  at 
common  law. 

In  accordance  with  the  above  rale,  in  no  case  of  bail-  Bailment, 
ment  where  the  possession  was  at  first  obtained  inno- 
cently, could  the  bailee  formerly  be  found  guilty  of  larceny. 
Bat  the  legislature  has  interfered,  and  enacted  that  the 
fraudulent  taking  or  converting  any  chattel,  money,  or 
valuable  security  by  the  bailee  of  such  property  to  his 
own  use,  or  to  the  use  of  some  other  person  than  the 
owner,  although  he  do  not  break  bulk  or  otherwise 
determine    the  bailment,    shall   be    larceny  (c).     A   man 


(a)  B,  V.  BuckmasUr,  L.  R.  20  Q.  B.  D.  182  ;  57  L.  J.  (AI.C.)  25 ;  57 
L.  T.  (N.S.)  720  ;  36  W.  R.  701  ;  Warb.  L.  C.  166. 

{b)  E.  V.  Buisttt,  L.  R.  [1892],  2  Q.  B.  312 ;  67  L.  T.  (N.S.)  124 ;  40 
NV.  K.  592;  s6  J.  P.  743. 

(c)  s.  3.     See  i?.  V.  'lomkinsoTij  14  Cox,  603. 
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can,  as  a  rule,  only  be  convicted  of  larceny  as  a  bailee 
when  the  contract  of  bailment  is  that  he  should  deliver 
back  the  very  same  chattel  or  money  which  was  en- 
trusted to  him  (a).  But  this  rule  has  been  somewhat 
extended  so  as  to  include  cases  where  goods  have  been 
intrusted  to  a  man  for  sale  and  he  has  converted  the 
proceeds  to  his  own  use ;  and,  conversely,  where  money 
has  been  put  into  his  hands  to  buy  goods  and  he  has 
appropriated  the  goods.  In  such  cases  the  person  com- 
mitting the  offence  may  be  convicted  of  larceny  as  a 
bailee  (5). 

A  somewhat  common  instance  of  larceny  by  a  bailee 
may  be  mentioned.  If  furniture  be  hired  under  a  con- 
tract on  the  hire  and  purchase  system^  and  the  hirer 
remove  and  sell  it  without  the  knowledge  or  consent  of 
the  person  from  whom  it  is  hired,  he  is  guilty  of  this 
offence  (c). 

In  order  to  justify  a  conviction  there  must  not  only 
be  evidence  that  the  prisoner  converted  the  goods  to  his 
own  use  but  the  jury  must  be  satisfied  that  he  did  so 
fraudulently,  that  is^  without  any  claim  of  right  and  with 
the  intention  permanently  to  deprive  the  owner  of  his 
property.  For  instance,  the  mere  fact  that  the  prisoner 
pawned  the  goods  is  not  of  itself  sufficient,  as  he  may 
have  intended  to  redeem  them,  but  no  doubt  when  taken 
into  consideration  with  other  circumstances,  as,  for  instance, 
when  there  are  repeated  pawnings,  it  may  be  evidence 
upon  which  a  jury  may  find  that  there  was  a  fraudulent 
intention  (d). 

As  we  shall  see,  the  Larceny  Act  deals  specifically 
with  the  cases  of  certain  persons  who  are  intrusted  with 
money  or  goods,  e.^.,  as  banker,  broker,  &c.     Other  cases 

(a)  H.  V.  Hassell,  30  L.  J.  (M.C. )  175  ;  4  L.  T.  (N.S. )  561 ;  9  W.  R.  708 ; 
8  Cox,  372. 

(b)  It.  V.  De  Jianks,  L.  R.  13  Q.  B.  D.  20  ;  53  L.  J.  (M.C.)  132  ;  33 
W.  R.  722 ;  Warb.  L.  C.  164 ;  JR.  v.  BunhcUl,  33  L.  J.  (M.C.)  75  ;  R.  v. 
HoUoway  {Governor) ^  ex  parto  George^  66  L.  J.  (Q.  B.)  830;  77  L.  T. 
247  ;  18  Cox  C.  C.  631. 

(c)  R.  V.  Miicdonald,  L.  R,  15  Q.  B.  D.  323 ;  52  L.  T.  (N.S.)  583  ;  33 
W.  R.  735.  {(l)  R.  V.  Wijnn,  16  Cox,  231 ;  Warb.  L.  C.  161. 
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of  fraudnlent  appropriation  by  those  to  whom  property 
has  been  delivered  by  some  other  person  than  the  person 
who  is  wrongly  deprived,  will  be  considered  under  the 
heading  "  embezzlement "  (a). 

(d)  Where  the  delivery  does  not  alter  the  possession  in  PoBwanon 
lav)^  in  other  words,  where,  although  there  is  a  delivery  by*de!u^^. 
of  the  goods  by  the  owner,  yet  the  possession  in  law 
remains  in  him,  the  goods  may  be  stolen  by  the  person 
to  whom  they  are  thus  delivered.  Thus  it  is  larceny  at 
common  law  for  a  servant  who  has  merely  the  care  and 
oversight  of  the  goods  of  his  master,  as  the  bntler  of 
the  plate,  to  appropriate  those  goods.  And  here  the 
felonious  intention  need  not  exist  at  the  time  of  the 
delivery,  inasmuch  as  the  delivery  is  merely  for  custody, 
the  possession  legally  remaining  in  the  master.  The 
master  must  have  been  in  possession ;  for  if  the  goods 
are  delivered  to  the  servant  for  the  master's  use,  and  the 
servant  does  not  deliver,  but  converts  them  to  his  own 
use,  this  is  not  larceny,  but  embezzlement ;  as  if  a  shop- 
man receives  money  from  one  of  his  master's  customers, 
and^  instead  of  putting  it  into  the  till,  secretes  it  (&). 

There  are  other  cases  in  which  the  possession,  though 
physically  parted  with,  still  remains  unmoved  in  the  eye 
of  the  law.  For  example,  when  the  owner  is  present  all 
the  time  the  goods  are  in  the  physical  possession  of  the 
accused,  and  has  no  intention  of  relinquishing  his 
dominion,  as  when  a  lady  handed  a  sovereign  to  the 
prisoner,  asking  him  to  procure  her  a  ticket,  and  he  ran 
off  with  it :  he  was  convicted  of  larceny  (c). 

So  a  bare  use  of  the  goods  of  another  does  not  divest 
the  owner  of  his  possession  in  law.  Thus  it  is  larceny 
for  a  person  to  fraudulently  convert  to  his  own  use  the 
plate  he  is  using  at  an  inn  (d). 

(a)  As  to  larcony  by  tenants  or  lodgers,  y.  p.  212. 
(h)  R.  V.  BvJU,  2  Leach,  841. 
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Takixig  one's 
own  goods, 


or  those  of 
one*s  consort. 


The  taking  must  be  of  another's  goods.  Therefore  a 
person  cannot  steal  his  own  goods,  if  they  are  in  his  own 
possession,  thongh  he  defraud  his  creditors  by  the 
removal;  bat  otherwise,  if  they  are  in  the  hands  of  a 
bailee,  and  the  taking  of  them  has  the  effect  of  injaring 
the  bailee  (a). 

So,  also,  if  one  of  several  joint-tenants  or  tenants  in 
common  of  personal  goods  disposed  of  them,  it  was  not 
larceny  at  common  law,  for  the  disposer  was  already  in 
possession  (b).  But  it  has  been  enacted  that  if  any 
member  of  a  co-partnership,  or  one  of  two  or  more 
beneficial  owners  of  property,  steals  any  such  property, 
he  is  liable  to  be  dealt  with  and  convicted  as  if  he  had 
not  been  in  such  position  (c). 

At  common  law  husband  and  wife,  being  one  in  law, 
could  not  steal  each  other's  goods ;  so  that  if  the  goods 
of  the  husband  were  taken  with  the  consent  or  privity  of 
the  wife,  it  was  not  larceny,  unless  the  taker  was  the 
adulterer  of  the  woman  (d).  And  so  the  adulterer  could 
not  be  convicted  merely  of  receiving  the  goods  of  the 
husband  which  had  been  taken  by  the  wife  alone  and 
received  by  him  from  the  wife,  if  he  were  no  party  to  the 
stealing  (e).  But  now  by  the  Married  Women's  Property 
Act,  1882,  every  woman,  whether  married  before  or  after 
that  Act,  has  in  her  own  name,  against  all  persons, 
including  her  husband,  the  same  remedies  and  redress 
by  way  of  criminal  proceedings,  for  the  protection  and 
security  0/  her  own  separate  property ^  as  if  such  property 

(o)  V.  B,  V.   Wilkinson,  R.  &  K.  470. 

(&)  This  does  not  apply  to  corporations,  because  in  them  individual 
members  have  not  the  right  of  possession  or  property. 

(c)  31  &  32  Vict.  c.  116,  s.  I.  A  partnership  has  been  defined  by  the 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39,  s.  i),  to  be  *'  the  relation  which 
subsists  between  persons  carrying  on  business  in  common  with  a  view  to 
profit ; "  but  it  will  be  seen  that  the  inclusion  in  the  above  provision  of  joint 
Deneficial  owners  of  property  will  cover  the  cases  of  many  associations  which 
are  not  in  law  partnerships,  as  they  do  not  exist  for  the  purpose  of  making 
profits. 

(d)  B,  V.  Tolfree^  I  Mood.  C.  C.  243.     See  also  R.  v.  FlcOman^  14  Cox, 

396. 

{e)  R,  V.  Ktimy,  L.  R.  2  Q.  B.  D.  307 ;  46  L.  J.  (M.C.)  156:  36  L.  T. 
(N.S.)36;  23  W.  R.  679. 
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belonged  to  her  as  a  feme  sole  (a).  Bat  no  sach  criminal 
proceeding  can  be  taken  by  any  wife  against  her 
husband,  while  they  are  living  together,  concerning  any 
property  claimed  by  her ;  nor,  while  they  are  living 
apart,  as  to  any  act  done  by  the  hnsband  while  they 
were  living  together,  concerning  property  claimed  by  the 
wife,  nnless  such  property  has  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting  his  wife  (6). 
In  like  manner  a  wife  doing  any  act  with  respect  to 
any  property  of  her  husband,  which  if  done  by  the 
husband  with  respect  to  the  property  of  the  wife  would 
make  the  husband  liable  to  criminal  proceedings  by 
the  wife,  is  liable  to  criminal  proceedings  by  her  hus- 
band (0).  In  any  such  proceedings  the  husband  and  wife 
respectively  are  competent  witnesses  and,  except  when 
defendant,  compellable  to  give  evidence  for  or  against  each 
other  (d). 

When  does  the  appropriation  of  things  found  amount  Appropriation 
to  an   unlawful   and  felonious  taking  P     The  true  rule  found,  when 
was  laid  down  in  B.  v.  Thurbom  (e).     "  If  a  man  find  ^*^°y- 
<*  goods  that  have  been  actually  lost,  or  are  reasonably 
'*  supposed  by  him  to  have  been  lost,   and   appropriate 
''  them,  with    intent  to   take   the  entire  dominion    over 
"them,   really   believing   when  he  takes  them  that  the 
"  owner  cannot  be  found,  it  is  not  larceny.     But  if  he 
**  take  them  with  the  like  intent,  though  lost,  or  reason- 
"  ably  supposed  to  be  lost,  but  reasonably  believing  that 
"  the  owner  can  be  found,  it  is  larceny."     Thus  to  make 
the  finding  larceny^  there  must  be  on  the  part  of    the 
finder  both  this  belief  and  this  intention  at  the  time  of 
the  finding^ 

A  somewhat  similar  but  more  difficult  question  arises  Appropriation 

1  1  »  y    •  .     1        M  o'  money  paid 

Where  money  which  is  not  due  to  a  man,  or  more  money  by  mistake. 

(a)  V.  B.  V.  Mayor  of  Loivdon^  L.  .R  16  Q.  B.  D.  772;  55  L.  J.  (M.C.) 
118 ;  54  L.  T.  (N.S.)  761  ;  34\V.  R.  544  ;  Warb.  L.  C.  272. 

(6)  45  &  46  Vict.  c.  75,  8.  12.  (c)  Ibid.  s.  16. 

[d)  Ibid,  s.  12  ;  47  &  48  Vict.  c.  14.  and  61  &  62  Vict.  c.  36,  e.  4. 

(c)  18  L.  J.  (M.CJ  140  ;  2  C.  &  K.  831  ;  i  Den.  C.  C.  387  ;  Warb.  L.  C. 
157;  V.  also  E,  V.  Glyde,  L.  R.  i  C.  C.  R.  139  ;  37  L.  J.  (M.C.)  107. 
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than  is  due,  is  paid  to  him  by  mistake,  and  he  adopts 
the  payment  and  appropriates  the  money  ;  as,  for  instance^ 
when  a  sovereign  is  paid  in  mistake  for  a  shilling.  If  in 
such  a  case  the  person  receiving  the  money  did  so  inno- 
cently, and  was  at  the  time  under  the  same  mistake  as  the 
person  who  paid  it,  he  could  not  be  convicted  of  larceny, 
although  when  he  subsequently  discovered  the  mistake  he 
fraudulently  retained  the  money  (a). 

But  in  another  somewhat  similar  case  the  court,  while 
affirming  the  principle  that  the  innocent  receipt  of 
money,  followed  after  an  interval  by  its  fraudulent 
appropriation,  does  not  constitute  larceny,  were  equally 
divided  in  opinion  as  to  whether  in  that  particular  case 
the  prisoner  could  be  said  to  have  actually  taken  pos- 
session of  the  money  until  he  looked  at  it  and  saw  what 
it  was  (b). 

In  a  more  recent  case,  however,  before  the  Court  for 
Crown  Cases  Reserved  in  Ireland,  it  was  held  by  five 
judges  against  four,  that  where  a  man  handed  to  the 
prisoner  a  ;^io  note  in  mistake  for  b,  £i  note,  and  the 
prisoner  took  the  note  thinking  it  was  a  ;^i  note,  and, 
when  he  afterwards  discovered  the  error,  kept  it,  that  he 
could  not  be  convicted  of  larceny  (c). 

If  the  mistake  is  only  on  the  side  of  the  person 
paying  the  money,  and  the  recipient  is  at  the  time 
fully  aware  of  and  takes  advantage  of  it,  he  is  guilty  of 
larceny  (d). 

Asportation.;  As  to  the  taking  physically  regarded.  —  In  the 
"  taking "  we  have  included  what  is  frequently  con- 
sidered as  a  separate  ingredient  of  larceny — carrying 
away  or  asportation.  This  asportation  must  be  proved 
as  well  as  a  bare  taking.     Thus  to  handle  a  bale  of 

(a)  -fl.  V.  Flowersy  L.  R.  i6  Q.  B.  D.  643  ;  55  L.  J.  (M.C.)  179  ;  54  L.  T. 
(N.S.)547;34W.  R.367. 

(6)  R,  V.  Ashwdh  L.  R.  16  Q.  B.  D.  190  ;  55  L.  J.  (M.C.)  65 ;  53  L.  T. 
(N.S.)  77  ;  34  W.  R.  297  ;  Warb.  L.  C.  151. 

(c)  R,  V.  Helier  [1895J  2  Ir.  709 ;  iS  Cox  C.  C.  267. 

(rf)  R,  V.  Middhton,  L.  R.  2  C.  C.  R.  38  ;  42  L.  J.  (M.C.)  73  ;  22  L.  T. 
(N.S.)  777  ;  Warb.  L.  C.  155. 
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goods  is  not  larceny ;  but  the  slightest  removal  will 
saffice  to  make  it  so ;  it  is  not  necessary  that  the 
prisoner  should  succeed  in  carrying  the  goods  away. 
Thus,  removing  the  goods  from  the  head  to  the  tail  of  a 
waggon,  with  intent  to  steal ;  or,  with  like  intent, 
drawing  a  book  from  a  coat  an  inch  above  the  pocket, 
though  it  fall  back  again,  is  enough  to  constitute  an 
asportation  (a).  But  there  must  be  some  severance ; 
and,  therefore,  where  the  goods  could  not  be  carried  off 
because  of  a  string  attaching  them  to  the  counter,  the 
prisoner  was  acquitted  (&). 

Not  that  in  such  cases  the  offender  will  be  altogether  Attempt  to 
out  of  the  reach  of  the  criminal  law :  he   may  be  in-  ^  ®* ' 
dieted  for  an  attempt  to  steal ;  or  upon  the  indictment 
for  larceny  he  may  be  found  guilty  of,  and  punished  for, 
an  attempt  to  steal  (c). 

/         iii.   The  irUent  permanently  to  deprive  the  ovmer  of  his 
property — the  animus  furandi  or  felonious  intent. 

This  is  an  essential  constituent  of  larceny.  Thus,  if  I  The  felonious 
take  my  neighbour's  horse  out  of  his  stables,  and  ride  it  ^^^^^ 
in  open  day  for  a  few  miles,  where  I  am  well  known, 
there  would  be  a  mere  trespass,  and  no  ground  for  a 
charge  of  larceny,  however  much  I  may  be  at  enmity 
with  my  neighbour.  So,  also,  where  goods  are  taken 
under  a  bond  fide  claim  of  right,  however  unfounded  that 
claim  may  be ;  as  if  under  colour  of  arrears  of  rent, 
although  none  is  actually  due,  I  distrain  or  seize  my 
tenant's  cattle  ;  this  may  be  a  trespass,  but  is  no  felony. 

{a)  B.  V.  Thompson,  i  Mood.  C.  C.  78. 

(6)  2  East,  P.  C.  556. 

(c)  V.  p.  15  ;  14&  15  Vict.  c.  100,  8.  9.  With  regard  to  attempted  pocket- 
picking,  It  appears  now  to  be  the  law  that  an  indictment  will  lie  for  the 
attempt,  even  though  the  pocket  contained  nothing  which  coald  have  been 
stolen.  B.  v.  Brown,  L.  R.  24  Q.  B.  D.  357  ;  59  L.  J.  TM.C.)  49 ;  Warb. 
L.  C.  16.  In  this  case  (which,  however,  was  not  one  01  larceny,  and  was 
not  argned  by  counsel)  the  Court  for  Crown  Cases  Reserved  expressed  its 
dissatisfaction  with  the  law  laid  down  in  B.  v.  CoUinn,  9  Cox,  C.  C.  497 ; 
L.  &  C.  471;  in  which  it  had  been  held  that  under  such  circumstances  a 
conviction  could  not  be  upheld  ;  v.  also  B.  v.  Bing^  61  L.  J.  (M.C.)  116  ;  66 
L.  T.  300  ;  56  J.  P.  552 ;  17  Cox,  491;  Warb.  £.  C.  16. 

0 
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Ab  we  have  already  noticed  (a),  this  felonious  intent 
mast   exist   at  the  time  of  taking  or  conversion.     The 
intent  mast,  of  coarse,  be  inferred  from  the  circumstances 
*  of  the  case:  among  the  more  common  indicia  of  this 

felonioas  intent  being  the  doing  the  act  clandestinely, 
the  denying  it  when  charged,  &c.  It  will  be  for  the 
jary  to  decide  whether  the  felonious  intent  has  been 
proved  ;  or,  rather,  whether  the  prisoner  has  established 
the  absence  of  such  intent ;  for  it  is  a  general  presump- 
tion of  the  law  that  when  a  man  takes  unlawful 
possession  of  goods  belonging  to  another,  his  intent  is  to 
deprive  the  owner  of  them,  that  is,  to  steal  them,  and 
the  proof  of  justification  or  excuse  will  in  such  a  case 
lie  on  the  accused  (&).  Betuming  the  goods  is  strong 
evidence  that  the  intent  was  not  felonious,  though  it  is 
not  conclusive  evidence,  inasmuch  as  the  prisoner  would 
be  convicted  if  from  other  circumstances  it  were  proved 
that  the  felonious  intent  was  present  at  the  time  of  taking, 
though  it  was  afterwards  abandoned. 
I 
Taking  2ucr«  I  It  is  uot  uecessary  that  the  taking  should  be  lucri 
^  causd,  or  with  the  object  of  gain  of  a  pecuniary  character. 

For  example,  it  was  held  to  be  larceny  for  a  man  to  take 
another's  horse,  back  it  into  a  pit,  and  thereby  kill  it, 
the  object  here  being  to  screen  an  accomplice  who  had 
been  charged  with  stealing  it  (c).  And  so  a  person  was 
convicted  of  larceny  who  destroyed  a  letter  in  order  to 
suppress  inquiries  as  to  her  character,  which  inquiries  she 
supposed  were  contained  therein  (d).  It  was  formerly 
held  to  be  larceny  for  servants  to  supply  their  master's 
horses,  &c.,  with  food  belonging  to  the  master  additional 
to  the  quantity  usually  allowed,  even  if  the  intent  of 
obtaining  a  private  benefit  (e.g.y  ease  in  looking  after  the 
horses)  was  negatived  (e).  Cases  of  this  kind  are  however 
now  provided  for  by  statute  (/)  which  enacts  that  such 
conduct  shall    be    punished    on  summary  conviction,  by 

{a)  V.  p.  203.  (6)  V.  JR.  V.  Wbo<I/aU,  5  Burr,  at  p.  2667. 

(c)  li.  V.  Cabbage^  R.  &  R.  292.  {d)  B,  v.  Jones,  2  C.  &  K.  256. 

(c)  H,  V.  Privett,  2  C.  &  K.  114.  (/)  26  &  27  Vict  c  103,  8.  i. 
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imprisonment  not  exceeding  three  months,  or  fine  not 
exceeding  £^  ;  and  that  the  magistrate  may  dismiss  the 
case  if  he  thinks  it  too  trifling. 

In  the  sarue  indictment  against  the  same  person  there  More  than  one 
may  be  inserted  several  counts  for  any  nnmber  of  distinct  indictment, 
acts    of  stealing,  not  exceeding  three,  wliich  may  have  ^^®°  allowed. 
•been  committed  by  him   against  the   same  person  within 
the  space  of  six  months  from  the  first  to  the  last  of  snch 
acts ;  and  it  is  lawf al  to  proceed  thereon  for  all  or  any 
•of   them  (a).     If,  at  a  trial  for   larceny,  it  appears  that 
the  property  alleged  to  have  been  stolen  at  one  time  was 
taken  at  different  times,  the   prosecution  is  not  required 
to    elect    upon  which  taking  it  will    proceed    unless   it 
•appears  that  there   were  more  than  three  takings,  or  that 
more  than  the  space  of  six  months  elapsed  between  the 
<first  and  last  of  such  takings.     In  either  of   such  last 
mentioned  cases  the  prosecution  is  required  to  elect  to 
proceed  for  such  number  of  takings,  not  exceeding  three, 
as  appears  to  have  taken  place  within  the  period  of  six 
months  from  the  first  to  the  last  of  such  takings  (b). 

A  person  indicted  for  larceny  is  not  to  be  acquitted  Conviction  for 
because  it  is  proved  that  he  took  the  money  or  goods  in  on  indu^tment 
question  under  such  circumstances  as  to  amount  in  law  *or  larceny, 

*■  and  vice  verm, 

to  embezzlement,  and  vice  versd  ;  so  that  the  prisoner  will 
be  punished  for  whichever  of  these  crimes  he  is  found 
guilty  by  the  jury,  although  he  may  have  been  indicted 
for  the  other  (c). 

As  to  the  place  of  trial, — ^The  thief  may  be  tried  in  Place  of  trial, 
any  county  of  the  United  Kingdom  in  which  he  has  any 
of  the  stolen  property,  and  this  irrespective  of  the  length 
of  time  since  the  commission  of  the  larceny  {d)^  for  in  the 
eyes  of  the  law  he  is  guilty  of  a  taking  in  every  county 
through  or  in  which  the  goods  have  been  taken  by  him  (e). 


(«)  8.  5.  (6)  B.  6.  (c)  B.  72.  {d)  s.  114. 

(e)  See  fnrther  a«  to  the  place  of  trial,  p.  343  ;  restitution  of  property, 
P'  446 ;  aammaiy  jurisdiction  in  certain  larcenies,  pp.  479,  4S2. 
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Punishment 


The  puniahment  for  simple  larceny,  or  for  any  felony 
made  punishable  as  simple  larceny,  is — except  in  cases 
specially  provided  for  in  the  Act,  or  provided  for  there- 
after— penal  servitude  to  the  extent  of  three  years  (a). 
Additional  punishment  is  awarded  in  most  instances 
where  the  ofiFender  has  been  previously  convicted,  accord- 
ing to  rules  to  be  subsequently  mentioned  (b). 

The  punishment  for  stealing  by  any  tenant  or  lodger 
any  chattel  or  fixture  let  to  be  used  in  or  with  the  house 
or  lodging,  is  imprisonment  not  exceeding  two  years.  If 
the  value  of  the  property  exceeds  £^^  penal  servitude  to 
the  extent  of  seven  years  may  be  awarded  (c). 

Larceny  by  clerks  or  servants  of  money  or  goods  be- 
longing to,  or  in  the  possession  or  power  of,  their  master 
or  employer,  is  punishable  by  penal  servitude  to  the  extent 
of  fourteen  years  (rf). 


Larceny,     1 
compound  or 
aggravated.  I 


1 


Aggravations 
enumerated. 


COMPOUND    OR    AGGRAVATED  LARCENT. 

Larceny  attended  by  circumstances  of  aggravation  is 
punished  more  severely  than  simple  larceny.  This  in- 
creased severity  is  the  test  to  indicate  what  the  law 
regards  as  aggravations.  In  compound  larceny  all  the 
elements  of  simple  larceny  are  present ;  and,  in  addition 
to  these,  the  special  features  which  constitute  the  aggra- 
vation. If  the  prosecution  fail  to  prove  such  additional 
circumstances,  the  prisoner  may  be  found  guilty  of  simple 
larceny. 

**  The  principal  aggravations  now  in  force  are  either 
in  respect  of  the  nature  of  the  thing  stolen^  as  in  the  case 
of  cattle  (e),  goods  in  the  process  of  manufacture  (/),  and 
wills  (g)  ;  or  in  respect  of  the  manner  in  which  they  are 
stolen,  as  with  or  without  arms  and  violence  (A) ;  or 
in  respect  to  the  place  from  which  they  are  stolen,  as 
from  the  person  (i),  in  a  dwelling-house  to  the  value  of 


(a)  8.  4. 
{d)  B.  67. 
(9)  V.  p.  195- 


(^ 


ie) 


V.  p.  453- 

V.  p.  198, 

(/t)  V.  p.  214. 


(C)    8.   74. 

(/)  V.  p.  213. 
(»)  V.  p.  217. 
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^5  (^)>  ^^  A  charcli  or  chapel  (&),  from  a  ship  in  har- 
bour (c),  and  from  a  ship  in  distress  (d) ;  or  in  respect 
of  the  person  by  whom  they  are  stolen,  as  in  the  case  of 
agents  (e),  bankers  (/),  and  fraudulent  trastees  (g),  ser- 
vants (h\  public  officers  (i),  and  persons  previously  con- 
victed {ky 

Some  of  these  have  already  been  noticed ;  the  others 
now  demand  our  consideration. 

(a)  Groods  in  process  of  Tnanufacture. 

The   goods   which  are    under    the    protection  of   the  Larceny  of 
severer    penalties    are    the   following:    Woollen,    lin©u, ^^^/e^m' 
hempen  or  cotton  yam,  or  any  goods  or  articles  of  silk,  f»ctiire. 
woollen,   linen,   cotton,   alpaca,  or  mohair,  or  of  any  of 
these  materials  mixed  with  each  other  or  with  some  other 
material.     The  stealing  of  any  of  these  (to  the  value  of 
ten  shillings)  during  any  stage  of  manufacture,  is  punish- 
able by  penal  servitude  to  the  extent  of  fourteen  years  (I). 

(b)  From  Vessels,  Bocks,  &e. 

Stealing  from  vessels,  barges,  or  boats  of  any  descrip-  Laroeny  from 
tion,  in  a  haven,  port  of  entry  or  discharge,  or  upon  a  J^^^**  dodka, 
navigable  river  or  canal,  is  punishable  by  penal  servitude 
to  the  extent  of  fourteen  years.     The  same  punishment 
attends  stealing  from  a   dock,  wharf,  or  quay  adjacent  to 
any  such  haven,  port,  river,  canal,  creek,  or  basin  (m). 

(c)  From  Vessels  in  distress  or  wreclced. 

It  was   said  that  at  common  law  there   could  be   no  Larceny  from 
•larceny  of  wrecks,  inasmuch  as  in   such  a  pei^on  could  ^^**"* 
not  have  determinate  property.     The  state  of  affairs  is 
now  completely  altered.     To  plunder  or  steal  any  part  of 
a  ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast 
on  shore,  or  any  goods,  merchandise,  or  articles  of  any 


(a)  V.  p.  254.  (6)  V.  p.  253.  (c)  V.  infra, 

{d)  Ibul.  (e)  V.  p.  230.  (/)  Ibid, 

(3)  V.  p.  232.  (A)  V.  p.  226.  (i)  V.  p.  214. 

(k)  V.  p.  453.  Fitz.  St.  138  (ist  edition).  (I)  8.  62.         (m)  s.  63. 
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kind  belonging  to  such  ship  or  vessel,  is  punishable   by 
penal  servitude  to  the  extent  of  fourteen  years  (a). 

(d)  By  those  in  the  Public  Service,  or  Police  Constables. 

LaroBnyby  The  nature  of  their  position  considerably  aggravates^ 

pu  10  o  oers.  ^^  oflEences  of  persons  who  are  expected  to  take  the  lead 
in  the  prevention  of  crime.  For  any  one  employed  in 
the  public  service  of  Her  Majesty,  or  in  the  police^  to 
steal  any  chattel,  money,  or  valuable  security,  belonging 
to,  or  in  possession  or  power  of  Her  Majesty,  or  entrusted 
to,  or  received  or  taken  into  possession  by  him  by  virtue 
of  his  employment,  is  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (6). 

(e)  Bobbery  (c). 

Larceny  from  the  person  is  either  by  privately  stealing 
or  by  open  and  violent  assault.  The  latter,  usually 
termed  "  Robbery,"  will  be  treated  of  first,  the  former 
comprising  all  other  cases  of  stealing  from  the  person. 

Definition  of         Bobbery  is  the  felonious  and  forcible  taking  from  the 
^^     ^*  person  of  another,  or  in  his  presence,  against  his  will,  of 

any  money  or  goods  to  any  value,  by  violence,  or  by 
■  putting  him  to  fear  by  threats  of  any  kind  of  injury, 
whether  to  the  person,  property,  or  reputation  (d).  The 
rules  as  to  larceny  in  general  apply,  and  therefore  the  pro- 
secution must  prove  the  same  points  as  in  larceny,  and 
certain  others  in  addition. 

The  force  or         The  gist  of  the  aggravation  in  this  case  is  the   force 

bodilv  feftT  C3c»  •*  >■- 

Qvbodjhjfear,  It  is  not  necessary  to  show  that  both 
were  present.  Though  no  violence  was  used,  it  will 
suffice  if  it  can  be  proved  that  the  goods  were  delivered 
to  the  prisoner  by  the  party  robbed  under  the  impression 

(a)  8.  64. 

{!))  8.  69.  As  to  tbe  venue,  v.  s.  70.  Larceny  by  agent?,  bankeiv,  trus- 
tees, &c.,  \nll  be  noticed  under  tbe  title  "Embezzlement.*' 

{c)  As  to  piracy  or  robbery  on  the  high  seas,  v.  p.  35. 

\d)  2  East,  P.  C  707.  As  to  extorting  money  by  means  of  threats,  v. 
ante^  p.  95. 
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of  a  certain  degree  of  fear  and  apprehension.     What  is 
that  degree  of  fear  ?     On  the  one  hand,  the  fear  is  not  The  fear. 
confined  to   an  apprehension  of  bodily  injury,   and,   on 
the  other  hand,  it  mast  be  of  such  a  nature  as  in  reason 
and  common  experience  is  likely  to  induce  a  person  to 
part  with  his  property  against  his  will,  and  to  put  him, 
as  it  were,  under  a  temporary  suspension  of  the  power 
of  exercising  it  through  the  influence  of  the  terror  im- 
pressed {a).     It  is  not  necessary  that  the  danger  should 
be  impending  on  the  person  of  the  party  robbed ;  it  may 
be  on  those  dear  to  him,  as  his  children,  or  on  his  house  (6). 
It  is  not  however  necessary  to  prove  that  the  fear  actually 
existed,  if  it  be  shown  that  the  circumstances  were  such 
as    were    calculated   to    create    a    fear    of    the    nature 
indicated  (c).     And  if  this  be  shown,  the  resort  t6  some 
pretence  by  the  ofiender  will  not  divest  the  act  of  the 
character  of  robbery  ;  as  if  a  person  flourishing  a  sword 
begs  alms ;  or  by  the  same  means  compels  some  one  to 
swear  that  he  will  return  with   money,   the  fear   of  the 
menaces  still  continuing  to  operate  when  the  money  is 
delivered. 

Though  there  be  no  fear,  yet  if  there  is  actual  foTJ^iGV  The  force  or 
violence,  it  is  a  robbery ;  as  where  the  pQsoner  knocks  ^'°  ^^^^' 
down  the  prosecutor  from  behind,  and  steals  from  him 
his  property  while  he  is  insensible  on  the  ground.  But 
the  rule  appears  to  be  well  established  that  no  sudden 
taking  or  snatching  of  property  unawares  from  a  person 
is  sufficient  to  constitute  robbery  unless  some  injury  be 
done  to  the  person,  or  there  be  a  previous  struggle  for 
the  possession  of  the  property,  or  some  ^orce  used  to 
obtain  it  (d). 

The   force  or  fear  must   precede    or    aQ.CQip£any   the  The  force,  &c., 
taking,   so  that   a  subsequent  scufl3e  or  putting  to  fear  rabsequent^to 
in   order  to    keep    the  property    will    not  constitute   a  ***®  **^*°e^- 
robbery  (e). 

(a)  jB.  v.  DonoUy,  2  East,  P.  C.  713,  715. 

(6)  B,  V.  Astlei/t  2  East,  P.  C.  729.  (c)  Foat.  128. 

(d)  Arch.  476 ;  i?.  v.  /Steward,  2  East,  P.  C.  702. 

(e)  B,  V.  Onosil,  i  C.  &  P.  304. 
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PoBsession  of  To  constitute  a  taking,  the  robber  must  actually 
mustbetakdn.  obtain  posscssion  of  the  goods;  so  that  it  would  not  be 
robbery  to  cut  a  man's  girdle  in  order  to  get  his  purse, 
the  purse  thereby  falling  to  the  ground,  if  the  robber 
was  compelled  to  run  off  before  he  could  take  it  up.  In 
the  case  of  simplelarceny,  there  mnat.  ht^  nnTTiA  Rftv<>r^Tirv^ 
of  the  property.  Tn  robbery  there  must  be  something 
more,  namely,  a  complete  removal  from  the  person  of 
the  party  robbed.  Eemoval  from  the  place  where  it 
is^  if  it  remains  throughout  with  the  person,  is  not 
suflScient  (a). 

'Bhe  taking  The  taking  must  be  frovi  the  pcrsoiv  or  in  the  presence 

must  be  from  ^^  *f  jt  j. 

the  person,  or  of  the  party  robbed.     Thus  it  is  robbery  to  put  a  man  in 
mtbe presence  ^^^^  ^^^  ^^^^  ^  j^j^  pj-ggQUQ^  ^  drive  away  his  cattle. 

So  also  by  threats  to  compel  him  to  deliver  up  his  pro- 
perty, though  the  robber  never  touched  his  person. 

Against  the  The  taking  must   be   against  the  will  of  the  person 

robbed.  Therefore  when  the  prosecutor,  through  a  third 
party,  procured  others  to  commit  a  robbery  upon  him  in 
order  that  he  might  get  the  reward  upon  the  conviction, 
it  was  held  not  to  be  robbery  (&). 

Punishment.  Robbery  may  be  punished  by  penal  servitude  to  the 
extent  of  fourteen  years  (c).  If  the  robbery  is  accom- 
panied by  violence,  either  at  the  time  of,  or  immediately 
before,  or  immediately  after  such  robbery  ;  or  if  the 
robbery,  or  assault  with  intent  to  rob,  is  by  a  person 
armed  with  any  offensive  weapon  or  instrument ;  or  if 
the  robbery  or  assault  with  intent  to  rob  is  by  two  or 
more  persons,  penal  servitude  to  the  extent  of  life  may  be 
awarded  (rf),  and  by  a  later  statute,  in  the  case  of  a  male, 
sentence  of  private  whipping  once,  twice,  or  thrice  may 
be  added  (e). 


(a)  B.  V.  Thompson^  i  Mood.  C.  C.  78 ;  but  see  jB.  v.  LapUr,  i  Leach, 
320. 

(6)  B.  V.  Macdanid,  Fost  121,  128.  Cf.  B.  v.  Efjginoton^  ante,^.  200; 
B,  V.  WiUiams,  i  C.  &  K.  195. 

(c)   8.  40.  {d)   B.  43. 

(c)  26  &  27  Vict.  c.  44. 
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(f )  Stealing  from  the  person. 

Under  this  head  fall  all  other  cases  of  stealing  from  stealing  from 
the  person,  not  attended  by  violence  or  patting  to  bodily  ,  *  P®"^**- 
fear,  as  ordinary  pocket-picking.     An  actual  taking  must  \ 
be  proved,  inasmuch  as  the  nature  of  the  case  precludes  1 
there  being  anything  like  a  constructive  taking,  such   as  / 
the  delivery,  &c.,  in  a  robbery.  ^ 

The  principles  of  robbery  as  to  the  severance,  taking, 
intent,  &c.,  generally  apply.  The  punishment  is  the 
same  as  for  simple  robbery,  namely,  penal  servitude  to 
the  extent  of  foivteen  years  (a). 

(g)  Assault  with  intent  to  rob. 

It  seems  convenient  to  notice  this  offence  here,  seeing  Assault  with 
that  the  evidence  upon  an  indictment  for  such  assault  ^^^  ^  ^^' 
usually  proves  a  robbery  mth  the  exception  of  a  taking 
and  carrying  away,  which  for  some  reason  are  not  effected. 
No  actual  violence  need  be  done,  but  anything  done  in 
the  presence  of  the  party  intended  to  be  robbed,  with 
reference  to  him,  in  furtherance  of  the  intent  to  rob  him, 
will  constitute  the  assault  (V).  Nor  need  there  be  any 
demand  of  money,  if  the  intent  to  rob  is  proved  by  other 
evidence. 

The  punishment  for  this  felony  (save  and  except  where 
a  greater  punishment  is  provided  by  the  Act)  (c),  is  penal 
servitude  to  the  extent  of  three  years  (d). 

■ 

If  on  an  indictment  for  robbery  the  jury  are  of  opinion  Verdict  of 
that  the  prisoner  diJ  not  commit  robbery,  but  did  com-  djctoenHor 

i         mit  an  assault  with  intent  to  rob,  they  may  find  him  «>bbery. 

\  R^lty  of  the  latter  offence,  and  he  will  be  punished 
accordingly  (e).  But  on  an  indictment  for  assault  with 
intent  to  rob,  the  defendant  cannot  be  convicted  of  a 
common  assault  (/). 

(a)  8. 40.  (6)  Arch.  483.     v.  p.  176  ante, 

(c)  These  cases  are  noticed  above.        {d)  s.  42. 

(e)  8*  41.  (/)  R.  V.  WoodhaU,  12  Cox,  24a 
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LARCENY,    ETC.,    IN    RELATION   TO    THE    POST   OmCE. 

The  law  on  this  subject  is  contamed  chiefly  in  the 
Post  Office  Act  (a).  Two  classes  of  offences  may  be  dis- 
tinguished according  as  the  offenders  are  (a)  post  office 
employes;  (b)  persons  generally,  whether  so  employed 
or  not, 

(a)  For  a  person  employed  under  the  Post  Office. 

To  steal,  or  for  any  purpose  whatever  embezzle, 
secrete,  or  destroy  a  post  letter,  is  a  felony,  punishable 
by  penal  servitude  not  exceeding  seven  years,  or  im- 
prisonment not  exceeding  two  years.  If  the  letter 
contains  any  chattel,  money,  or  valuable  security,  the 
punishment  is  penal  servitude  to  the  extent  of  life,  or 
imprisonment  not  exceeding  two  years  (&). 

Contrary  to  his  duty,  to  open  or  procure  or  suffer  to 
be  opened  a  post-letter,  or  to  wilfully  detain,  delay,  or 
procure  to  be  detained,  &c.,  a  post-letter,  is  a  mis- 
demeanor, punishable  by  fine  or  imprisonment,  or 
both  (c).  This  does  not  extend  to  the  opening  of  a 
letter  which  is  misdirected  or  refused  by  the  addressee, 
nor  where  the  opening  is  authorised  in  writing  by  a 
Secretary  of  State. 

(b)  For  any  person. 

To  steal  from  a  post-letter  any  chattel,  money,  or 
valuable  security ;  or  to  steal  a  post  letter-bag,  or  a 
post-letter  from  a  post  letter-bag,  or  from  a  post  office 
or  from  any  officer  of  the  post  office,  or  from  a  mail ; 
or  to  stop  a  mail  with  intent  to  rob  or  search  the 
same,  is  -a  felony,  punishable  with  penal  servitude  to 
the  extent  of  life,  or  imprisonment  not  exceeding  two 
years  (d). 

(c)  7  Wm.  4  &  I  Vict.  c.  36.    As  to  punishments  v.  47  &  48  Vict.  c.  76, 
B.  13. 

{b)  7  Wm.  4  &  I  Vict.  c.  36,  e.  26.  (c)  lUd,  b.  25. 

(d)  7  \\  nj.  4  &  I  Vict.  c.  36,  fcs.  27,  28 ;  47  &  48  Vict.  c.  76,  8.  13. 
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To  steal  or  anlawfuUy  take  away  a  post  letter-bag  sent 
by  a  post  office  packet ;  or  to  steal  or  anlawfnlly  take  a 
letter  out  of  any  snch  bag ;  or  to  unlawfully  open  any 
snch  bag,  is  a  felony,  punishable  with  penal  servitude  to 
the  extent  of  fourteen  years,  or  imprisonment  not  exceed- 
ing two  years  (a). 

To  fraudulently  retain,  or  wilfully  secrete,  keep,  or 
detain,  or  neglect  or  refuse  to  deliver  up  when  required 
by  an  officer  of  the  post  office,  a  letter  after  it  has  been 
delivered  by  mistake  or  found,  is  a  misdemeanor, 
punishable  by  fine  aud  imprisonment  (b). 

To  solicit  or  endeavour  to  procure  any  other  person  to 
commit  a  felony  or  misdemeanor,  punishable  by  the  Post 
Office  Act,  is  a  misdemeanor,  and  is  punishable  by  im- 
prisonment not  exceeding  two  years  (c). 

For  any  person  not  employed  under  the  post  office  to 
open  maliciously  and  with  intent  to  injure  another 
person,  a  letter  which  ought  to  have  been  delivered  to 
the  latter  person,  or  to  do  anything  whereby  the  due 
delivery  of  such  letter  is  prevented  or  impeded,  is  a  mis- 
demeanor punishable  by  a  fine  of  £$0,  or  by  imprison- 
ment for  six  months.  This  provision  does  not  apply 
where  the  person  opening  or  impeding  the  delivery  of 
the  letter  stands  in  loco  parerdis  to  the  person  to  whom 
it  is  addressed,  and  no  prosecution  for  this  offence  can 
be  commenced  except  by  the  direction  of  the  postmaster- 
general  (d). 

The  property  in  the  article  stolen,  whether  it  be  bag,  jProperty  laid 
letter,  or   money,  or  other  goods,   is  to  be  laid   in   the  ^enemT*' 
postmaster-general  (e). 

In  connection  with   this  subject,  it   should  be  noticed  Telegrams. 
that  written  or  printed. messages  delivered  at  a  post  office 
for  the  purpose  of  being  transmitted  by  a  postal  telegraph, 

(a)  7  Wm.  4  &  I  Vict.  c.  36,  ss.  29,  41.  (6)  Ihid.  fl.  31. 

.  (e)  Ihid.  8.  36.  {d)  54  &  55  Vict.  c.  46,  b.  10. 

(e)  7  Wm.  4  &  I  Vict.  c«  36,  8.  40.    As  to  venue,  see  s.  37. 
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and  every  transcript  thereof  officially  made,  are  deemed 
post-letters  vrithin  the  above  Act  (a).  For  officials  of  the 
post  office  to  disclose  or  intercept  telegraphic  measageB  is 
a  misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing twelve  months  (b). 


RECElVmG   STOLEN   GOODS. 

«ceivmg  The  offence  of  receiving  stolen  property,  knowing  it  to 

henafeionyi  have  been  stolen,  was  at  common  law  a  misdemeanor 
'^or!^^^^  only.  By  the  Larceny  Act,  1 86 1,  it  is  made  a  felony  if 
the  principal  crime  (stealing,  &c.)  amounts  to  a  felony  at 
common  law  or  by  that  Act.  So  that  the  only  case  in 
which  receiving  still  continues  a  misdemeanor  is  where 
the  principal  crime  is  not  a  felony  either  at  common  law 
or  by  that  Act;  for  example,  receiving  goods  obtained 
by  false  pretences,  or  goods  of  a  partnership  stolen  by 
one  of  the  partners,  such  stealing  being  felony  created 
by  3 1  *  32  Vict.  c.  1 1 6,  s.  I  (c),  and  not  a  felony  at 
common  law. 

[ow  a  receiver      Receivers  where    the  principal    crime  amounts  to  a 

lAV  b©  tsiried 

>r  the  felony,  f elouy  at  common  law  or  by  the  Larceny  Act,  may  be 


0. 


tried  in  either  one  of  two  capacities : — 

(i)  As  accessories  after  the  fact  (i.e,,  of  larceny,  &a). 

(ii)  As  committers  of  a  distinct  or  substantive  felony — 
and  in  this  case,  whether  the  principal  has  or  has  not 
been  previously  convicted,  or  even  if  he  is  not  amenable 
to  justice. 

The  statute  {d)  establishing  this  optional  mode  of 
proceeding,  enumerates  the  offenders  subject  thereto  as — 
those  who  receive  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  the  stealing,  taking,  extort- 
ing, obtaining,  embezzling,  or  otherwise  disposing  whereof 

(a)  32  &  33  Vict.  c.  73,  8.  23. 

(6)  31  &  32  Vict.  c.  no,  8.  20.  V.  47  &  48  Vict.  c.  76,  b.  11,  as  to 
similar  offences  by  the  servants  of  private  telegraphic  companies. 

(c)  a.  V.  Smith,  L.  R.  i  C.  C.  K.  266  ;  39  L.  J.  (M.C.)  112 ;  22  L.  T. 
(N.S.)  758  ;  18  W.  R.  932.  {d)  8.  91. 
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amonnts  to  a  felony  either  at  common  law  or  by  virtue 
of  that  Act,  knowing  the  same  to  have  been  felonioasly 
stolen,  taken,  &c. 

The  larceny  or  other  felonious  taking  must  be  proved.  The  larceny. 
For  this  and  every  other  purpose  the  principal  felon  is  a 
competent  witness ;  but  of  course  the  jury  will  form  their 
own  opinion  as  to  the  weight  of  bis  testimony ;  and  if 
the  thief  is  the  only  witness,  the  judge  will  probably 
advise  an  acquittal  (a). 

If  after  the  larceny  the  goods  have  again  come  into 
the  possession  of  the  rightful  owner,  who  for  the  purpose 
of  entrapping  the  supposed  receiver  allows  them  to  be 
delivered  to  him,  the  latter  cannot  be  convicted  of  receiv- 
ing them  knowing  them  to  have  been  stolen  (h). 

Next  it  must  be  proved  that  the  goods  were  received  The  receiving 
by  the  prisoner  into  his  actual  possession;  though  a 
manual  possession  is  not  necessary,  and  a  joint  possession 
with  the  thief  is  sufficient  (c).  The  goods  being  found  in 
his  possession  is  good  presumptive  evidence  of  his  having 
received  them. 

The  knowledge  of  the  prisoner  at  the  time  he  received  The  guilty 
tJie  goods  that  they  were  stolen,  is  proved  either  directly,  ^°^^®^«®- 
by  the  evidence  of  the  principal   felon,  or  circumstan- 
tially, as  by   showing  that   the  prisoner    bought    them 
much  under  their  value,  denied  that  he  had  them  in  his 
possession,  &c.     Evidence  may  also  be  given  that  there  ^ 
was  found  in  his  possession  at   the   time  when  the  goods 
which   are   the   subject   of  the  indictment  were  found  in 
his  possession  (d),  other   property  stolen   within  the  pre- 
ceding   twelve    months.      And    again,  if    evidence    Eas 
been  given  that  the  stolen  property  has  been  found  in 

(a)  R.  V.  Bohinson^  4  F.  &  F.  43. 

(b)  B,  V.  Villensky,  L.  R.  [1892],  2  Q.  B.  597  ;  61  L.  J.  (M.C.)  218  ;  41 
W.  R.  160  ;  56  J.  P.  824  }  li.  V.  JJolan,  Dears.  436. 

(c)  H.  V.  JSmith,  24  L.  J.  (M.C.)  135;  3  W.  R.  384  :  6  Cox,  554;  19 
Jar.  575. 

{d)  E.  V.  Carter,  L.  R.  12  Q.  B.  D.  522;  53  L.  J.  (M.C.)  96;  Warb, 
L.  0.  197 ;  jS.  v.  Drage,  14  Cox,  85. 


id 


222  LARCENY. 


kJ^ 


fT' 


V'       his  possession,  at  any  stage   of  the  proceedings  evidenoe 
may    be    given  of  %  conviction,   within  the    five  years 
^  immediately  preceding^  j>L..£axi  ofifence  involving  fraod 

or  dishonesty.  But  in  this  last  case  seven  days' 
notice  in  writing  mnst  be  given  to  the  accosed  that 
proof  is  intended  to  be  given  of  snch  previous  con- 
viction (a). 

Evidence  of  The  allowing  evidence  of  a  previous  conviction  to  be 

oonvicSon.  given  during  the  course  of  a  trial,  so  that  it  may  affect 
the  minds  of  the  jury,  is  an  exception  to  the  usual  policy 
and  practice  of  our  criminal  law.  As  a  rule,  the  only 
influence  which  a  previous  conviction  is  allowed  to  exert 
is,  after  the  verdict  has  been  given,  in  determining  the 
sentence  (6). 

Pimishment  The   punishment  for   the  felonious  receiving  is  penal 

for  the  felony,  g^^vitude  to  the  extent  of  fourteen  years  (c).  But 
receiving  a  post-letter,  a  post  letter-bag,  or  any  chattel, 
or  money,  or  valuable  security,  the  stealing,  or  taking 
or  embezzling,  or  secreting  whereof  amounts  to  a  felony 
under  the  Post  Office  Act,  knowing  the  same  to  have 
been  feloniously  stolen,  &c.,  and  to  have  been  sent  or 
to  have  been  intended  to  be  sent  by  post,  is  punishable 
by  penal  servitude  to  the  extent  of  life,  or  imprisonment 
not  exceeding  two  years  (d). 

For  the  misde-      Where  the  principal   offence  is  a  misdemeanor  by  the 
"'^^^   '  Larceny  Act,  e,ff.,  if  the  property  has  been  obtained  by 

false  pretences,  the  receiver,  knowing  that  the  property 
has  been  unlawfully  stolen,  taken,  obtained,  converted  or 
disposed  of,  is  also  guilty  of  a  misdemeanor,  punishable 
by  penal  servitude  to  the  extent  of  seven  years  (e). 

For  the  offence      Where  the  principal  offence  is  punishable  on  summary 

punishable  on  ...  .^  .  •     i*   i  i  ... 

summary         conviction,  the  receiver  is  liable,  on  summary  conviction, 

conviction. 


{a)  34  &  35  Vict.  c.  Ii2,  a.  19. 

(b)  V.  pp.  333,  441.  (c)  8.  91. 

(d)  7  Wm.  4  &  I  Vict.  c.  36,  88.  30,  41  ;  47  &  48  Vict.  c.  76,  8.  13. 

[e)  8.  95. 
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to  the  same  punishment  to  which  the  principal  is  liable 
for  stealing  or  taking  such  property  (a). 

m 

Contrary  to  the  general  rale,  which  does  not  admit  of  Oount  for 
different  felonies  being  charged  in  different  counts  of  the  Sdiot^Uor 
indictment  (6),  in  an  indictment  for  stealing  any  property  ^^^^^f^^ 
it  is  lawful  to  add  a  count  or  couats  for  feloniously  re- 
ceiving the  same  or  any  part  or  parts  thereof.     And  con* 
versely,  in  an  indictment  for  receiving  it  is  lawful  to  add 
a  count  for  feloniously  stealing  the  same.     It  is  for  the 
jury  to  say  of  which  offence  they  find  the  prisoner  guilty  ; 
or  if  there  are  more  prisoners  than  one,  it  is  for  the  jury 
to  say  which  are  guilty  of  each  offence  (c). 

Any  number  of  receivers,  though  they  received  at  Trial  of  several 
different  times,  of  property  which  has  been  stolen  or  ^^^°^  ^®"' 
otherwise  disposed  of  in  such  manner  as  to  amount  to  a 
felony  at  common  law  or  by  the  Larceny  Act,  may  be 
charged  with  substantive  felonies  (i.e.,  of  receiving)  in 
the  same  indictment,  and  tried  together  (d).  And,  in 
any  case,  upon  the  trial  of  two  or  more  convicted  for 
jointly  receiving,  the  jury  may  convict  one  or  more  of 
separately  receiving  (e). 

With  a  view  to  the  prevention   of  crimes  of  this  and  Penalties  on 
similar  descriptions^  it  has  been  provided  that  any  one  pubUo  puSe? 
who    keeps  a  lodging,  public,  beer,  or    other  house  or  J^^^^*"^^^*!^ 
place  where  intoxicating  liquors  are  sold,  or  any  place  stolen  ^oods, 
of  public  entertainment  or  public    resort,  or  a  brothel, 
and    knowingly  lodges    or  harbours  thieves  or  reputed 
thieves,  or  allows  the   deposit   of  goods  therein,  having 
reasonable  cause  for  believing  them  to  be  stolen,  is  liable 
to   a  penalty  not  exceeding  ;^io,  or,  in  default  of  pay- 
ment,   imprisonment    not    exceeding    four   months;    or 
instead  of,  or  in  addition  to  such  punishment,  the  court 
may  require  him  to  enter  into  recognisances  for  keeping 
the  peace  or  being  of  good  behaviour.      There  are  also 
provisions  for  the  forfeiture  of  licences  on  conviction  for 

(a)  8.  97.  (b)  V.  p.  331. 

(c)  6.  92.  {d)  8.  93.  (e)  8.  94. 
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such  condnct  (a).  Power  is  given  under  certain  circum- 
stances to  search  for  stolen  property,  even  without  a  search 
warrant  (6). 

If  a  pawnbroker  is  convicted  on  indictment  of  receiv- 
ing stolen  goods  knowing  them  to  be  stolen  (or  of  any 
fraud  in  his  business),  the  court  may  direct  that  his 
licence  shall  cease  to  have  effect  (c). 

When  property  was  stolen  abroad  no  indictment  would 
formerly  lie  for  receiving  such  property  within  the  juris- 
diction, knowing  it  to  have  been  stolen.  But  by  a  recent 
statute  (d)  it  has  been  provided  that  if  any  person  without 
lawful  excuse  receives  any  property  stolen  out  of  the 
United  Kingdom,  knowing  it  to  have  been  stolen,  he 
shall  be  liable  to  penal  servitude  to  the  extent  of  seven 
years  or  to  imprisonment  with  hard  labour  for  not  more 
than  two  years.  This  statute  extends  not  only  to  cases 
of  receiving  goods  stolen,  but  also  to  where  the  goods 
have  been  taken,  extorted,  obtained,  embezzled,  converted 
or  disposed  of  under  such  circumstances  that  if  the  act 
had  been  committed  in  the  United  Kingdom  the  person 
committing  it  would  have,  been  guilty  of  an  indictable 
offence  against  our  law. 


Recent  posses-  We  frequently  hear  of  the  so-called  doctrine  of  Recent 
Fossession,  that  is,  of  the  possession  of  property  within  a 
short  time  after  it  has  been  stolen.  What  is  meant  is 
that,  according  to  the  circumstances  of  the  case,  the 
recent  possession  is  evidence  that  the  person  in  possession 
stole  the  property,  or  received  it  knowing  it  to  have  been 
stolen.  This  evidence  may  be  of  the  strongest,  or  of 
hardly  any  weight  at  all.  It  will  vaiy  not  only  accord- 
ing to  the  length  of  time  which  may  have  elapsed 
between  the  stealing  and  the  receiving,  but  also  accord- 
ing to  other  considerations,  one  of  the  chief  of  which  is 
the  nature   of  the   property,  whether  it  be  of  a  descrip- 


sion. 


(a)  34  &  35  Vict.  c.  ii2,  bs.  lo,  ii. 
(c)  35  &  36  Vict.  c.  93,  s.  38. 


(6)  Ibid,  s.  16. 
[d)  59  &  60  Vict  c  52. 


{ 
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tion  Tvhich  can  easily  pass  from  one  person  to  another. 
Thus  the  possession  of  a  diamond  ring  a  year  after  the 
theft  might  be  more  indicative  of  a  felonious  receiving 
than  the  possession  of  a  pound  of  cheese  after  the  lapse 
of  a  week  (a). 

(ft)  JR.  V.  Partridge,  7  C.  &  P.  551  ;  Warb.  L.  C.  196  ;  JR.  v.  Laiigmead, 
Lu  &  C.  427;  H.  V.  Deer,  32  L.  J.  (M.C.)  33  ;  7  L.  T.  (N.S.)  366; 
1 1  W.  R.  43- 
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CHAPTEE   II. 

EMBEZZLEMENT. 

EmbezziemenC  EMBEZZLEMENT  may  be  defined  as  the  unlawful  appropria- 

defined  and    '      .         .      ,  .  "^      ,  ,  i     i       r 

distinguished,  tion  to  hiB  own  use  by  a  servant  or  clerk  of  money  or 
from  larceny,  chattels  received  by  him  for  and  on  account  of  his  master 
or  employer;  the  term  is,  however,  often  applied  to 
frauds  by  trustees  and  other  persons  acting  in  a  fiduciary 
character.  It  differs  from  larceny  by  clerks  or  servants 
in  this  respect :  embezzlement  is  committed  in  respect  of 
property  which  is  not  at  the  time  in  the  actual  possession 
of  tlie  owner,  whilst  in  larceny  it  is.  An  example  will 
illustrate  the  distinction.  A  clerk  receives  ;£^20  from  a 
person  in  payment  for  some  goods  sold  by  his  master ; 
he  at  once  puts  it  into  his  pocket,  appropriating  it  to  his 
own  use  ;  this  is  embezzlement.  The  clerk  appropriates 
to  his  own  use  ;£^20  which  he  takes  from  the  till ;  this  is 
larceny.  The  line  of  demarcation  between  the  two 
offences  appears  sometimes  to  be  very  finely  drawn  (a). 
This  would  be  liable  to  work  injustice,  were  it  not  for  a 
provision  to  which  we  shall  shortly  have  to  refer  (b). 

The  Larceny  Act  (o)  provides  that  whosoever,  being  a 
clerk  or  servant,  or  being  employed  for  the  purpose  or 
in  the  capacity  of  a  clerk  or  servant,  shall  fraudulently 
embezzle  any  chattel,  money,  or  valuable  security  de- 
livered to  or  received  by  him  in  the  name  or  on  the 
account  of  his  master,  shall    be  deemed  to  have  stolen 

f        (a)  It  is  urged  that  there  is  no  ground  for  preserving  the  distinction.  This 
'    would  especially  be  the  case  if  the  principle  of  possession  of  the  servant  being 

the  possession  of  the  master  had  been  interpreted  with  the  same  latitude  in 

criminal  as  in  civil  cases. — Bosc.  446. 
(6)  V.  p.  230.  (c)  24  &  25  Vict.  c.  96,  B.  68. 
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such  property  althongh  it  was  not  received  into  the 
master's  possession  otherwise  than  by  being  in  possession 
of  the  clerk  or  servant  accosed. 

The  principal  points  to  be  noticed  are  the  following : 

(i)  Proof  that  the  prisoner  was   employed    as    clerk 
or  servant. 

(ii)  Proof  of  his  receipt  for,  or  in  the  name  of,  or  on 
acconnt  of,  the  employer  or  master. 

(iii)  Proof  of  the  unlawful  appropriation. 

(i.)  Proof  of  the  EmployToent  as  Clerk  or  Servant. 

It  is  for  the  jary  to  determine  whether  the  prisoner  is  EmDioYment 
a  clerk  or  servant  within  the  meaning  of  the  statnte,  the  ^x^yl^t.  ^^ 
court  explaining  what  is  necessary  to  constitute  such  a 
relation. 

The  clerks  or  servants  need  not  be  in  the  employment 
of  those  in  trade.  The  particular  name  by  which  they  are 
called,  as  accountant,  collector,  overseer,  &c.,  is  not  material 
if  the  general  relationship  of  master  and  servant  can  be 
proved  (a).  It  is  sometimes  a  difficult  matter  to  determine 
whether  the  required  relationship  exists.  The  employment 
need  not  be  continuous,  for  it  was  held  to  be  embezzlement 
though  the  prisoner  was  employed  to  receive  in  a  single 
instance  only  (b).  The  mode  of  remuneration  for  service 
is  not  decisive,  that  is,  whether  by  commission  or  by 
salary.  This  will  not  distinguish  an  agent  from  a  ser- 
vant (c).  Nor  will  a  participation  in  the  profits  of  the 
business  necessarily  prevent  the  character  of  servant  from 
arising  (d).  The.  question  is  not  decided  by  the  con- 
sideration whether  the  whole  or  only  a  part  of  a  man's 
time  is  devoted  to  the  other's  business  (e).     Probably 

(a)  T.  i?,  V.  Squire^  R.  &  R.  349. 
(6)  B.  V.  Hughesy  i  Mood.  C.  C.  370. 

(c)  M.  V.  Balleti,  12  Cox,  56.  (d)  E.  v.  M'Donald,  L.  &  C.  85. 

(c)  A  V.  Tlt€,'h.  &  0.  29;  30  L.  J.  (M.C.)  142;  4  L.  T.  (N.S.)  259 ; 
9  W.  R.  554 ;  8  Cor,  458. 
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the  safest  criterion  is  whether  the  prisoner  was  bonnd  to 
obey  the  prosecutor's  orders  so  as  to  be  under  his  control, 
or  whether  (as  is  frequently  the  case  with  mere  oom-* 
mission  agents)  he  was  at  liberty  to  work  or  not  as  he 
pleased  (a) ;  and  it  has  been  several  times  decided  that 
a  person  who  is  employed  to  get  orders  and  receive 
money,  but  who  is  at  liberty  to  get  those  orders  and 
receive  that  money  where  and  when  he  .thinks  proper, 
is  not  a  clerk  or  servant  within  the  meaning  of  the 
Act  (b). 

Embezzlement  Embezzlement  by  persons  employed  in  the  public 
oSSre/^  service,  or  by  police  constables,  of  any  chattel,  money, 
or  valuable  security,  which  is  intrusted  to,  or  received,  or 
taken  into  possession  by  them  by  virtue  of  their  employ- 
ment, is  subjected  to  generally  the  same  consequence  as  if 
the  embezzlement  were  from  an  ordinary  master  {c). 

(ii.)  The  Receipt  for^  &c.,  the  Master. 

The   mere  fact  of  receipt  is  usually  proved    by  the 
person  who  gave  the  money,  &c.,  to  the  prisoner,  or  by  his 
own  admission.     That  he  received  it  for,  in  the  name  of, 
or  on  account  of  his  master,  the  jury  may  infer  from 
the    circumstances    of  the    case.     But   it  will   not    be 
embezzlement  if  the  prisoner  received  the   money  from 
his  master  in  order  to  pay  to  a  third  person  (d).     It  is 
immaterial  that  the  money  was  not  really   due   to  the 
master.     The  receipt  need  not  now  be  by  virtue  of  his 
employment  in  order  to  constitute    embezzlement;   and 
therefore  it  may  be  embezzlement,  though   the    servant 
had  no   authority   to  receive.     But  it  is  necessary  that 
the  money,  &c.,  should   be  the  property  of   the  master 
when    received   by  the    servant^    and    therefore    money 
appropriated  by  a  servant  in  consideration  of  work  which 


What  wiU 
constitate  a 
receipt  for, 
fto.,  the 
master. 


(a)  The  reader  is  referred  to  the  cases  given  bj  Archbold,  Koacoe,  &c., 
for  a  fuller  examination  of  this  question  ;  v.  especially  M,  y.  Nemu^  L.  R. 
2  C.  C.  R.  34  ;  42  L.  J.  (M.C.)  62 ;  28  L.  T.  (N.S.)  646;  21  W.  K,  687 ; 
Warb.  L.  C.  200. 

(6)  IL  V.  Bowers,  L.  R.  i  C.  C.  R  41  ;  35  L.  J.  (M.C.)  206 ;  14  L.T. 
671  ;  14  W.  R.  803  ;  B,  v.  Harris,  69  L.  T.  25 ;  57  J.  P.  729. 

(c)  24  &  25  Vict.  c.  96,  8.  70.     Larceny  by  the  above,  v.  p.  214, 

{(1)  Ii.  V.  JSmith,  R.  &  R.  267. 
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the  prisoner  did  by  the  nnanthorised  nse  of  his  master's 
tools,  the  payer  contractiDg  with  the  8er7ant  only,  does 
not  constitute  embezzlement  (a). 

(iii.)  The  uidawfvl  Appropriation. 

The  usual  evidence  given  of  the  appropriation  is,  that  The  appro- 
having  received  the  money,  &c.,  the  prisoner  denied  the  ^"*  *°'*' 
receipt,  or  accounted   for  other  moneys  received  at  the 
same  time,  or  after,  and  not  for  it,  or  rendered  a  false 
account,  or  practised  some  other  deceit  in  order  to  pre- 
vent detection. 

• 

The  mere  non-payment  to  the  master  of  money  which 
the  prisoner  has  charged  himself  in  his  master's  book 
with  receiving  is  not  by  itself  a  sufficient  evidence  of 
embezzlement  (b).  But,  on  the  other  hand,  it  is  no 
defence  to  merely  show  that  he  entered  the  receipt  cor- 
rectly in  the  master's  book  if  there  be  other  sufficient 
evidence  of  a  fraudulent  intention  (c).  If,  instead  of 
denying  the  appropriation  of  property,  the  prisoner,  in 
rendering  his  account,  admits  the  appropriation,  alleging 
a  right  in  himself,  no  matter  how  unfounded,  or  setting 
up  an  excuse,  no  matter  how  frivolous,  he  ought  not 
to  be  convicted  of  embezzlement  (d).  But  where  it  is 
the  prisoner's  duty,  at  stated  times,  to  account  for  and 
pay  over  to  his  employer  the  money  received  during 
those  intervals,  his  wilfully  omitting  to  do  so  is  embezzle- 
ment, and  equivalent  to  a  denial  of  the  receipt  of 
them  (e). 

r        As  the  law  now  stands  some  specific   sum  must    be  Specific  snm  to 

bo  Di^ved 

proved  to  have  been  embezzled.  It  will  not  suffice  to 
prove  a  general  deficiency  in  the  prisoner's  accounts  (/). 

There  may  be  charged  in  the   same  indictment,  and  Three  acts  of 

embezzlement 
~         may  be 

(a)  R,  V.  CuUum,  L.  K.  2  C.  C.  B.  28  ;  42  L.  J.  (M.C.)  64 ;  28  L.  T.  c^^a^ged. 
(N.S.)  571  ;  21  W.  K.  687.  (6)  R.  v.  Hodgson,  3  C.  &  P.  422. 

(c)  A  V.  LUier,  D.  &  B.  118.  {d)  R.  v.  Norman,  (J.  &Mar.  501. 

{e)  R.  V.  Jackson^  i  C.  &  K.  384. 

(/)  R,  V.  Lloyd  Jones,  8  C.  &  P.  288;  R.  v.  WoUtenJiolme,  11  Cox,  313; 
see  K08C.  475. 
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Panishment. 


Summary 
jurisdiction. 


Falsification 
of  accounts. 


Embezzlement 
by  bankers 
and  others 
intrusted  with 
property  for  a 
special  pur- 
pose. 


the  defendant  may  be  tried  at  the  same  time  for  any 
number  of  distinct  acts  of  embezzlement,  not  exceeding 
three,  which  may  have  been  committed  by  him  against 
Her  Majesty,  or  against  the  same  master  or  employer, 
within  six  months  from  the  first  to  the  last  of  such 
acts  (a).  As  we  have  already  seen,  a  person  indicted  for 
embezzlement  may  be  found  guilty  of,  and  punished  for, 
larceny,  and  vice  versd  (b). 

Embezzlement  by  clerks  or  servants  is  felony,  the 
punishment  being  penal  servitude  to  the  extent  of  four- 
teen years  (c). 

The  summary  jurisdiction  given  by  the  Summary 
Jurisdiction  Act,  1879(d),  to  the  justices  in  petty 
sessions  is  the  same  in  cases  of  embezzlement  as  in 
larceny,  but  does  not  extend  to  cases  where  an  actual 
falsification  of  accounts  is  charged. 

Falsification  of  accounts. 

For  a  clerk,  officer,  servant,  or  other  employs  in  those 
capacities,  to  wilfully  and  with  intent  to  defraud,  destroy, 
alter,  mutilate,  or  falsify  any  book,  paper  account,  &c.f 
belonging  to  or  in  the  possession  of  his  employer,  or  to 
make  false  entries  therein,  is  punishable  by  penal  servitude 
to  the  extent  of  seven  years  (e).  It  is  not  necessary  to 
allege  that  any  particular  person  was  intended  to  be 
defrauded.     The  offence  is  a  misdemeanor. 

EmbezzleweTvt  hy  Bankers^  MercharUSy  Brokers^  Attorneys^  or 
Agents, 

If  any  such  person  is  intrusted  with  any  money  or 
security  loith  a  direction  in  writing  to  apply  the  same  for 
any  specified  purpose,  or  to  any  specified  person,  and  he, 
in  violation  of  good  faith,  and  contrary  to  the  terms  of 
such  direction,  converts  the  same  to  his  own  use,  or  the 

(rt)  24  &  25  Vict.  c.  96,  s.  71.  (6)  Ihid,  s.  72,  v.  p.  211. 

(c)  Jhid.  b.  68. 

\d)  42  &  43  Vict.  c.  49,  s.  13  ;  v.  p.  479. 

(«)  38  &  39  Vict  c.  24 ;  V.  also  M,  v.  Butt^  51  L.  T.  (N.S.)  607  ;  15  Cox, 
564. 


EMBEZZLEMENT.  2  3  I 

nse  of  any  person  other  than  the  one  by  whom  he  is  so 
intrusted  ;  or  (b)  if,  having  been  intrusted  as  one  of  the 
above  with  any  chattel  or  valaable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  share  or  interest 
in  any  stock  or  fund,  for  safe  custody  or  for  any  special 
purpose,  without  authority  to  sell,  negotiate,  transfer,  or 
pledge,  he,  in  violation  of  good  faith,  and  contrary  to  the 
object  or  purpose  for  which  it  was  intrusted  to  him,  sells, 
negotiates,  transfers,  pledges,  or  in  any  manner  converts 
to  bis  own  use,  or  that  of  some  other  person  than  the  one 
by  whom  he  is  intrusted,  such  chattel  or  security  or  the 
proceeds  thereof,  or  the  share  or  interest  to  which  the 
power  of  attorney  relates,  he  is  guilty  of  a  misdemeanor, 
and  is  liable  to  penal  servitude  to  the  extent  of  seven 
years  (a).     There  is  a  saving  clause  in  this  section  ex- 
empting from  such  liability  trustees  (who  are  dealt  with 
in    another  section)  and  mortgagees;  also  bankers,  &c., 
in  receiving  money  due  on  securities,   or  disposing  of 
securities  on  which  thev  have  a  lien. 

It  is  a  misdemeanor,  attended  with  the  same  punish-  Bankers,  te, 
ment,  for  a  banker,  merchant,  broker,  attorney  or  agent,  property 
with  intent  to  defraud,  to  sell,  negotiate,  Ac.,  any  property  JJ^**®*^  *® 
with  which  he  is  intrusted  for  safe  custody  (b),  A  solicitor, 
who  is  intrusted  by  a  client  with  moneys  to  invest,  but 
fraudulently  appropriates  such  money  to  his  own  use,  is 
not  intrusted  with  such    moneys  *  for    *^  safe    custody," 
within  the  meaning  of  the  enactment  just  referred  to  (c). 
Bat  if  in  such  a  case  there  is  evidence  of  any  direction 
that  the  solicitor  should  keep  the  money  by  him  until  the 
investment  was  found,  he  may  be  convicted  under  this 
8ection.(62)     For  any  person  intrusted  with   a  power  of 
attorney  for  the  sale  or  transfer  of  any  property  to  fraudu- 
lently sell,  transfer,  or  otherwise  convert  it  to  his  own 


(a)  24  &  25  Vict.  c.  96,  8.  75  ;  i?.  v.  Portugal,  L.  R.  16  Q.  B.  D.  487. 

(6)  Ibid,  (i.  76. 

(c)  R,  V.  Newman,  L.  R.  8  Q.  B.  D.  706  ;  51  L.  J.  (M.C.)  87  ;  46  L.  T, 
(N.y.)  394  ;  30  W.  K.  550,  following  M.  v.  Cooper,  L.  R.  2  C.  C.  R.  123 ; 
43  L.  J.  (M.C.)  89 ;  20  L.  T.  (N.S.)  306;  22  W.  R.  555. 

{d)  Per  Stephen,  J.,  in  B,  v.  Newman,  sapra ;  R.  v.  Fullagar,  41  L.  T. 

IN.S.)44S- 
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nse,  or  that  of  any  person  other  than  the  one  by  whom  he 
is  intrnsted,  is  a  misdemeanor,  punishable  with  penal 
servitude  for  seven  years  (a). 

Factors  or  Factors  or  agents  intrusted,  for  the  purpose  of  sale  or 

ing  proper^'  Otherwise,  with  the  possession  of  any  goods  or  of  any 
Semf*^^*°  document  of  title  to  goods,  who  witiiout  the  authority 
of  the  principal,  for  their  own  use  or  that  of  any  person 
other  than  the  one  by  whom  they  are  so  intrusted,  and 
in  violation  of  good  faith^  make  any  consignment,  deposit, 
transfer,  or  delivery  of  any  such  goods  or  document,  by 
way  of  pledge,  lien,  or  security  for  any  money  or  valu- 
able security,  borrowed  by  them  (the  factors,  &c.)  ;  or 
(b),  without  authority,  &c.,  accept  any  advance  of  any 
money  or  valuable  security  on  the  faith  of  any  contract  or 
agreement  to  consign,  deposit,  &c.,  such  goods  or  docu- 
ment, are  guilty  of  a  misdemeanor,  and  punished  as 
above.  So  also  are  clerks  or  others  knowingly  and 
wilfully  assisting  in  carrying  out  the  aforesaid  measures. 
Saving  clause.  A  Saving  clause  is  added  that  the  factor  or  agent  will  not 
be  liable  for  consigning,  depositing,  &c,  if  the  property 
is  not  made  a  security  for  or  subject  to  the  payment  of 
any  greater  sum  of  money  than  the  amount  which,  at  the 
time  of  the  cousignment,  &x$.,  was  due  and  owing  to  such 
agent  from  his  principal,  together  with  the  amount  of 
any  bill  of  exchange  drawn  by  or  on  account  of  such 
principal,  and  accepted  by  the  factor  or  agent  (b). 

Embezzlement  by  Trustees. 

Embezzlement       For  a  trustee  of  property  for  the  benefit  of  some  other 

Dv  tmsliees  *       *        w 

person,  or  for  any  public  or  charitable  purpose,  with 
intent  to  defraud,  to  convert  or  appropriate  the  same  to 
his  own  use^  or  that  of  any  other  person  or  purpose  than 
the  person  or  purpose  aforesaid ;  or  (b),  to  otherwise 
dispose  of  or  destroy  the  property,  is  a  misdemeanor 
punishable  by  penal  servitude  to  the  extent  of  seven 
years.  But  no  criminal  proceedings  may  be  taken  with- 
out the  sanction  of  the  Attorney-General.     And,  if  civil 

■  ■  _ . 

(a)  24  &  25  Vict.  c.  96,  8.  77.  (6)  Ibid,  s.  78. 
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proceedings  have  been  taken  against  the  trustee^  the 
person  who  has  taken  snch  proceedings  may  not  commence 
any  prosecution  nnder  this  section  without  the  sanction 
of  the  court  or  judge  before  whom  such  civil  proceedings 
have  been  taken  (a). 

It  must  be  noticed,  however,  that  the  offence  only  exists 
where  there  is  an  express  trust  created  by  some  deed, 
will,  or  instrument  in  writing  ;  but  the  word  "  trustee  " 
includes  a  trustee's  heir  or  representative  upon  whom  the 
trust  may  have  devolved,  and  also  an  executor  and  ad- 
ministrator, and  an  official  manager,  assignee,  liquidator, 
or  other  like  officer,  acting  under  any  Act  of  Parliament 
relating  to  joint  stock  companies  or  bankruptcy  (h). 

Embezzlement  by  partners  and  other  joint  beneficial 
owners  has  already  dealt  with  (c). 

Embezzlemeivt  and  other  0 fences  by  Directors^  Officers,  and 
Members  of  Public  Companies  and  Coiyorate  Bodies. 

The  following  offences  are  misdemeanors  punishable  by  Offences  bv 
penal  servitude  to  the  extent  of  seven  years  : —  ^'^^  "'   ^' 

(o)  For  a  director,  member,  or  public,  officer  of  a  body  Appropriating 
corporate  or  public  company  to  fraudulently  take  or  apply  proMrtj!*°^ 
to  his  own  use,  or  any  use  or  purpose  other  than  the  uses 
or  purposes  of  such  body  or  company,  any  of  the  property 
of  the  body  or  company  (d). 

(/3)  For  a  director,  public  officer,  or  manager  of  such  Beceiving 
body  or  company  to  receive  or  possess  himself  of  any  of  the  J^g  in°the° 
property  of  the  company,  &c.,  otherwise  than  in  payment  ^°*"- 
of  a  just  debt  or  demand,  and,  with  intent  to  defraud,  to 
omit  to  make  or  have  made  a  full  and  true  entry  thereof 
in  the  books  and  accounts  of  the  company  (e). 

(y)  For  a  director,  manager,  public  officer,  or  member,  Fraudulent 
with  intent  to   defraud,  to    destroy,  alter,   mutilate,  ortheb^ks.^ 


(a)  24  &  25  Vict.  c.  96,  B.  80.  (6)  Jbid.  s.  i. 

(c)  Antef  p.  206.  {d)  24  &  25  Vict.  c.  96,  s.  81. 

(e)  Jbid.  B.  82. 
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fiedsify  any  book,  paper,  writing,  or  valuable  secnrityi 
belonging  to  the  body  or  company ;  or  (b)  to  make  or 
concur  in  making  any  false  entry,  or  to  omit  or  concnr 
in  omitting  any  material  particular  in  any  book  of  account 
or  other  document  (a). 

Maidng  ftise  (S)  For  a  director,  manager,  or  public  officer  to  make, 
Btatements,  a  circulate,  or  publish^  or  concur  in  making,  Ac.,  any 
written  statement  or  account  which  he  knows  to  be  false 
in  any  material  particular,  with  intent  to  deceive  or 
defraud  any  member,  shareholder,  or  creditor  of  such 
body  or  company,  or  with  intent  to  induce  any  person  to 
become  a  shareholder  or  partner  therein,  or  to  intrust  or 
advance  any  property  to  such  body  or  company,  or  to 
enter  into  any  security  for  the  benefit  thereof  (6). 


Noproseoution 
if  were  hM 
been  a  diB- 
doenreina 
civil  action. 


Falsification 
in  case  of 
oompaDy 
wound  np. 


With  regard  to  these  cases  of  embezzlement  by  bankers, 
merchants,  attorneys,  agents,  or  factors,  trustees,  directors, 
officers,  or  members  of  bodies  corporate  or  public 
companies,  the  provisions  as  to  which  are  contained  in 
sects.  75  to  84  of  the  Larceny  Act,  it  is  enacted  that  a 
statement  or  admission  made  by  the  accused  in  any 
compulsory  examination  or  deposition  before  any  court 
upon  the  hearing  of  any  matter  in  bankruptcy  or  in- 
solvency are  not  admissible  as  evidence  against  him  on 
his  prosecution  under  those  sections  (c). 

For  a  director,  officer,  or  contributory  of  a  company 
wound  up  under  the  Companies  Act,  1862,  to  destroy, 
mutilate,  alter,  or  falsify  any  books,  papers,  writings,  or 
securities,  or  to  make  or  be  privy  to  making  any  false  or 
fraudulent  entry  in  any  book  or  other  document  of  the 
company,  with  intent  to  defraud  or  deceive  any  person,  is 
a  misdemeanor,  punishable  by  imprisonment  not  exceeding 
two  years  (d). 

-  .  ^_^«.^^^^^^^^^_^  _  — - — —        — - —        -■ —  ~ 

(a)  24  &  25  Vicr.  c.  96,  s.  83.  (b)  Ibid,  s.  S4. 

(cj  53  &  54  Vict.  c.  71,  8.  27 ;  24  &  25  Vict  c.  96,  s.  85.  And  also 
nothing  in  these  sections  shall  entitle  any  person  to  refuse  to  answer  a  ques- 
tion in  a  civil  proceeding  on  the  gi*ound  that  it  tends  to  criminate  himself. — 
8.  85.  The  criminal  proceeding  is  not  to  deprive  any  party  of  his  civil 
remedy,  but  the  conviction  is  not  to  be  evidence  in  such  civil  suit. — s.  86. 

(d)  25  &  26  Vict.  c.  89,  s.  166. 
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For  an  officer  of  a  savings  bank  to  receive  any  deposit  Savings  banks. 
and  not  pay  over  the  same  is  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both  (a). 

(a)  26  &  27  Vict.  c.  87,  8.  9.  False  statements,  returns,  Sec.,  bj  railway 
companies,  v.  29  &  30  Vict.  c.  108,  ss.  15-17  ;  31  &  32  Vict.  c.  119,  s.  5  ; 
34  ^  35  Vict.  c.  78,  s.  I  a 


(     236     ) 


CHAPTER  III. 

FALSE     PRETENCES. 

False  pre-  ,  It  is  difficult  to  correctly  define  the  offence  of  obtaining 
^aished  froia'  property  by  false  pretences.  It  may  be  defined  to  be  the 
larceny.  ;  offence  of  obtaining  property  by  means  of  a  false  repre- 
'  sentation  made  by  words,  writing,  or  conduct,  that  some 
fact  exists  or  existed  (a).  In  some  cases,  on  the  one 
handj  there  seems  little  to  distinguish  it  from  larceny ; 
and  in  others  to  distinguish  it  from  a  mere  non-criminal 
lie.  The  most  intelligible  distinction  between  false 
pretences  and  larceny  has  been  thus  set  forth  (li) :  '^  In 
larceny  the  owner  of  the  thing  stolen  has  no  intention 
to  part  with  his  property  therein  to  the  person  taking  it, 
although  he  may  intend  to  part  with  the  possession ;  in 
false  pretences  the  owner  does  intend  to  part  with  his 
property  in  the  money  or  chattel,  but  it  is  obtained  from 
him  by  fraud."  The  line  between  the  two  crimes  is  very 
narrow.  Thus,  A.  intrusts  B.  with  a  parcel  to  carry  to 
C.  D.  meets  B.  and  alleges  that  he  is  C,  whereupon  B. 
gives  him  the  parcel.  It  will  be  larceny  if  B.  had  not 
authority  to  pass  the  property ;  false  pretences  if  he 
had.(c)  The  difficulty  of  discriminating  arises  chiefly 
where  there  has  been  a  constructive  taking  only,  where 
the  owner  delivers  the  property,  though  the  possession 

(a)  St.  Di.  298.  (&)  Arch.  394,  v.  White  v.  Garden^  10  C.  B.  927. 

(c)  Y.  i?.  V.  WatkinSy  I  Leach,  520.  It  should  be  observed  that  in  this 
offence  (as  in  larceny)  there  must  be  an  intention  on  the  part  of  the  accused 
to  deprive  the  prosecutor  wholly  of  his  property  in  the  goods  obtained.  If  a 
chattel  is  borrowed  or  hired  by  means  of  false  pretences,  the  intention  being 
to  return  it,  the  offence  is  not  committed.  B.  v.  KUham,  L.  R.  i  C.  C. 
R.  261  ;  39  L.J.  (M.C.)  109;  Warb.  L.  C.  185.  This  does  not,  however, 
apply  to  a  loan  of  money  obtained  by  false  pretences,  as  the  property  in 
money  passes  at  the  time  of  the  lending.  B.  v.  Crostley^  2  M.  &  £.  17 ; 
and  J?,  v.  Burgorif  D,  &  B.  11. 
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is  obtained  by  firaad.  The  evil  which  might  arise  from 
this  state  of  things  is  to  some  extent  obviated  by  a 
provision  in  that  section  of  the  Larceny  Act  nnder  which 
the  offence  is  punishable,  that  if  upon  an  indictment  for 
false  pretences  it  is  proved  that  the  defendant  obtained 
the  property  in  sach  manner  as  to  amount  in  law  to 
larceny,  he  is  not  on  that  account  to  be  acquitted  (a). 
Therefore  in  cases  of  doubt  it  is  better  to  indict  for  false 
pretences. 

• 

The  points  to  be  proved  on  an   indictment  for  false 
pretences  are  the  following  :-^ 


I 


\ 


i.  The  pretence  and  its  falsity. 

ii.  That    the    property    or    some    part    thereof    was 
obtained  by  means  of  the  pretence, 

iii.  The  intent  to  defraud. 

i.  The  pretence  must  be  wholly  or  in  part  of  an  Pretence  mm 
existing  fact ;  for  example,  a  false  statement  of  one's  ing°faS  * 
name  and  circumstances  in  a  begging  letter.  It  may. 
be  laid  down  as  a  general  rule  of  interpretation  of  the 
enactment  in  question  that  wherever  a  person  fraudu- 
lently represents  as  an  existing  fact  that  which  is  not  an 
existing  fact,  and  so  gets  money  or  property,  he  commits 
the  ofEence  of  obtaining  by  false  pretences  (V).  But  a 
mere  exaggeration  will  not  suffice,  as  if  a  person  actually 
in  business  pretends  that  he  is  doing  a  very  good  busi- 
ness (c) ;  otherwise,  if  he  were  not  carrying  on  any 
business  at  all  (d).  The  fact  must  be  an  existing  fact ; 
therefore  it  is  not  within  the  Act  for  a  person  to  pretend 
that  he  will  do  something  which  he  does  not  mean  to 
do  (e).  But  where  a  promise  to  do  a  thing  is  coupled 
with  a  false  representation  by  words  or  otherwise  that 
the  promiser  has  the  power  to  do  that  thing,  an  indict- 
ment will  lie,  as,  e,g.,  where  the  defendant  was  indicted  for 

{a)  24  &  25  Vict.  c.  96,  8.  88.  (b)  Arch,  545. 

(c)  B.  V.  Willianuon,  1 1  Cox,  328.  {d)  R,  v.  Orabhy  1 1  Cox,  85. 

(«)  B.  V.  jL««,  9  Cox,  304-     See  also  B,  v.  Si)eed,  46  L.  T.  (N.S.)  174. 
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obtaining  money  from  the  prosecutrix  by  stating  that  he 
was  unmarried  and  vxndd  marry  her  and  furnish  a  houiae 
for  her,  it  was  held  that  the  statement  that  he  was  un- 
married was  sufficient  to  justify  a  conviction,  although 
his  promise  to  marry  the  prosecutrix  and  to  furnish  a 
house  would  not  by  themselves  have  been  sufficient  (a). 

Obtaining  additional  money  by  stating  that  a  larger 
amount  of  goods  is  delivered  than  is  known  to  be  the 
case,  is  within  the  statute  (&),  although  it  is  not  every 
breach  of  warranty  or  false  assertion  at  the  time  of 
making  a  bargain  which  will  be  treated  as  a  false  pre- 
tence (c).  However,  it  seems  clear  that  a  fedse  repre- 
sentation respecting  an  alleged  matter  of  definite  fact 
knowingly  made  is  a  false  pretence  within  the  statute, 
as,  for  instance,  where  the  secretary  of  an  Oddfellows' 
lodge  fraudulently  tells  a  member  that  he  owes  the 
lodge  a  certain  sum  of  money,  and  thereby  obtains  that 
sum  from  him,  whereas  in  fact  the  member  owed  a  much 
smaller  sum  (d)  ;  so  also  where  the  prisoner  fraudulently 
alleged  that  a  genuine  ;^i  Irish  bank  note  was  a  £$ 
note,  and  thereby  obtained  the  full  value  of  the  latter  in 
change,  from  which  it  will  be  seen  that  the  &ct  that  the 
person  deceived  has  the  means  of  knowledge  in  his  own 
power  afifords  no  defence  to  the  deceiver  (6);  again, 
where  the  representation  is  merely  as  to  the  qrwlUy  of 
the  goods  sold;  as  when  the  prosecutor  was  induced 
to  purchase  a  chain  on  the  representation  that  it  was 
fifteen  carat  gold,  whereas  it  was  only  six  carat  (/). 
But  if  the  representation  is  only  what  is  matter  of 
opinion,  and  amounts  merely  to  exaggerated  praise,  the 
person  making  the  representation  is  not  criminally  liable  ; 
as  where  the  defendant  said  his  spoons  were  as  good  as  and 

(a)  R,  V.  JennisoTif  L.  &  C.  157,  Warb.  L.  C.  175  ;  jR.  v.  OUe8,%^  L.  J. 
(M.C.)  50.  V.  alflo  R.  V.  Gordon,  58  L.  J.  (M.C.)  117  5  60  L. 'f.  (N.S.) 
872 ;  L.  R.  23  Q.  B.  D.  354. 

(b)  a,  V.  Bam29  L.  J.  (M.C.)  86 ;  i  L.  T.  (N.S.) 337  ;  6  Jor.  N.S.  178  ; 
8  W.  R.  193  ;  8  Cox,  262. 

(c)  R,  V.  Codrington,  i  C.  &  P.  661. 

{d)  R.  V.  Woolley,  1  Den.  559;  19  L.  J.  (M.C.)  165. 

(c)  R.  V.  Jessop,  I  D.  &  B.  442 ;  27  L.  J.  (M.C.)  70. 

(/)  R,  V.  Ardtey,  L.  R.  i  C.  C.  R.  301  ;  40  L.  J.  (M.C.)  85. 
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had  as  muoh  silver  in  them  as  Elkington's  A  spoons  (a). 
Where,  however,  a  hawker  indaced  a  person  to  purchase 
some  packages  of  tea  by  representing  them  to  be  good 
tea,  and  producing  samples  of  good  tea,  and  comparing 
them  with  some  taken  from  the  packages ;  bat  the  latter 
in  fact  contained  -to  his  knowledge  only  one  quarter  in 
weight  of  tea,  the  rest  being  sand,  &c.,  unfit  to  drink  and 
injurious  to  health,  it  was  held  that  he  was  properly  con- 
victed of  obtaining  money  by  false  pretences  (6). 

The  false  pretence  need  not  be  expressed  in  words ;  The  pretence, 
it  will  suffice  if  the  pretence  is  signified  in  the  conduct 
and  acts  of  the  party ;  for  example,  by  obtaining  goods 
upon  giving  in  payment  a  cheque  upon  a  banker  with 
whom  the  defendant  has  no  account,  he  knowing  that  it 
would  not  be  paid  on  presentation  (c) ;  or  by  a  person, 
who  was  not  a  member  of  the  university,  obtaining  goods 
fraudulently  at  Oxford  through  wearing  a  commoner's 
cap  and  gown  (d).  So  where  a  farmer,  having  granted  a 
bill  of  sale  on  all  the  farm  stock  upon  his  farm,  sold  a 
large  portion  of  such  stock  without  saying  anything  as 
to  the  ownership  of  it,  or  as  to  the  existence  of  the  bill 
of  sale,  he  was  held  to  be  guilty  of  false  pretences  for 
the  act  of  selling  the  stock  was  in  itself  a  representation 
that  he  was  the  absolute  owner  (e).  But  a  person  who 
enters  a  restaurant  and  orders  and  consumes  refreshments 
having  to  his  own  knowledge  no  money  to  pay  for  them, 
cannot  be  convicted  of  obtaining  the  food  by  false  pre- 
tences, although  he  is  liable  to  be  indicted  under  the 
Debtors  Act  1869  (/),  for  obtaining  credit  by  means  of 
a  fraud  (^). 

(fl)  B.  V.  Bryan,  26  L.  J.  (M.C.)  84;  3  Jur.  N.  S.  620 ;  7  Cox,  313  ; 
Warb.  L.  C.  179. 

(b)  B.  V.  Foster,  L.  R  2  Q.  B.  D.  301 ;  46  L.  J.  (M.C.)  128  ;  36  L.  T. 

(K.S.)  34  ;  13  Co»,  393- 

(c)  B.  V.  Jaokson,  3  Carnp.  370;  v.  B.  y,  Hazelton,  L.  R.  2  C.  C.  R.  134; 

44  L.  J.  (M.C.)  II  ;  31  L.  T.  (N.S.)  451 ;  23  W.  R.  139 ;  Warb.  L.  C.  172. 

(d)  B.  V.  Barnard,  7  C.  &  P.  784 ;  Warb.  L.  C.  170. 

(e)  B,  V.  Sampson,  52  L.  T.  (N.S.)  772  ;  49  J.  P.  807  ;  not  following  B.  v. 
Hazdwood,  48  J.  P.  151.     v.  also  EiMolz  v.  Bannister,  17  C.  B.  (N.S)  723. 

f/)  32  &  33  Vict.  c.  62,  8.  13 — V.  p.  108. 

(g)  B.  V.  Janes,  L.  R.  (1898)  i  Q.  B.  119;  67  L.  J.  (Q.  B.)4i ;  77  L.  T. 
503;  46  W.  R.  191. 
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A  false  pretence  may  be  made  throagh  the  medium  of 
an  innocent  agent,  and  the  person  who  causes  it  to  be  made 
is  punishable  as  if  he  made  it  himself. 

Where  the  false  pretence  is  made  by  means  of  a 
public  advertisement  it  will  be  sufficient  to  allege  in  the 
indictment  that  the  pretence  was  made  to  Her  Majesty's 
subjects,  provided  it  is  also  alleged  that  by  means  of 
that  false  pretence  money  was  obtained  from  some  par- 
ticular person,  as  the  general  allegation  becomes  particular 
as  regards  the  particular  person  who  acts  upon  it  (a) ; 
but  in  such  a  case  it  would  be  desirable  to  add  a  count 
stating  that  the  defendant  made  the  false  pretence  to 
the  person  actually  defrauded. 

Indictment  If  the  goods  are  obtained  by  means  of  a  forged  order, 

note,  or  other  document,  the  party  may  be  indicted  for 
forgery,  the  punishment  for  which  offence  is  more  severa 
But  the  prisoner  will  not  be  acquitted  for  the  false  pre- 
tence on  the  ground  that  he  might  have  been  indicted 
for  forgery  (&). 

The  false  pretence  alleged  must  be  set  out  in  the  in- 
dictment, but  it  will  suffice  if  the  falsity  of  the  substance 
of  the  pretence  alleged  is  proved,  although  every  par- 
ticular is  not  established  (c).  In  an  indictment  for 
receiving  goods  obtained  by  false  pretences  it  is  not 
necessary  to  specify  by  what  false  pretence  the  goods 
were  obtained  (d). 

ii.  That  the  property  or  some  part  thereof  was  ob- 
tained by  means  of  the  pretence. 

In  other  words  it  must  be  proved  that  the  goods,  &c., 
stated  in  the  indictment,  or  some  part  of  them,  were 
obtained  from  the  prosecutor  by  means  of  the  alleged 
false  pretences  (e).    And   the   species  or  class  of    goods 

(a)  II  V.  JSi'lrerlock  L.  R,  [1894],  2  Q-  B.  766  ;  63  L.  J.  (M.C.)  233 ;  71 
L.  T.  300 ;  42  W.  K.  608  ;  58  J.  T.  577 ;  Warb.  L.  C.  187. 

(6)  14  &  15  Vict.  c.  100,  8.  12.  (c)  Ii,  V.  Jffilly  R.  &  R.  19a 

{d)  Taylor  v.  Heg.,  L.  R.   [1895I  I  Q.  B.  25 ;  64  L.  J.  (M.C.)  ii  ;  71 
L.  T.  571  ;  43  W.  R.  24.  (e)  Arch.  558. 
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must  be  proved,  as  laid  in  the  indictment,  otherwise,  if 
there  be  any  material  variance,  the  defendant  is  entitled 
to  an  acquittal  (a),  unless  the  indictment  has  been 
amended,  which  may  be  done  by  leave  of  the  Court  (J). 

It  is  no  defence  to  an  indictment  for  6btaining  by 
false  pretences  that  the  goods  obtained  were  not  in 
existence  at  the  time  when  the  false  pretence  was  made 
provided  the  subsequent  delivery  of  the  goods  is  directly 
connected  with  the  false  pretence,  as,  e,g^  where  the  de- 
fendant by  false  pretences  induced  a  wheelwright  to  make 
him  a  van  which  was  afterwards  delivered  to  him  (c). 

If  the  falsity  of  the  pretence  is  known  to  the  prose-  Conviction 
cutor,  who,  nevertheless,  parts  with  his  goods  with  the  to'^obtain^  "^ 
intention  of  entrapping  the  defendant,  or  for  some  other 
reason,  the  defendant  cannot  be  convicted  of  obtaining 
the  goods  by  false  pretences  {d).  But  in  such  a  case  he 
may  be  convicted  upon  the  same  indictment  of  attemptiru/ 
to  obtain  them  (e). 

Again  where  goods  are  offered  to  a  prosecutor  for 
sale  or  in  pledge  and  he  parts  with  his  money  relying, 
not  on  the  defendant's  statements,  but  upon  his  own 
examination  of  the  goods  the  defendant  may  be  con- 
victed of  attempting  to  obtain  money  by  false  pretences, 
though  not  of  obtaining  it,  as  it  was  not  his  false 
pretence  which  actually  operated  upon  the  prosecutor's 
mind(/). 

iii.   The  intent  to  defraud. 

As  in  other  cases,  the  intent  is  generally  to  be  gathered  The  intent  to 
from  the  facts  of   the  case.     It  is  sufficient  to  allege  in 
the  indictment,  and   to  prove   at  the  trial,  an  intent  to 
defraud  generally,  without  alleging  or  proving  an  intent 
to  defraud  any  particular  person  (^). 

(a)  Arch.  361.  (6)  14  &  15  Vict.  c.  100,  s.  i. 

(c)  R.  V.  Martin,  L.  R.  i  C.  C.  R.  56 ;  10  Cox,  383  ;  Warb.  L.  C.  182. 
(rf)  R.  V.  MiUs,  D.  &  B.  205 ;  7  Cox,  263  ;  Warb.  L.  0.  181. 
(e)  R.  V.  Roebttck,  D.  &  B.  24;  2$  L.  J.  (M.C.)  loi ;  14  &  15  Vict.  c. 
100.  8.  9. 
(/)  R,  V.  Roebuck;  sap.  {g)  24  &  25  Vict.  c.  96,  s.  88. 

Q 
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Evidence  o[ 
other  pre- 
tences. 


PaniBbment, 


The  intention  on  the  part  of  the  prisoner  to  pay  for 
goods  obtained  by  false  pretences  when  he  might  be  able 
to  do  so,  is  no  defence  (a),  the  defendant  in  such  a  case 
having  no  right  to  expose  the  prosecutor  to  either  actual 
or  possible  injary  by  means  of  the  deceit  which  he  prac- 
tised. A  practically  conclusive  test  as  to  the  fraudulent 
intention  of  the  defendant  is :  Did  he  derive  any  advantage 
from  his  false  pretence  which  he  knew  he  could  not  have 
had  if  the  truth  had  been  known  ?  If  he  did,  and  if  thereby 
the  person  to  whom  he  made  the  pretence  was  exposed  to 
loss,  or  to  risk  of  loss,  it  may  be  safely  assumed  that  the 
defendant's  intention  was  fraudulent  (b). 

If  there  be  a  debt  due  to  the  defendant,  and  he  being 
unable  to  obtain  payment  of  the  same  from  his  debtor, 
obtains  goods  from  him  by  false  pretences,  he  does  not 
thereby  commit  this  o£Eence  (c),  there  being  no  real  inten- 
tion to  defraud. 

It  has  been  held  that  proof  that  the  defendant  has 
subsequently  obtained  other  property  from  some  other 
person  by  the  same  pretence  is  not  admissible  as  evi- 
dence of  an  intent  to  defraud  ((Q;  but  that  evidence 
of  a  similar  false  pretence  on  a  prior  occasion  is  ad- 
missible (e). 

Obtaining  property  by  false  pretences  is  a  misde- 
meanor, punishable  by  penal  servitude  to  the  extent  of 
three  years  (/).  It  is  subject  to  the  provisions  of  the 
Vexatious  Indictments  Act  (ff).  As  we  have  seen,  the 
defendant  is  not  entitled  to  be  acquitted  for  the  misde- 
meanor because  the  facts  show  that  the  offence  amounts 
to  larceny ;  but  no  person  tried  for  such  misdemeanor  is 


(a)  R.  V.  l^aylor,  L.  R.  I  C.  C.  R.  4:  35  L.  J.  (M.C.)  61;  13  L.  T.  (N.S.) 
381  ;  II  Jur.  N.  S.  910;  14  W.  R.  58  ;  10  Cox,  151  ;  Warb.  L.  C.  177. 

{h)  Y.  Stephen's  Hist,  of  the  Criminal  Law,  p.  122. 

(c)  R.  V.  WUliams,  7  C.  &  P.  354. 

U)  R.  V.  Molt,  30  L.  J.  (M.C.)  11;  3  L.  T.  (N.S.)3io;  6  Jb-.  (N.S.)  112; 
9  W.  R.  724  ;  8  Cox.  411. 

{e)  R.  V.  Francis,  L.  R.  2  C.  C.  R.  128 ;  43  L.  J.  (M.C.)  97;  WarK 
L.  C.  186. 

(/)  24  &  25  Vict.  c.  96,  B.  88.  ig)  v,  p.  35a 
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liable  to  be  afterwards  prosecuted  for  larceny  npon  the 
same  facts  (a). 

If  the  offender  has  not  sacceeded  in  obtaining  property 
by  means  of  his  false  pretences,  he  may  nevertheless  be 
indicted  for  the  attempt  (b),  this  being  (as  are  all  attempts 
to  commit  misdemeanors)  a  common  law  misdemeanor. 

Winning  at  play  or  at  wagering  by  fraud  is  punish- 
able as  for  obtaining  money  by  false  pretences  (c). 

Becewififf, — As  to  the  receiving  goods  obtained  by  false 
pretences,  v.  pp.  220,  222,  224. 

Closely  allied  to  the  offence  of  false  pretences  is  that  indacinK  exe* 
of  induciTig  persons  hy  fraud  to  execute  valuable  securities,  abie^seOTrities 
For  any  person,  with  intent  to  defraud  or  injure  another,  ^y  *"^^- 
by  any  false  pretence  to  fraudulently  cause  or  induce  any 
person  to  execute,  make,  accept,  indorse,  or  destroy  the 
whole  or  any  part  of  any  vaiv/Me  security;  or  (b)  to 
write,  impress,  or  affix  his  name,  or  the  name  of  any 
other  person,  or  of  any  company,  firm,  or  co-partnership, 
or  the  seal  of  any  body  corporate,  company,  or  society, 
upon   any  paper  or  parchment,  in  order  that  the  same 
may  be  afterwards  made,  or  converted  into,  or  used,  or 
dealt  with    as  a  valuable    security,  is    a   misdemeanor, 
punishable  as  obtaining  by  false  pretences  (eQ. 


FALSE   PERSONATION. 

The  obtaining  goods,  money,  or  other   advantage    by  False  personA- 
false    personation  is  a  crime  similar  to  false  pretences.  ^^^^ 
At  common  law  false  personation  is  punishable  as  a  cheat 
or  fraud ;  but  certain  particular  cases  are  dealt  with  by 
statute.      This    crime    is    also   closely    connected    with 

(a)  24  &  25  Vict.  c.  96,  8.  88  ;  V.  i?.  V.  BtUmer,  33  L.  J.  (M.C.)  171 ;  L. 
&  C.  476  ;  10  Jnr.  N.  S.  684  ;  10  L.  T.  (N.S.)  580 ;  9  Cox,  492. 

(6)  ▼.  p.  430« 

(c)  8  &  9  vict.  c.  109,  8.  17.     See  also  B.  v.  O'Connor,  45  L.  T.  (N.S.) 
512 ;  46  J.  P.  214 ;  15  Cox,  3. 

(d)  24  &  25  Vict.  c.  96,  8.  90. 
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forgery  ;  and  many  statutes  providing  against  forgery  at 
the  same  time  provide  against  false  personation. 

Of  seamen,  soldiers,  &c. — For  a  person,  in  order  to 
receive  any  pay,  wages,  prize  money,  &c.,  payable,  or 
supposed  to  be  payable,  or  any  effects  or  money  in 
charge,  or  supposed  to  be  in  charge,  of  the  Admiralty, 
falsely  and  deceitfully  to  personate  any  person  entitled, 
or  supposed  to  be  entitled^  to  receive  the  same,  is  a  mis- 
demeanor, punishable  by  penal  servitude  to  the  extent  of 
five  years ;  or,  on  summary  conviction,  by  imprisonment 
not  exceeding  six  months  (a). 

To  knowingly  and  wilfully  personate  or  falsely  assume 
the  name  or  character  of,  or  to  procure  others  to  per- 
sonate, &c»,  a  soldier  or  other  person  who  shall  have 
really  served,  or  be  supposed  to  have  served,  in  Her 
Majesty's  army  or  in  any  other  military  service,  or  his 
representatives,  in  order  to  receive  his  wages,  prize  money, 
Ac.,  due  or  payable,  or  supposed  to  be  due  or  payable,  for 
service  performed,  or  supposed  to  be  performed,  is  a 
felony,  punishable  by  penal  servitude  to  the  extent  of 
life  (b).  It  is  no  defence  to  such  an  indictment  that  the 
person  was  authorised  to  personate  the  soldier ;  or  that 
he  had  bought  from  him  the  prize  money  to  which  the 
latter  was  entitled  (c). 

Ovmers  of  Stock,  &c. — ^To  falsely  and  deceitfully  per- 
sonate the  owner  of  any  share  or  interest  in  any  stock, 
annuity,  or  public  fiind,  which  is  transferable  at  the 
Bank  of  England  or  Bank  of  Ireland ;  or  (b)  the  owner 
of  any  share  or  interest  in  any  capital  stock  of  any  body 
corporate,  company,  or  society  established  by  charter  or 
Act  of  Parliament ;  or  (c)  the  owner  of  any  dividend  or 
money  payable  in  respect  of  any  such  share  or  interest, 
and  thereby  to  ti*ansfer,  or  endeavour  to  transfer,  any 
such  share  or  interest,  or  receive,  or  endeavour  to  receive, 

(a)  28  &  29  Vict.  c.  124.  s.  8  ;  v.  s.  9. 

(6)  2  &  3  Wm.  4,  c.  53,  8.  49  ;  7  Geo.  4,  c.  16,  s.  38. 

(c)  jR.  V.  Ldkct  1 1  Cox,  333. 
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any  money  so  due,  as  if  the  o£Eender  were  the  tme  and 
lawful  owner,  is  a  felony,  punishable  by  penal  servitude 
to  the  extent  of  life  (a). 

To  obtain  'property  in  general, — By  the  False  Per- of  owners  of 
aonation  Act,  1 874,  it  is  provided  that,  for  any  person  to  J^^d.^ 
falsely  and  deceitfully  personate  any  person,  or  the  heir, 
executor,  or  administrator,  wife,  widow,  next  of  kin,  or 
relation  of  any  person,  with  intent  fraudulently  to  obtain 
any  land,  chattel,  money,  valuable  security,  or  property, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  life  (J). 

Bail, — Without  lawful  authority  or  excuse  (which  it  Pereonating 
lies  on  the  accused  to  prove),  in  the  name  of  another 
person  to  acknowledge  any  recognizance  or  bail,  or  any 
cognovit  actionem,  or  judgment,  or  any  deed  or  other 
instrument,  before  any  court,  judge,  or  other  person 
lawfully  authorized  in  that  behalf,  is  a  felony,  punishable 
by  penal  servitude  to  the  extent  of  seven  years  (c). 

As  to  personating  voters  at  parliamentary  and  muni- 
cipal elections,  v.  ante,  p.  79. 


CHEATING. 

•m 

Cheating  is  a  comprehensive  term,  including  in  its  What  cheats 
wider  signification  False  Pretences,  False  Personation,  ^^  ^^  ^  *' 
and  other  crimes  which  are  specially  provided  for.  A 
cheat  at  common  law  is  the  fraudulent  obtaining  the 
property  of  another  by  any  deceitful  and  illegal  practice 
or  token  which  affects  or  may  affect  the  pvilic  (d).  Thus, 
the  leading  characteristic  of  such  a  cheat  is  the  publicity 
of  its  consequences.  Therefore,  a  cheat  or  fraud  effected 
by  an  unfair  dealing  and  imposition  on  an  individual,  in 
a  private  transaction  between  the  parties,    is    not   the 

« 

(a)  24  &  25  Vict.  c.  98,  8.  3  ;  V.  also  National  Debt  Act,  1870  (33  &  34 
Vict.  c.  58,  8.  4) ;  India  Stock  (26  &  27  Vict.  c.  73,  s.  14) ;  Companies  Act, 
1867  (30  &  31  Vict.  c.  131,  s.  35). 

(^)  37  &  3^  y\cU  c.  36,  d.  I ;  V.  also  s.  2. 

(c)  24  &  25  Vict.  c.  981  s.  34.  {d)  2  East,  P.  C.  c.  18,  s.  2. 
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subject  of  an  indictment  at  common  law  (a).  Indeed, 
many  acta  which  morally  amount  to  cheating  are  not 
punishable  at  all  by  the  criminal  law;  the  person 
wronged  being  left  to  his  remedy  by  civil  action.    . 

The  chief  classes  of  offences  regarded  as  cheats  at 
common  law  are  the  following  : — 

Against    public   justice,  e.g.^  counterfeiting  a  dis- 
charge from  gaol. 

Against   public    healthy    e.g,^    selling    unwholesome 
provisions. 

Against  public  economy,  e,g,y  by  using  false  weights 
or  measures  (&). 

There  must  be  a  plausible  contrivance,  as  in  the  last 
instance,  against  which  common  prudence  could  not  have 
guarded.  Thus,  though  selling  by  false  weights  or 
measures  is  a  misdemeanor,  selling  under  weight,  in  the 
absence  of  actual  misrepresentation,  is  merely  actionable. 

Apart  from  the  common  law,  a  number  of  statutes 
have  been  passed  to  restrain  and  punish  particular 
deceits,  or  deceits  in  particular  trades.  Amongst  the  more 
general  we  may  notice  the  laws  preventing  cheating  by : — 

Counterfeit  trade-marks  (c). 

Fraudulent  conveyances  {d). 

The  general  punishment  for  this  misdemeanor  is  fine 
or  imprisonment,  or  both. 

■  ■  ' ■   1 - 

(a)  2  Rasa.  463. 

\h)  As  to  this  offence,  v.  52  &  53  Vict.  c.  21,  ss.  3,  4,  and  33;  also  41  S: 
42  Vict.  c.  49,  8.  26,  and  p.  304,  post. 

(c)  V.  p.  no. 

{d)  13  £liz.  c.  5  ;  27  Eliz.  c.  4.  For  other  common  law  cheats,  v.  2  Russ. 
455,  et  seq. 
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CHAPTER    IV. 

BURGLABY,  ETC. 

The  offence  of  Burglary  (in  the   strict  signification   of  Buiigiary, 
the  term)  is  thus  defined  at  common  law  :  The  break-  oommon'iaw 
ing  and  entering  of  the  dwelling  or  mansion-honse  of 
another    in    the    night    time    with    intent    to    commit 
a    felony    therein  (a).     The    limits    of    burglary    proper 
have    been    extended ;    and    the    punishment    of   other 
crimes    closely  connected  with    burglary  has    been   also 
separately  provided  for  by  statute.     The    Larceny    Act 
provides:  **  Whosoever    shall    enter   the    dwelling-house  by  the  Larceny 
of  another  with  intent  to  commit  any  felony  therein,  or    °^* 
being  in  such  dwelling-house  shall  commit  any  felony 
therein,  and   shall  in  either  case  break  out  of  the  said 
I  dwelling-house   in  the  night,  shall  be  deemed  guilty  of 
burglary '*  (6). 

Four  points  present  themselves  for  consideration  :  the 
time,  place,  manner,  and  intent. 

i.  Time. — Formerly  great  uncertainty  existed  as  to  The  time. 
what  constituted  night — whether  it  was  the  interval 
between  sunset  and  sunrise,  whether  it  included  twilight, 
&c.  The  matter  has  been  settled  by  statute  as  far  as 
regards  burglary  and  other  offences  treated  of  in  the 
Larceny  Act,  and  the  night  is  deemed  to  commence  at 
nine  o'clock  in  the  evening,  and  to  conclude  at  six  o'clock 
on  the  following  morning  (c).  ^"^^"^ — 

Both  the  breaking  and  the  entering  must  take  place 
at  night.     If  either  be  in  the  daytime,  it  is  not  burglary. 

(a)  3  Inst.  63.  (6)  24  &  25  Vict,  c.  96,  a.  51.  (c)  Ihid.  s.  i. 
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But  the  breaking  may  take  place  on  one  night  and  the 
entering  on  another,  provided  that  the  breaking  be  with 
intent  to  enter,  and  the  entering  be  with  intent  to 
commit  a  felony  (a). 

The  place,  ii.   Place, — It  must  be  the  dwelling-house  of  another. 

To  constitute  a  dwelling-Jumse  for  the  purposes  of  the 
statute  dealing  with  burglary  and  similar  offences  (the 
Larceny  Act),  the  house  must  be  either  the  place  where 
one  is  in  the  habit  of  residing,  or  some  building  between 
which  and  the  dwelling-house  there  is  a  communication^ 
either  immediate  or  by  means  of  a  covered  and  inclosed 
passage  leading  from  the  one  to  the  other;  the  two  build- 
ings being  occupied  in  the  same  right  (b).  It  must  be  the 
house  of  another  ;  therefore  a  person  cannot  be  indicted 
for  a  burglary  in  his  own  house,  though  he  breaks  and 
enters  the  room  of  his  lodger  and  steals  his  goods ;  but  he 
may  be  convicted  of  the  larceny  (c). 

The  decisions  as  to  what  places  satisfy  the  require- 
ments of  burglary  have  been  numerous,  and,  to  some 
extent,  conflicting.  We  may  gather  the  following 
facts : — 

The  nature  of       The    building    must  be    of    a  permanent  character  ; 

^'     therefore  a  tent  or  booth  will  not  suffice,  although  the 

owner  lodge  there.     The  tenement  need  not  be  a  distinct 

building ;  thus  chambers  in  a  college  or  inn  of  court  will 

suffice,  provided  the  occupier  resides  there  {d). 

What  amounts  As  to  the  nature  of  the  residence  which  is  necessary.— 
^^'  The  temporary  absence  of  the  tenant  is  not  material  if 
he  has  an  intention  of  returning,  though  no  one  be  in 
during  the  interval.  It  will  suffice  if  any  of  the  family 
reside  in  the  house,  even  a  servant  (e),  unless  the  servant 
is    there    merely    for    the    purpose    of    protecting    the 


(«)  Ii,  V.  Smithy  R.  &  R.  417. 

(b)  a.  V.  Jenkins,  R.  &  R.  224  ;  24  &  25  Vict.  c.  96,  s.  53. 
{c)  Kel.  84 ;  2  East.  P.  C.  502,  506. 

{a)  3  Inst.  65  ;  Fenn  v.  Grafton^  2  Bing.  N.  C.  617. 

(c)  A.  V.   Woftwoodf  R.  &  !(.  495  ;  Waro.  L.  C.  205. 
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premises  (a).     It    seems    that    sleeping  is  necessary  to 
constitute  residence  (&). 

In  the  case  of  hiring  a  part  of  a  hoase,  the  part  let  off  Where  part  of 
may  be  considered  as  the  dwelling-house  of  the  hirer  if  lot. 
the  owner  does  not  himself  dwell  in  the  house,  or  if  he 
and  the  hirer  enter  by  dififerent  doors  ;  that  is,  of  course, 
provided  that  the  hirer  satisfies  the  other  requirements  of 
residence  given  above.  If  he  does  not,  the  place  cannot 
be  the  subject  of  burglary  at  all ;  it  is  not  the  dwelling- 
house  of  the  lodger  or  tenant,  because  there  is  no 
residence ;  nor  of  the  owner,  because  it  is  severed  by  the 
letting  (c).  But  if  the  owner  himself,  or  any  of  his 
family,  lie  in  the  house,  and  there  is  only  one  outwar J 
door  at  which  they  and  the  lodger  enter,  the  lodger  is 
regarded  as  an  inmate ;  and  therefore  the  house  must  be 
described  as  that  of  the  owner  (d). 

At  common  law  a  church  might  be  the  subject  of 
burglary  ;  but  this  case  is  now  specially  provided  for  by 
statute  (e), 

iii.  Manner. — There  must  be  both  a  breaking  and  an  The  manner. 
entering. 

As  to  the  breaking. — ^It  must  be  of  part  of  the  house ;  The  breaking, 
therefore  it  will  not  suffice  if  only  a  gate  admitting  into 
the  yard  is  broken.  But  the  breaking  is  not  restricted 
to  the  breaking  of  the  outer  wall,  or  doors,  or  windows ; 
if  the  thief  gains  admission  by  the  outer  door  or  window 
being  open,  and  afterwards  breaks  or  unlocks  an  inner 
door  for  the  purpose  of  plundering  one  of  the  rooms,  it  is 
burglary  (/).  This  will  apply  especially  to  the  case  of 
servants,  lodgers,  &c.,  who  are  lawfully  in  the  house. 
Breaking  chests  or  cupboards  does  not  satisfy  the  require- 
ments of  burglary. 

The  breaking  is  either  actual  or  constructive.     Acttoal,  Actual  hreak- 

ingi 

(a)  £.  V.  Flannagan,  R.  &  R  187.  (6)  B,  v.  Martin,  R.  &  R.  108. 

(c)  v.  Arch.  571,  and  cases  cited  there. 

{d)  V.  B.  V.  Bogers,  1  Leach,  89,  428.  (e)  v.  p.  253. 

(/)  B,  V.  Johmon,  2  East,  P.  C.  488. 
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when  the  offender,  for  the  purpose  of  getting  admission 
for  any  part  of  his  body,  or  for  a  weapon  or  other 
instrument,  in  order  to  effect  his  felonious  intention, 
breaks  a  hole  in  the  wall  of  a  house,  breaks  a  door  or 
window,  picks  the  lock  of  a  door,  or  opens  it  with  a  key, 
or  even  by  lifting  the  latch,  or  undoes  any  other 
fastening  to  doors  or  windows  which  the  owner  has 
provided  (a).  It  is  not  burglary  if  the  entry  is  made 
through  an  open  window  or  door,  or  through  an  aperture 
(other  than  a  chimney),  provided  that  the  thief  does  not 
break  any  inner  door(&).  Nor  is  raising  a  window 
which  is  already  partly  open ;  but  it  has  been  decided 
that  lifting  the  flap  of  a  cellar  which  was  kept  down  by 
its  own  weight  was  sufficient  to  constitute  burglary  (c). 

Oonstoruofcive^  The  breaking  is  constrtictive,  where  admission  is  gained 
****  ^^*  /  by  some  device,  there  being  no  actual  breaking.  As, 
for  example,  to  knock  at  the  door  and  then  rush  in  under 
pretence  of  taking  lodgings,  and  fall  on  and  rob  the 
landlord ;  or  to  procure  a  constable  to  gain  admittance 
in  order  to  search  for  traitors,  and  then  to  bind  the 
constable  and  rob  the  house.  These  are  breaches  suffi- 
cient to  constitute  burglary,  for  the  law  will  not  suffer 
itself  to  be  trifled  with  by  such  evasions  (d).  So  for  a 
servant  to  conspire  with  a  robber,  and  let  him  into  the 
house  at  night,  is  a  burglary  in  both  (e).  To  obtain 
admission  to  a  house  by  coming  down  the  chimney  is 
sufficient,  for  the  chimney  is  as  much  closed  as  the  nature 
of  things  wUl  admit ;  but  getting  through  a  hole  in  the 
roof  left  to  admit  light  is  not  (/). 

Entry.  As  to  the  entry, — The  least  degree  of  entry  with  any 

part  of  the  body,  or  with  any  instrument  held  in  the 
hand,    will    suffice;    for    example,    stepping    over    the 


(a)  3  Inst.  64 ;  i  Hale,  P.  C.  552  ;  v.  H.  v.  Smtth,  R.  &  R.  417  ;  Ji.  v. 
llaU^  R.  &  R.  355;  li.  V.  Smith,  i  Mood.  178  ;  Ji.  v.  Mobimon,  i  Mood. 
327  ;  R.  V.  HyawSj  7  C.  &  P.  441. 

(6)  3  Inat.  64 ;  i  Hnle,  P.  C.  552 ;  Ji.  v.  Xtirw,  2  C.  &.  P.  628. 

(c)  jB.  v.  Husaell,  i  Mood.  C.  C.  377. 

id)  4  Bl.  226.  {€)  I  Hale,  553. 

(/)  H.  V.  Brice,  R.  &  R.  450. 
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threshold,  patting  a  hook  in  at  the  open  window  in  order 
to  abstract  goods,  but  not  if  the  instrument  was  merely 
used  to  effect  the  breaking,  and  as  a  means  in  itself  of 
taking  the  goods,  as,  e.g.y  a  crowbar  (a). 

Though  formerly  there  were  doubts  on  the  subject,  it  Breaking  out. 
is  now  provided  by  statute  that  it  is  burglary  for  a  person 
who  has  entered  the  dwelling-house  of  another  with 
intent  to  commit  a  felony  therein,  or  for  a  person  who  in 
sach  dwelling-house  (e.ff,,  a  servant)  has  committed  a 
felony  therein,  to  break  out  (h). 

When  the   breaking   with   intent  to  commit  a  felony  Attempt. 
is   proved,   but  there    is   no   proof  of  entry,   the   jury 
may  convict    the    prisoner   of    an    attempt   to    commit 
burglary  (c). 

iv.  The  Intent, — To  constitute  a  burglary,  there  must  The  intent  to 
be  an  intent  to  commit  some   felony  (not  necessarily  a  fXny?  * 
larceny)  in   the  dwelling-house,  otherwise  the   breaking      t 
and  entry  will  only  amount  to  a  trespass  (d).     It  must       j 
be  either  proved  from  evidence  of  the  actual  commission 
of  the  felony,  or   implied  from   some  overt  act    if   the 
felony  is  not  actually  carried  out.     For  it  is  none  the  less 
burglary  because  the  felony  which  is  intended   is   not 
perpetrated.     The  nature  of  the  intended  felony  must  be 
alleged  in  the  indictment. 

Burglary  is  a  felony,  punishable  by  penal  servitude  to  Punishment, 
the  extent  of  life  (e). 

Certain  other  crimes   connected  with  the  subject   of 
burglary  remain  to  be  considered  :— 

Entering  a  dwelling-house  in  the  nighty  with  intent  to  Entering 
commit    a   felony — ^the  offence  differing   from   burglary  arnighfwfth 
inasmuch  as  there  is  no  breaking — is  a  felony  punishable  ^*®'**'  *°- 
by  penal  servitude  to  the  extent  of  seven  years  (/). 

(a)  B.  V.  Hughes,  i  Leaqh,  406 ;  Warb.  L.  C.  203  ;  R.  v.  Rust,  i  Moo. 
C.  C.  183.  (6)  24  &  25  Vict.  c.  96,  8.  51. 

(c)  B.  V.  Spanner,  12  Cox,  155.  {d)  i  Hale,  P.  C.  561. 

(«)  24  &  25  Vict  c.  96,  8.  52.  (/)  Ibid,  8.  54. 
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Armed  at  Being  found  hy  night  amied  with  any  dangerous  or 

iiitont,^cw  offensive  weapon  or  instminent,  with  intent  to  break  or 
enter  into  any  dwelling-house,  or  other  building  whatso- 
ever, and  to  commit  a  felony  therein  (N.B,  An  intent 
either  to  break  or  to  enter  will  suffice,  also  that  the 
offence  is  not  confined  to  dwelling-houaes.  Proof  must  be 
given  of  an  intent  to  break  into  or  enter  a  particnlar 
building ;  proof  of  a  general  intent  will  not  suffice  (a)  )  ; 

Po8"««j|on  o'  or,  being  found  by  night  in  possession,  without  lawful 
implement  by  excuse,  of  any  hoiLsebrcohing  implement  ^  or  being  found 
""^  *•  with  the  face  blackened  or  otherwise    disfigured,    with 

intent  to  commit  a  felony ; 

Being  in  or,  being  found  by  night  in   any  dwelling-house   or 

hoMe,  Ic.        other  building,  with  intent  to  commit  a  felony  therein, 

is  a  misdemeanor,  punishable  by  penal  servitude  to 
the  extent  of  three  years  (])).  If  any  of  the  above 
misdemeanors  be  committed  after  a  previous  conviction 
for  felony,  or  after  a  previous  conviction  for  such 
misdemeanor^  the  penal  servitude  is  from  three  to  ten 
years  (c). 

HOUSEBREAKING. 

Honaebreaking  The  chief  distinction  between  this  crime  and  burglary 
from  burglary,  is,  that  the  former  may  be  committed  bv  dav.  the  latter 
by  niciM  only.  There  is  also  a  difference  to  be  noticed 
as  to  the  structure  which  may  be  the  subject  of  the 
crimes.  Housebreaking  es^nds  to  school-houses,  shopa^ 
warehouses^  and  counting-hpnses,  as  well  as  dwelling- 
houses,  also  any  building  within  the  curtilage  of  a 
dwelling-house  and  occupied  therewith,  but  not  being 
part  thereof  according  to  the  provision  of  section  53, 
noticed  above  {d), 

^i^r  °^  ^*        ThiA  crime  consists  in  the  breaking  and  entering  any 
such  house  with   the  intention   of  committing  a  felony 

{a)  R,  V.  Jarraldj  L.  &  C.  301 ;  32  L.  J.  (M.C.)  258 ;  9  Jur.  N.  S.  629; 
8  L.  T.  (N.S.)  551  ;  11  W.  R.  787 ;  9  Cox,  307. 

(6)  24  &  25  Vict.  c.  96,  8.  58.  (c)  Ibid.  s.  59. 

(</)  JHd.  8.  55  ;  V.  p.  248. 
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therein,  or  in  the  case  of  one  being  in  sdch  house,  com- 
mitting a  felony  therein,  and  breaking  oat  of  the  same. 
The  breaking  and  entering  will  be  proved  as  in  burglary. 

The  punishment  for  this  felony  varies  according  to  Paoishmeut 
whether  the  projected  felony,  the  object  of  the  breaking, 
is  actually  committed,  or  there  is  only  an  intention  to 
commit  it  coupled  with  an  actual  breaking ;  in  the 
former  case  the  extent  of  the  penal  servitude  being 
fourteen  years,  in  the  latter  seven  years  (a).  On  an 
indictment  for  the  former,  the  prisouer  may  be  convicted 
of  the  latter.  Also,  if  the  indictment  charges  the 
breaking  and  stealing,  if  the  prosecution  fail  to  prove  the 
breaking,  the  prisoner  may  be  convicted  of  larceny  in  a 
dwelling-house  (&),  or  of  simple  larceny. 

Sacrilege, 

Breaking  and  entering  a  church,  chapel,  meeting-  ^/®*¥^^l*^' 
house,  or  other  place  of  divine  worship,  and  committing  Sl""'  ""  ^'' 
a  felony  therein,  or,  if  already  therein,  committing  a 
felony  and  breaking  out,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  life  (c).  If  the  projected 
felony  is  not  actually  committed,  but  the  intent  to  commit 
is  proved,  the  limit  of  the  penal  servitude  is  seven 
years  (d). 

The  proof  is  generally  the  same  as  that  in  house- 
breaking. It  seems  that  any  articles  stolen  need  not  be 
such  as  are  used  for  divine  service  (e). 

Larceny  in. a  dwdling-fumse. 

This  crime  differs  from  housebreaking  inasmuch    as  Larceny  in  a 
there  need  not  be  any  breaking,  nor  any  entry  with  a  house.  ^' 
view  to  the  commission  of  the  larceny.     As  in  burglary 
the  building  must  be  proved  to  be  a  dwelling-house,  or 
some  building  occupied  therewith  or  communicating  in 
V  the  manner  before  described  (/). 

(a)  24  Sl  2$  Vict.  0.  96  sfl.  56,  57.  (6)  v.  infra, 

{c)  24  &  25  Vict,  c  9(5,  B.  50.  (a)  Ibia,  s.  57. 

(e)  Arch.  458 ;  JR.  ▼.  Hourke,  B.  &  R.  386.  (/)  v.  p.  248. 
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Panishment.  Stealing  in  such  dwelling-house   any  chattel,  money, 

or  valuable  security  to  the  value  in  the  whole  of  £s  ^^ 
more,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (a).  And  although  the  value 
does  not  amount  to  £$,  the  punishment  is  the  same  if 
the  thief  by  any  menace  or  threat  puts  any  one  in  the 
dwelling-house  in  bodily  fear(&). 

Goods  to  be  The  goods  must  be  under  the  protection  of  the  house, 

tM^tion  of  thr  aiid  not  in  the  personal  care   of  the  owner.     Thus  to 
^ouae.  steel  a  sum  of  money  from  a  person's  pocket  while  he  is 

in  the  house^  is  not  within  the  statute,  unless,  indeed, 
the  clothes  containing  such  pocket  had  been  put  off,  in 
which  case  they  would  be  under  the  protection  of  the 
house  (c).  It  was  decided  in  the  same  case  that  it  is  a 
question  for  the  court,  and  not  for  the  jury,  whether  the 
goods  are  under  the  protection  of  the  house  or  in  the 
personal  care  of  the  owner.  The  fact  that  the  larceny 
was  conmiitted  in  the  thief  s  own  house  does  not  take  the 
case  out  of  the  statute  (d). 


RECAPITULATION. 

Inasmuch  as  there  is  great  danger  of  confosion  and 
considerable  intricacy  in  the  definitions,  it  will  be  well 
to  recapitulate  the  distinctions  between  certain  crimes 
partaking  of  the  general  character  of  fraud. 

Laicenyand  First,  as  to  Larceny  and  JEnibezdemerU.  The  gist  of 
embezzlement.  ^^^  latter  offence  is  that,  in  the  case  of  appropriation  by 
a  servant  or  clerk  of  money  or  chattels  received  by  him 
for  his  master  or  employer,  such  money  or  chattels  are 
not  at  the  time  of  appropriation  in  the  actual  or  con- 
structive possession  of  the  master  or  employer ;  or,  in 
other  words,  the  prisoner  intercepts  the  property  on  its 
way  to  the  possession  of  the  master  or  employer ;  but  in 

(a)  24  &  25  Vict.  c.  96,  8.  60.  (&)  Ibid.  8.  61. 

(c)  li.  v.  Thomast  Car.  Sup.  295.  (a)  B.  v.  Bovcden,  i  C.  &  K.  147. 
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case  the  property  has  already  reached  the  master,  and 
the  goods  are  then  taken  by  the  servant,  his  offence  is 
larceny.  In  more  than  one  direction  does  this  crime 
very  closely  border  on  larceny.  Thus  difficult  points 
may  arise  on  the  questions — whether  the  appropriator 
were  a  servant;  whether  the  master  were  in  possession 
of  the  property,  &c. 

Between  Larceny  and  False  Pretences  the  main  dis-  Larceny  and 
tinction  is,  that  in  the  former  the  property  is  not  passed  '^^P'®  ^^^' 
by  the  owner  to  the  thief  (and  generally  the  possession 
is  not  intended  to  be  passed)  ;  while  in  the  latter  the 
property  is  passed  to  the  defendant,  bat  this  is  brought 
about  by  fraud.  Here,  again,  subtle  questions  arise  as 
to  the  authority  to  pass  the  property,  &c. 

The  distinction  of  Bobbery  from  other  kinds  of  larceny  Bobbery, 
is,  that  in  the  former  case  there  must  have  been  a  felo- 
nious taking  from  the  person  or  in  the  presence  of  another, 
accompanied  either  by  violence  or  a  putting  to  fear. 

In  Burglary  there  is  a  limitation  in  certain  respects  as  Burglary. 
-compared  with  simple  larceny:  as  to  the  time^  viz.,  at 
night ;  as  to  the  pkice,  viz.,  a  dwelling-house ;  as  to  the 
nrnnner,  viz.,  the  breaking  and  entering,  or  breaking  out. 
In  one  point  burglary  is  wider  in  its  scope — ^there  need 
not  be  an  actual  larceny ;  it  will  suffice  if  there  is  an 
intent  to  commit  any  felony. 

Between   Burglary  and  Housebreaking  the  distinction  Bnrgiary  and 
is  that  the  former  must  be  committed  at  night,  and  is  '^<»"8*'^'®*™*fif- 
more  limited  with  respect  to  the  buildings  which  are  its 
subjects. 

Between   Housebreaking  and  Larceny  in  a  Dwelling-  HonsebreaKng 
Jumse  there  is  the  distinction  as  to  the  breaking,  and  also  i^dweuing-  ^ 
as  to  the  building,  as  to  which  the  latter  crime  is  on  the  ^°'^*®- 
.same  footing  as  burglary. 
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CHAPTER  V. 

FORGERY. 

Forgery      /    FoRGERY  may  be  described,  in  general  terms,  as  the  false 


desoribed* 


) 


or  fraudulent  making  (or  alteration)  of  an  instrument 
(or  part  thereof)  or  of  any  writing  which  purports  on 
;  the  face  of  it  to  be  good  and  valid  for  the  purposes 
for  which  it  was  created,  to  the  prejudice  of  another 
man's  right,  in  other  words,  with  a  design  or  intent  to 
defraud  (a). 

The  statute  law  on  this  subject  is  chiefly  contained  in 
one  of  the  Consolidated  Acts  of  1861 — The  Forgery  and 
False  Personation  Act  (h).  These  laws  are  not  careful  to 
bring  themselves  within  the  compass  of  any  definition ; 
and  they  frequently  deal  with  offences  which  do  not 
strictly  fall  under  the  principal  heading.  Thus,  in  the 
Forgery  Act,  we  shall  find  noticed  many  ofiences  which, 
"  though  not  amounting  to  forgery,  facilitate,  or  are  steps 
towards  the  commission  of  that  crime,  or  are  of  a  some- 
what similar  nature." 

Foif^ery  and  It  may  be  premised  that  forgery  is  very  closely  allied 
false  pretences.  ^  obtaining  by  false  pretences  (c).  Indeed,  if  there  were 
no  sx)ecial  provision  on  the  subject,  many  cases  of  forgery 
would  be  punishable  as  cases  of  obtaining  goods  or 
money  by  false  pretences.  It  is  needless  to  say  that 
forgery  is  treated  as  a  much  more  serious  crime  than 
false  pretences. 

We  shall,  in  the  first  place,  notice  with  what  instruments 

(a)  V.  2  East,  P.  C.  991  ;  4  BI.  247  ;  Arch.  648. 

(6)  24  &  25  Vict.  c.  98.    When  merely  a  section  is  quoted  in  this  chapter 
it  mast  be  understood  to  be  a  section  of  this  statute.  (c)  t.  p.  24a 
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the  statute  deals,  and  what  are  left  to  the  •punishment  at 
common  law ;  and  then  examine  the  nature  of  the  crimes 
which  may  be  committed  with  regard  to  these  instruments. 

The  statute  consists  of    fifty-six    sections,   of   which  Instraments 

v.    11^  1  ^«  i»  j.»ii  dealt  with  in 

about  half  are  merely  enumerations  ot  particular  classes  the  Foigery 
of  instruments,  as  stated  below,  the  forging^  or  altering^  mted**^"^" 
or  the  offeriTig,  uttering^  disposing,  or  jnUting  off  (knowing 
the  same  to  be  forged  or  altered)  of  which  is  a  felony. 
In  each  case,  unless  otherwise  specified,  the  punishment 
is  penal  servitude  from  three  years  to  life,  or  imprison- 
ment not  exceeding  two  years  : — 

The  Great  Seal  of  the  United  Kingdom ;  the  Queen's 
Privy  Seal ;  her  Royal  Sign  Manual,  &c, ;  and  the  utter- 
ing of  any  documents  to  which  any  of  these  forgeries  are 
attached  (sect.  i). 

Transfer  of  stock  or  power  of  attorney  for  transferring 
stock  or  for  receiving  dividends  (sect.  2). 

Attestation  to  any  such  power  of  attorney.  Maximum 
of  penal  servitude,  seven  years  (sect  4). 

False  entry  or  alteration  in  the  books  of  the  public 
funds,  or  false  transfer  of  public  stock  (sect.  5). 

False  dividend  warrant  by  employ^  of  Bank  of  England 
or  Bank  of  Ireland.     Maximum,  seven  years  (sect.  6). 

East  India  bonds  or  assignments  thereof  (a)  (sect.  7). 

Exchequer  bills,  bonds,  or  debentures,  or  assignments 
thereof,  or  receipts  for  interest  thereon  (&)  (sect.  8). 

Bank  notes,  or  bank  bills,  or  the  endorsement  or 
assignment  thereof  (sect.  1 2). 

Deeds,  bonds,  assignments  of  bonds,  or  names  of 
attesting  witnesses  thereto  (sect.  20). 

(a)  For  statutes  dealing  with  forgery  of  other  East  India  Securities,  t. 
Arch.  694. 

[h)  See  also  29  &  30  Vict.  c.  2^,  p.  15,  and  40  &  41  Vict.  c.  2,  s.  10.  Also 
as  to  Metropolitan  bills,  41  &  42  Vict.  c.  37,  s.  20. 

1{ 
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Wills  or  codicils  (sect.  21). 

Bills  of  exchange,  or  any  acceptance,  indorsement,  or 
assignment  thereof;  promissory  notes,  or  any  indorse- 
ment or  assignment  thereof  (a)  (sect.  22). 

Undertakings,    warrants,    orders,    receipts,    &c.,    for 
.  payment  of  money  (such  as  cheques  on  bankers),  delivery 
or  transfer  of  goods,  &c.  (sect.  23). 

Obliterating  or  altering  crossings  on  cheques  (sect.  25). 

Debentures.     Maximum,  fourteen  years  (sect.  26). 

Proceedings,  &c.,  of  courts  of  record,  or  documents 
intended  to  be  used  as  evidence  therein.  Maximum, 
seven  years  (sect.  27). 

False  copies  or  certificates  of  record  by  an  officer  of 
the  court ;  so  also  for  any  other  person  to  use  such  false 
process.     Maximum,  seven  years  (sect.  28). 

Instruments  made  evidence  by  statute.  Maximum, 
seven  years  (sect.  29). 

Court  roll,  or  copy  thereof,  relating  to  copyhold 
estates  (sect.  30). 

Certificates  and  other  writings  relating  to  the  registry 
of  deeds.     Maximum,  fourteen  years  (sect.  31). 

Summons,  conviction,  order  or  warrant  of,  or  deposi- 
tion, affidavit,  or  declaration  taken  before  magistrates. 
Maximum,  three  years  (sect.  32). 

Certificate,  name,  or  signature  of  Accountant-General 
in  Chancery  (5),  or  of  any  officer  of  any  court.  Maximum, 
fourteen  years  (sect.  33). 

Licence  or  certificate  of  marriage.  Maximum,  seven 
years  (sect.  35). 

(a)  V.  8.  24  as  to  fraudulently  making,  accepting,  &c.,  any  bill,  note,  &c., 
by  procnration  or  otherwise,  tor  any  other  person,  without  authority;  or 
uttering  the  same  knowing  it  to  have  been  so  made,  &c.  The  panishment 
is  penal  seryiiude  to  the  extent  of  fourteen  years. 

(b)  Now  Paymaster-General,  35  &  36  Vict.  c.  42,  s.  12. 
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Register  of  births,  baptisms,  deaths,  marriages,  barials(a), 
&c.  (sect.  36). 

Making  false  entries  in  copies  of  registers  sent  to 
registrars  (sect,  37). 

In  addition  to  the  above-mentioned  instruments,  &c.,  Forgeries 
the  forgery  of  which  is  dealt  with  in  the  Forgery  Act,  other  statutes. 
there  are  other  cases  provided  for  by  many  statutes  too 
numerous  to  notice.     A  few  of  the  more  important  are 
the  following: — 

Stock  certificates  or  coupons,  &c.,  issued  by  the  Bank 
of  England  for  the  payment  of  interest  on  the  national 
debt  (33  &  34  Vict.  c.  58,  s.  3,  v.  also  sect.  6). 

Inland    Eevenae  stamps  (S4  &   SS    Vict.   c.   38,    ss. 

13-18). 

Postage  stamps  (47  &  48  Vict.  c.  t6^  s.  7). 

Election  docaments  (35  &  36  Vict.  c.  33,  s.  3). 

Trade-marks  and  trade-mark  registers  (50  &  51  Vict. 
c.  28 ;  46  &  47  Vict.  c.  57,  s.  93)  (6). 

Falsification  of  accounts  by  clerks,  officers,  servants,  and 
other  employes  (38  &  39  Vict,  c.  24)  (c). 

Under  Land  Transfer  and  Declaration  of  Title  Acts 
(25  &  26  Vict.  c.  67  \  38  &  39  Vict.  c.  87). 

Money  orders  issued  under  the  Post  Office  Money 
Orders  Act,  1880  (43  &  44  Vict,  a  33). 

Telegrams  (47  &  48  Vict.  c.  76^  s.  1 1). 

Printing  Acts,  proclamations,  &c.,  falsely  purporting 
to  have  been  printed  by  the  government  printer  or  Her 
Majesty's  Stationery  Office,  or  tendering  the  same  in  evi- 
dence (31  &  32  Vict.  c.  37,  s.  4  ;  45  &  46  Vict.  c.  9,  s.  3). 

Hall  marks  on  gold  or  silver  (7  &  8  Vict.  c.  22,  8.  2). 

{a)  DestrojiDg  or  injuring  the  above,  and  other  offences  connected  with 
the  »ame  subject  are  also  dealt  with  in  this  section. 
{h)  V.  p.  no.  (c)  V.  p.  230. 
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Forgery  at 
oommon  law. 


The  instm- 
ment. 


So^mnch  for  forgeries  provided  against  by  particular 
statates.  Forgery  at  common  law  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both.  It  is  only 
in  virtae  of  the  particular  statute  that  any  forgery  is  made 
a  felony.  Gases  of  forgery  which  have  not  been  specially 
dealt  with  by  statute  are  left  to  their  punishment  at 
common  law ;  for  example,  forging  or  uttering  a  testimonial 
to  character  in  order  to  obtain  an  appointment  (a). 


In  viewing  the  crime  generally,  we  shall  have  to  treat 
of  two  classes  of  acts,  each  entailing  the  same  conse- 
quences, and  both  usually  appearing  in  different  counts  of 
the  same  indictment. 

i.  The  actual  forgery. 

ii.  The  knowingly  uttering  the  forged  instrument* 

i.  The  Forgery. — As  to  the  instrument  itself.  In  the 
case  of  a  statutory  forgery  the  instrument  must  have 
some  apparent  validity,  that  is,  it  must  purport  on  the 
face  of  it  to  be  good  and  valid  for  the  purpose  for  which 
it  is  created^  so  that  it  may  fall  under  the  denominations 
specified  in  the  particular  statute.  So  that  a  man  cannot 
be  indicted  under  the  Forgery  Act  for  forging  a  bill  of 
exchange,  which,  for  want  of  signature,  is  incomplete  (b). 
Bat  in  such  a  case  the  prisoner  may  be  convicted  of  a 
forgery  at  common  law  (c).  There  need  not  be  an  exact  re* 
semblance ;  it  will  be  sufficient  if  the  forgery  is  capable  of 
deceiving  persons  of  ordinary  observation  (rf).  The  forgery 
must  be  of  some  document  or  writing;  therefore  the 
painting  an  artist's  name  in  the  corner  of  a  picture,  in 
order  to  pass  it  off  as  an  original  picture  by  that  artist,  is 
not  forgery  (e). 

(a)  R.  V.  Sharman^  Dears,  C.  C.  285 ;  23  L.  J.  (M.C.)  51 ;  18  Jur.  157 ; 

6  Cox,  312.     Forging  a  servant's  character,  and  giving  in  writing  a  fiJse 
character,  are  punishable  under  32  Gen.  3,  c.  56,  by  a  fine  of  /20. 

(6)  fK  V.  Patemariy  R.  &  R.  455.  See  also  B,  v.  Butterwtacy  2  M.  &  RoK 
196 ;  li.  V.  Mopsey,  1 1  Cox,  143 ;  and  R,  v.  Harper,  L.  R.  7  Q.  B.  D.  78 ; 
50  L.  J.  (M.C. )  90 ;  44  L.  T.  (N.S.)  615  ;  29  W.  R.  743  ;  14  Cox,  574. 

(c)  Per  Stephen,  J.,  in  R.  v.  Harper,  supra. 

(d)  R.  V.  CoUicott,  K.  &  R.  212  ;  2  Leach,  1048 ;  4  Tannt,  30a 

(e)  R,  V.  CI088,  Dears.  &  B.  460  ;  27  L.  J.  (M.C.)  54 ;  4  Jur.  (N.S.)  1003; 

7  Cox,  494. 
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As  to  what  fabrication  will  constitute  a  forgery. — It  Nature  of  the 
need  not  be  of  the  whole  instrument.  Very  frequently 
the  only  false  statement  is  the  use  of  a  name  to  which 
the  defendant  is  not  entitled.  It  does  not  matter  whether 
the  name  wrongly  applied  be  a  real  or  a  fictitious  one  (a). 
And  a  person  may  be  guilty  of  forgery  by  making  a 
false  deed  in  his  own  name,  as  when  a  person  has  made  a 
conveyance  in  fee  of  land  to  A.,  and  afterwards  makes  a 
lease  for  999  years  of  the  same  land  to  his  confederate 
B.,  of  a  date  prior  to  that  of  the  conveyance  to  A.,  for  the 
purpose  of  defrauding  A.,  the  latter  deed  is  a  forgery  (J). 
Of  course  the  forgery  need  not  be  in  the  name ;  it  may 
equally  be  in  some  other  part  of  the  instrument.  For 
example,  it  is  forgery  to  fill  in  without  authority  a  form 
of  cheque  already  signed,  with  blanks  lefb  for  the  inser- 
tion of  the  sum  (e). 

Not  only  a  fabrication,  but  even  an  cUteration,  however  An  alteration 
slight,  if  material,  will  constitute  a  forgery  ;  for  example,       ®^  ^' 
making  a  lease  of  the  manor  of  Dale  appear  to  be  a  lease 
of  the  manor  of  Sale  by  changing  the  D  to  S  ((2) ;  making 
a   bill   of  exchange  for   £8  appear  to  be   for   ;^8o  by 
adding  a  cipher  (e). 

For  the  purpose  of  proving  that  the  alleged  forgery  Evidence  as  to 
was  not  written  by  the  person  in  whose  handwriting  it  *^®  writing. 
purports  to  be,  the  best  evidence  is  the  denial  of  such 
person  on  his  being  prodaced  as  a  witness.  Whether  he 
be  or  be  not  called  as  a  witness^  the  handwriting  may  be 
proved  not  to  be  his  by  any  person  acquainted  with  his 
handwriting,  either  from  having  seen  him  write,  or 
from  being  in  the  habit  of  corresponding  with  him  (/). 
It  is  also  provided  by  statute  that  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction 
of  the  judge  to  be  genuine,  may  be  made  by  witnesses ;  and 
that  such  writings  and  the  evidence  of  witnesses  concerning 

(a)  B.  V.  Lockettj  i  Leach,  94 ;  2  East,  P.  C.  940. 
(6)  B.  V.  RiUorti,  L.  R.   i  C.  C.  R.  200 ;  39  L.  J.  (M.C.)  10;  21  L.  T. 
(N.8.)  437  ;  '8  W.  R.  73;  11  Cox,  352. 
(c)  FUmer  v.  Skaw,  2  C.  &  K.  703.  {d)  i  Hawk.  c.  70,  e.  2. 

(c)  B,  V.  EUw&rth,  2  East,  P.  U.  986.  (/)  v.  ?•  435- 
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The  intent  to 
defraud. 


the  same  may  be  sabmitted  to  the  court  and  jnry  as 
evidence  of  the  genuineness,  or  otherwise^  of  the  writing 
in  dispute  (a).  The  witness  need  not  be  a  professed 
expert  in  handwriting  (b).  It  appears  not  to  be  settled 
whether  an  expert  may  give  evidence  as  to  whether  the 
writing  is  in  a  feigned  hand  merely  from  its  appearance  (e). 
It  is  sufficient  to  disprove  the  handwriting  of  the  person, 
and  he  need  not  necessarily  be  called  to  disprove  an 
authority  to  others  to  use  his  name ;  circumstances 
showing  guilty  knowledge  on  the  part  of  the  prisoner  are 
enough  (d). 

As  to  the  intent  to  defraud.  It  is  not  necessary  to 
prove  an  intent  to  defraud  any  particular  person;  it 
will  suffice  to  prove  generally  an  intent  to  defraud  (e). 
So  it  need  not  appear  that  the  prisoner  had  any  inten- 
tion ultimately  to  defraud  the  person  whose  signature  he 
had  forged,  he  having  defrauded  the  person  to  whom  he 
uttered  the  instrument  (/).  And  it  is  not  necessary  that 
any  person  should  be  actually  defrauded,  or  that  any  person 
should  be  in  a  situation  to  be  defrauded  by  the  Act  (g). 

The  uttering.        ii.  The    Uttering. — In  an  indictment  for  forgery  it  is 

,       usual  to  add  a  second  count,  charging  the  prisoner  with 

\       knowingly  uttering  the  forged  instrument.      So  that  if 

\      the   prosecution  fail   to  prove   the    actual   forgery,   the 

prisoner  may  be  convicted  of  the  uttering. 


Under  the 
Forgery  Act 
tender  will 
suffice.       " 


The  words  of  the  Consolidation  Act,  which  deals  with 
all  instruments  in  ordinary  use,  are,  ^'  offer,  utter,  dispose 
of,  and  put  off.''  Therefore,  in  cases  falling  within  that 
statute,  it  will  suffice  if  there  be  a  tender,  or  attempt  to 
pass  off  the  instrument ;  there  need  not  be  an  acceptance 
by  the  person  to  whom  it  is  offered  (h). 


(a)  28  Vict.  c.  18,  8.  8. 

(6)  H.  V.  Silverloek  L.  R.  [1894],  a  Q.  B.  766  ;  63  L.  J.  (M.C.)  136  ;  71 
L.  T.  300 ;  42  W.  R.  608  ;  58  J.  P.  577  ;  Warb.  L.  C.  187. 

(c)  SSee  crises  in  Arch.  312  ;  Rose.  165 ;  3  Rass.  610. 

(d)  R.  V.  Hurley^  2  M.  &  Rob.  473.  («)  b.  44. 
(/)  R.  V.  Trenikld,  i  F.  &  P.  43. 

(9)  R,  V.  Noah,  2  Den.  C.  C.  503;  21  L.  J.  (M.C.)  147  ;  16  Jur.  (N.S.) 
553.  (A)  V.  Arch.  649. 
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It  is  an  uttering  if  the  forged  instrument  is  used  in  Object  of  ihe 
any  way  so  as  to  get  money  or  credit  by  it,  or  by  means  ^ 
of  it,  though  it  is  produced  to  the  other  party,  not  for  his 
acceptance,  but  for  some  other  purpose ;  for  example,  for 
inspection,  as  where  the  prisoner  placed  a  forged  receipt 
for  poor-rates  in  the  hands  of  the  prosecutor  for  the 
purpose  of  inspection  only,  in  order,  by  representing 
himself  as  a  person  who  had  paid  his  poor  rates,  fraudu- 
lently to  induce  the  other  to  advance  money  to  a  third 
person  (a).  It  is  immaterial  that  the  uttering  was  only 
conditional. 

Of  course  the  forged  character  of  the  instrument,  and  Guilty  know- 
the  intent  to  defraud,  must  be  proved,  as  on  the  first  iTtterer. 
count  for  the  forgery.  It  will  be  also  necessary  to  prove 
that  the  defendant  knew  the  instrument  to  be  forged. 
This  point  is  not  always  capable  of  direct  proof,  but  may 
be  presumed  from  the  facts  of  the  case ;  for  example,  on 
its  appearing  that  the  prisoT^^y  hail  in  hia  poaaftRHinn 
other  forged  documents  of  the  sama^^iLd.  To  prove  the 
scierUer  or  guilty  knowledge,  evidence  may  be  given  that  the 
defendant  had  passed  other  forged  notes,  Ac. ;  and  it  has 
been  decided  that  evidence  may  be  given  of  a  subsequent 
uttering,  even  though  that  subsequent  uttering  be  made 
the  Subject  of  a  distinct  indictment  (b). 

As  we  have  already  observed,  the  Forgery  Act  deals  with 
other  offences  of  a  kindred  nature.  Of  these  the  following 
are  the  chief : — 

RelcUing  to  Exchequer  BUh^  Bonds,  Debentures^  &c.  (c). —  Exchequer 
Making,  or  knowingly  having,  without  lawful  authority  Making  piateg 
or  excuse,   plates,   or   other  implements  in  imitation  of*®* 
those  peculiarly  used  for  manufacturing  such  bills,  &c.,  is 
a  felony,  punishable  by  penal  servitude  to  the  extent  of 
seven  years  (d). 

(a)  H.  V.  loiu  2  Den.  C.  C.  475  ;  21  L.  J.  (M.C.)  166 ;  16  Jar.  746  ;  6 
Cox,  I. 

(6)  R.  V.  Asion^  2  Rusb.  732  ;  v.  aUo  R.  v.  Colclou{fh  10  L.  R.  Ir.  241  ; 
15  Cox,  92. 

(c)  Extended  to  Treasury  bills  by  40  &  41  Vict.  c.  2,  s.  10,  and  to  Metro- 
politan bills  by  41  &  42  Vict.  c.  37,  s.  20.  (,d)  s-  9- 
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MakiDg  paper, 


PnrchasiDg, 
Ac,  paper  or 
plates. 


Bank  notes. 


Making  or  haviDg  paper  in  imitation  of  that  nsed  for 
such  bills,  &c.,  or  taking  any  impression  from  any  plate, 
&c.,  mentioned  in  the  last  section^  is  a  felony,  punishable 
in  the  same  way  (a). 

Purchasing,  receiving,  or  having  in  possession,  paper 
or  plates  made  by  authority  for  the  purpose  of  such  bills, 
&c.,  is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  three  years  (J). 

ReUUing  to  Bank  Notes.  —  The  following  acts  done 
without  lawful  authority  or  excuse,  relating  to  bank  notes, 
are  felonies,  punishable  by  penal  servitude  to  the  extent 
of  fourteen  years  : — 

• 

Purchasing,  receiving,  or  having  in  possession,  forged 
bank  notes  or  bank  bills,  knowing  the  same  to  be 
forged  (c). 

Making  paper.  Making  or  having  moulds  for  making  paper  with  the 
words  *'  Bank  of  England  "  or  *'  Bank  of  Ireland  "  visible 
on  the  surface,  or  with  curved  or  waving  bar  lines,  &c., 
or  making,  selling,  &c.,  such  paper  {d), 

ED^^nraving.  Engraving  on  a  plate,  &c.,  any   bank  note^  &c. ;  or 

nsing  or  having  in  possession  any  such  plate ;  or  utter- 
ing, or  having  paper  upon  which  a  blank  bank  note,  &c., 
is  printed  (e). 

Engraving  on  3  plate,  &c.,  any  word  or  device  resem- 
bling any  part  of  a  bank  note,  &c.,  or  using  or  having 
such  plate,  &c. ;  or  uttering  or  having  paper  on  which 
there  is  an  impression  of  any  such  words,  &c.  (/). 


Purchasing, 
Ac,  forged 
htink  notes. 


Making 
moulds. 


Foreign  notes, 
Sec. 


Making  or  having  moulds  for  making  paper  with  the 
name  of  any  bankers  appearing  on  the  substance;  mak- 
ing, selling,  having,  &c.,  such  paper  (ff). 

Engraving    plates,  &c.,  for    foreign    bills    or    notes; 

(a)  B.  10. 

(b)  H.  11;  v.  29  k  30  Vict.  c.  25,  8s.  20,  21.    What  is  criminal  possession 
for  the  purposes  of  the  Consolidation  Act  is  defined  in  s.  45. 

(e)  s.  13.  (d)  s.  14.  {e)  s.  16. 

(/)  s.  17.  ig)  B.  18. 
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nsing  or  having  snch  plates  ;  or  nttering  paper  on  which 
any  part  of  sach  bill,  &c.,  may  be  printed  (a). 

There  is  another  offence  dealt  with  by  the  Forgery  Act.  Obtainmg 
With  intent  to  defraud,  to  demand,  obtain,  or  cause  to  ^^a  It  ^ 
be  delivered  to  any  person,  or  to  endeavour  so  to  do,  ^^®^  instru- 
any  property  by  virtue   of  a  forged  instrument,  knowing 
the  same  to  be  forged,  is  a  felony^  punishable  by  penal 
servitude  to  the  extent  of  fourteen  years  (&). 

False  personation,  the  other  main  topic  of  the 
Foi^ery  and  False  Personation  Act,  has  already  been 
treated  of  (c). 

(a)  8.  19.     As  to  iiiBtraments  for  forging  inland  revenue  stamps,  54  &  55 
Vict.  c.  3^  8.  13 ;  local  stamps,  32  &  33  Vict  c.  49,  s.  8. 
(ft)  8.  38.  (c)  V.  p.  243. 
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CHAPTER  VI. 


INJURIES   TO   PROPERTY. 


One  of  the  Criminal  Consolidation  Acts^  1861  (a),  deals 
with  Arson  and  Malicious  Injuries  to  Property.  Of  these 
offences  the  present  chapter  will  treat. 


Anon. 


Buildings 
enumerated. 


ARSON. 

Arson  is  the  unlawful,  wilful,  and  malicious  setting 
fire  to  any  building.  The  term  does  not  strictly  com- 
prise cases  of  setting  fire  to  other  things,  sach  as  com, 
ships,  &c. ;  but  it  will  be  convenient  to  treat  here  of 
them  also. 

The  statute  in  different  sections  deals  with  setting 
fire  to : — 

Churches,  chapels,  and  other  places  of  divine  wor- 
ship (s.  i). 

Dwelling-house,  any  person  being  therein  (s.  2)  (b). 

House,  stable,  coach-house,  out-house,  warehouse,  office, 
shop,  mill,  malt-house,  hop-oast,  bam,  store-house,  gran- 
ary, hovel,  shed,  or  farm,  or  any  farm  building,  or  any 
building  or  erection  used  in  farming  land,  or  in  carrying 
on  any  trade  or  manufacture,  with  intent  thereby  to  injure 
or  de&aud  any  person  (s.  3). 

Station,  warehouse,  or  other  building  belonging  to  any 


(a)  24  &  25  Vict.  c.  97.  When  merely  a  section  is  quoted  in  this  chapter 
it  must  be  understood  to  refer  to  that  statute. 

(6)  This  section  has  been  held  to  apply  although  the  only  person  in  the 
house  was  the  prisoner  himselU     Ji.  v.  Pardoe^  17  Cox,  715. 
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railway,  port,  dock,   or  harbour,  or  any   canal  or  other 
navigation  (s.  4). 

Public  building,  as  described  in  the  Act  (s.  5). 

All  these  cases  of  arson  are  felonious,  punishable  by 
penal  servitude  to  the  extent  of  life.  Arson  in  the  case 
of  any  other  bailding  is  punishable  by  penal  servitude  to 
the  extent  of  fourteen  years  (a). 

If  a  man,  by  wilfully  setting  fire  to  his  own  house, 
bum  also  the  house  of  his  neighbour,  it  is  felony  (b)  ;  or, 
if  intending  to  set  fire  to  the  house  of  one  person,  he 
accidentally  set  fire  to  that  of  another  (c).  But  if  one, 
for  the  purpose  of  stealing  rum,  enter  the  part  of  a 
vessel  where  spirits  are  kept,  and  while  tapping  a  cask  a 
match  held  by  him  comes  in  contact  with  the  spirits  and 
causes  a  conflagration,  which  destroys  the  vessel,  this  is 
not  arson  (d). 

Besides  the  above  enactments  with  regard  to  setting 
fire  to  buildings,  there  are  others  dealing  with  the  burn- 
ing of  other  kinds  of  property. 

Setting  fire  to  any  matter  or  thing,  being  in,  against.  Setting  fire  tc 
or  under  any  building,  under  such  circumstances  that  if  3S^[*i!^SiSiij 
the  building  were  thereby  set  fire  to,  the  offence  would 
amount  to  felony,  is  a  felony,  punishable  by  penal  ser- 
vitude to  the  extent  of  fourteen  years  (e).  But  if  a 
person  maliciously,  with  intent  to  injure  another  by 
burning  his  goods,  sets  fire  to  such  goods  in  his  house, 
that  does  not  amount  to  a  felony  under  the  Act,  even 
though  the  house  catches  fire,  unless  the  circumstances 
are  such  as  to  show  that  the  person  setting  fire  to  the 
goods  knew  that  by  so  doing  he  would  probably  cause 
the  house  also  to  take  fire,  and  was  reckless  whether  it 
did  so  or  not  (/).     Attempting  to  set  fire  to  a  building, 

(a)  B.  6. 

(b)  Frobert's  case ;  Isaac's  case,  i  East,  P.  C.  1030,  1 031. 

(c)  I  Hale,  569. 

(d)  B.  V.  FauUcTierf  11  Ir.  U.  Com.  I^w,  8;  13  Cox,  550. 

(e)  8.  7. 

(/)  Ji.  V.  NattrasSj  15  Cox,  73  ;  v.  also  H,  v.  Harris,  15  Cox,  75. 
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or  to  any  matter  or  thing  mentioned  above  nnder  such 
circumstances  that,  if  the  same  were  set  fire  to,  the 
offender  would  be  guilty  of  felony,  is  punishable  in  the 
same  way  (a). 

Crops.  Com^  &c. — Setting  iSre  to  any  crop  of  hay,  grass,  com, 

grain,  or  pulse,  or  of  any  cultivated  vegetable  produce, 
whether  standing  or  cut  down,  or  to  any  part  of  any 
wood,  coppice,  or  plantation  of  trees,  or  to  any  heathy 
gorse,  furze,  or  fern,  wheresoever  the  same  may  be  grow- 
ing, is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (6). 

stacks.  Setting  fire  to  any  stack  of  corn,  grain,  pulse,  tares, 

hay,  straw,  haulm,  stubble,  or  of  any  cultivated  vegetable 
produce,  or  of  furze,  gorse,  heath,  fern,  tarf,  peat,  coals, 
charcoal,  wood,  or  bark,  or  to  any  steer  of  wood  or  bark, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  life  (c). 

Attempt  to  set  Attempting  to  set  fire  to  anything  mentioned  in  the 
or8ta<A:B?^^  last  two  sections  under  such  circumstances  that,  if  the 
same  were  set  fire  to,  the  offender  would  be  guilty  of 
felony  under  either  of  those  sections,  is  a  felony 
punishable  by  penal  servitude  to  the  extent  of  seven 
years  (d). 

Mines.  Mines, — Setting   fire   to    any    mine    of   cannel    coal, 

anthracite,  or  other  mineral  fuel,  is  a  felony,  punishable 
by  penal  servitude  to  the  extent  of  life  (e).  Attempting 
to  do  the  same  under  such  circumstances,  &c.;  (v.  above), 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  fourteen  years  (/). 

Ships,  setting        Yfe  may  notice  here  certain  provisions  as  to  destroy- 

nre  to^  dec 

ing  ships : — 

Setting  fire  to,  casting  away,  or  in  anywise   destroy- 
ing, any  ship  or  vessel,  whether  the  same  be  complete  or 


(a)  8.  8.  (6)  B.  i6.  (c)  8.  17. 

[d)    8.  18.  (C)    S.  26.  (/)  8.  27. 
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in  an  unfinished  state,  is  a  feloay,  punishable  by  penal 
servitude  to  the  extent  of  life  (a). 

An   attempt  by  any  overt  act  to   commit  any  such  f^*^*®™Pi  *°  *®^ 
deed,  under  such  circumstances  that  it  would  be  a  felony  ships.* 
if   actually  committed,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  fourteen  years  (J). 

It   appears  to  still  remain  a  felony,  punishable  with  Cases  of 
death,  to  Iset  fire  to  any  of  Her  Majesty's  ships  of  war^  or  rtii/pnnish- 
military  or  naval  stores  (c)  ;  or  works,  or  vessels  in  the  J^ttT***^ 
docks  of  the  port  of  London  (d). 

In  viewing   the   crime  of    arson   generally    we    may 
notice 

i.  The  act  must  be  done  urdawfully  and  rrudiciously.  The  setting 
— ^Therefore     no    mere    negligence    or    mischaoce    willfiQ*^*^®"^*®^' 
amount    thereto.       But    it    is    not    necessary    that    the 
ofience    should    be  committed     from    malice    conceived 

■ 

against  the  owner  of  the  property  (c).  For  example,  if 
the  accused,  intending  to  set  fire  to  the  house  of  A., 
accidentally  sets  fire  to  the  house  of  B.,  it  is  equally 
arson  (/).  Nor  is  it  necessary  that  he  should  have  had 
any  intention  of  setting  fire  to  any  one's  house ;  he  would 
be  guilty  of  arson,  if,  intending  to  commit  some  felony 
of  an  entirely  difiFerent  nature,  he  accidentally  set  fire  to 
another's  house,  provided  he  acted  recklessly  and  the  act 
he  was  commiting  was  one  which  might  probably  cause 
a  fire  (g).  So,  also,  will  he  be  guilty,  if,  by  wilfully 
setting  fire  to  his  own  house,  he  burns  that  of  his  neigh- 
bour. If  the  act  is  proved  to  have  been  done  wilfully, 
it  may  be  inferred  to  have  been  done  maliciously,  unless 
the  contrary  be  proved  (A).  "  Malice,"  said  Mr.  Justice 
Bayley,  in  the  case  referred  to,  "  in  common  acceptation, 

(a)  88.  42,  43.  (6)  8.  44.  (c)  12  Geo.  3,  c.  24,  s.  i. 

{d)  39  Geo.  3,  c.  69,  8.  104  (local  Act).  See  also  Naval  Discipline  Act, 
29  &  30  Vict.  c.  109,  8.  34. 

{e)  8.  58.  This  section  applies  to  all  offences  coming  within  the  Arson 
aud  Malicious  Injuries  Act.  (/)  i  Hale,  569. 

(<7)  R.  V.  FavikneTf  il  Ir.  Rep.  Com.  Law,  8 ;  13  Cox,  550. 

(h)  Bromage  v.  Proaser^  4  B.  &  C.  247  ;  6  D.  &  R.  291 ;  i  C.  &  P.  475. 
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The  physioal 
ffeote. 


Djare  or 
lefrand. 


means  ill  will  against  a  person  ;  but  in  its  legal  sense, 
it  means  a  wrongful  act,  done  intentionally  and  without 
just  cause  or  excuse." 

As  to  the  "  setting  fire,"  from  a  physical  point  of  view 
there  must  be  an  actual  burning  of  some  part,  however 
trifling,  of  the  house,  &c.  To  support  an  indictment  for 
setting  fire  to  a  house,  it  will  not  suffice  merely  to  prove 
that  something  in  the  house  was  burnt  (a), 

Phe  intent  to  ii.  The  inUrU  to  injure  or  defravd. — When  it  is 
necessary  to  allege  this,  there  is  no  need  to  allege  an 
intent  to  injure  or  defraud  any  particular  person  {b). 

When  a  person  wilfully  sets  fire  to  the  house  of  another, 
the  intent  to  injure  that  person  is  inferred  from  the 
act.  But  if  the  setting  fire  is  the  result  of  accident, 
though  the  accused  be  engaged  in  the  commission  of 
some  other  felony^  there  can  be  no  intent  to  defraud.  It 
will  be  remembered  that  a  fraudulent  intent  is  a  necessary 
ingredient  of  an  offence  against  s.  3  of  the  Act  (c). 

It  is  specially  declared  in  the  Act  that  its  provisions 
apply  to  every  person  who,  with  intent  to  injure  or 
defraud  any  other  person,  does  any  of  the  acts  made  penal, 
although  the  offender  be  in  possession  of  the  property  in 
respect  of  which  such  act  is  done  (d). 


kfalicioTis 
njury, 


MALiaOUS    INJUKY, 

Having  noticed  one  of  the  most  dangerous  forms  of 
malicious  injury — arson,  it  remains  to  consider  others, 
which  are  dealt  with  in  the  same  Act  (e).  It  will  be 
remembered  that  here  "  malicious  "  is  to  be  taken  in  its 
technical  signification.     To  bring  them  within  the  pale 


(a)  Bat  in  euch  a  case  the  circumstances  may  be  snch  as  to  fall  under  s.  7 
as  if  the  piisoner  intended  that  the  honse  should  also  catch  fire  or  was  reck* 
less  wbetner  it  did  so  or  not.  v.  H.  v.  Child,  L.  R.  i  C.  C.  R,  307  ;  40  L. 
J.  (M.C.)  127  ;  24  L.  T.  (N.S.)  556;  19  W.  R.  726;  Warb.  L.  C.  207. 

{b)  s.  60.     This  section  also  applies  to  the  Act  generally. 

(c)  ▼.  p.  266.  {d)  8.  59.  («)  24  &  25  Vict.  c.  97. 
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of  the  criminal   law,  all  the  acts  which  we  shall  notice 
must  be  done  maliciously  and  wilfally. 

It  will  be  well  to  classify  the  different  kinds  of 
malicious  injury,  and  then  to  consider  certain  points 
which  are  common  to  them  all. 

Haiises^  &c. — ^To  destroy  or  damage  a  dwelling-house  to  hoixses,  by 
by  the  explosion  of  gunpowder  or  other  explosive  sub-  auSBtanoe, 
stance,  any  person  being  therein,  or  in  the    same   way  ®jJ^8«n»K 
to  destroy  or  damage  any  building  whereby  the  life  of 
some  x>^rson  is  endangered,  is  a  felony,  punishable  by 
penal  servitude  to  the   extent  of  life  (a).     To  place  or 
throw  gunpowder,  &c.,  in,  into,  upon,  under,  against,  or 
near  any  building,  with  intent  to  destroy  the  same  or  any 
machinery  or  goods,   is  a  felony,  punishable    by  penal 
servitude  to  the  extent  of  fourteen  years  (6). 

It  is  provided  by  another  statute  that  any  person 
unlawfully  and  maliciously  causing,  by  any  explosive 
substance,  any  explosion  likely  to  endanger  life  or  cause 
serious  injury  to  property,  is  guilty  of  felony,  and  liable 
to  penal  servitude  for  life,  and  this  whether  any  injury  to 
person  or  property  is  actually  caused  or  not  (c).  Attempt- 
ing to  cause  any  such  explosion,  and  making  or  having 
in  one's  possession  any  explosive  with  intent  to  cause 
such  an  explosion,  is  punishable  by  twenty  years'  penal 
servitude.  Making  or  having  explosives  in  one's  posses- 
sion under  such  circumstances  as  to  cause  a  reasonable 
suspicion  that  they  are  to  be  used  for  an  unlawful  object 
is  a  felony,  punishable  by  penal  servitude  for  fourteen 
years,  unless  the  accused  can  show  that  his  object  was  a 
lawful  one  (d). 

To  riotously   and   with    force   demolish,  or  begin    to  to  buildings, 

-I  1*11     •II*  1*  •         i>i  oby  demolish- 

demolish,  buildings,  machmery,  mine  bridges,  ways,  &c.,  ing,  ac.; 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  life  {e).     If  the  offenders  do  not  proceed  further  than 

(a)  8.  9.  {h)  B.  10.  (c)  46  &  47  Vict.  c.  3,  8.  2. 

{d)  Ibid.  BS.  3  and  4.  \e)  24  &  25  Vict.  c.  97,  b.  11. 
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to  buildings 
by  tenants ; 


to  mannfao- 
tures  and 
machinery ; 


mines: 


to  injure  or  damage  the  above,  they  are  gnilty  of  a 
misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  seven  years  (a).  If  indicted  under  the  former 
section  the  defendants  may  be  found  guilty  of  the 
offence  set  out  in  the  latter.  If  the  injury  done  be 
in  the  boTid  fide  assertion  of  an  alleged  claim  of  right 
the  offenders  do  not  fall  within  this  provision  of  the 
statute  (6). 

For  a  tenant  holding  a  dwelling-house  or  other  building 
for  any  term,  or  at  will,  or  after  the  termination  of  any 
tenancy,  to  unlawfully  demolish  or  begin  to  demolish  the 
building  of  which  he  is  tenant,  or  to  sever  any  fixture,  is 
a  misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both  (c). 

Manufactures  and  Machinery  (d).  —  (a)  To  break,  de- 
stroy, or  damage  with  intent  to  destroy,  or  render  use- 
less, certain  goods,  viz.,  silk,  woollen,  linen,  cotton,  hair, 
mohair,  or  alpaca,  in  process  of  manufacture  or  the 
machinery  employed  in  the  manufacture ;  or  (b)  by  force 
to  enter  any  place  in  order  to  commit  such  offence,  is  a 
felony,  punishable  by  penal  servitude  to  the  extent  of 
life(£).  In  the  case  of  machines  used  in  agricultural 
operations,  or  in  the  manufacture  of  goods  other  than 
those  mentioned  above,  the  extent  of  the  penal  servitude 
is  seven  years  (/). 

Mines  {g). — (a)  To  cause  water  to  be  conveyed  into  a 
mine  with  intent  to  destroy  or  damage  the  mine,  or  hinder 
the  working ;  or  (b)  with  like  intent  to  obstruct  an  air- 
way, water-way,  shafts,  &c.,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  seven  years  (A). 

Subject  to  the  same  punishment  is  the  offence  of 
destroying,  damaging  with  intent  to  destroy,  or  obstruct 
the  engines,  erections,  ways,  ropes,  &c.,  used  in  mines  (t). 

(a)  8.  12. 

(6)  R.  V.  Phillips  J  2  Mood.  C.  C.  252  ;  v,  also  p.  278  post.         (c)  s.  13. 
{d)  See  also  ss.  1 1  and  12,  which  however,  only  apply  to  damage  by  riotoos 
assemblies.  (e)  s.  14.  (/)  s.  15. 

(g)  See  also  ss.  1 1  and  12.  {h)  s.  2S.       .  (t)  s.  29. 
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Begnlations  for  the  proper  use  of  gunpowder  and 
other  explosives,  when  used  in  coal  and  metalliferous 
mines,  are  cont^ained  in  the  Acts  50  &  51  Vict  c.  58, 
and  35  &  36  Vict.  c.  jj. 

Vessels  (a). — To  place  or  throw  in,  against,  or  near  a  vessels; 
ship  or  vessel,  any  gunpowder  or  other  explosive  substance 
with  intent  to  destroy  the  vessel,  machinery,  working 
tools,  goods,  or  chattels,  although  the  explosion  does  not 
take  place  and  no  injury  is  effected,  is  a  felony,  punish- 
able by  penal  servitude  to  the  extent  of  fourteen  years  (6). 
To  damage,  otherwise  than  by  fire,  gunpowder,  or  other 
explosive  substance,  any  vessel,  complete  or  unfinished, 
with  intent  to  destroy  the  same,  or  render  it  useless,  is  a 
felony,  punishable  by  penal  servitude  to  the  extent  of  seven 
years  (c). 

To  mask,  alter,  or  remove  any  light  or  signal,  or  to  endajigenng 
e^ibit  any  false  dgn  or  BigDal,  with  intent  to  bring  a  ^<^''' 
vessel  into  danger ;  or  (b)  to  do  anything  tending  to  its 
immediate  loss  or  destruction,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life  (d).  For  cutting 
away  or  otherwise  interfering  with  any  buoy,  mark,  &c., 
used  or  intended  for  the  guidance  of  seamen  or  the 
purpose  of  navigation,  the  extent  of  the  penal  servitude 
is  seven  years  (e). 

To  destroy  any  part  of  a  vessel  in  distress,  wrecked,  to  wrecks; 
stranded  or  cast  on  shore,,  or   any  article  belonging  to 
such  ship,  is  a  felony,  punishable  by  penal  servitude  to 
the  extent  of  fourteen  years  (  f). 

Sea  and  River  Sanks^  &c, — To  break  down,  or  other-  to  banks,  «kc. 
wise  damage  banks,  dams,  walls,  &c.,  so  that  the  land  or 
buildings  are,  or  are  in  danger  of  being,  overflowed ;  or 
(b)  to  destroy  any  quay,  wharf,  jetty,  lock,  sluice,  weir, 
towing-path,  drain,  or  other  work  belonging  to  any  port, 
harbour,  dock,  reservoir,  navigable  river,  or  canal,  is  a 
felony,  punishable  by  penal  servitude  to  the  extent  ^f 


(a)  See  also  ss.  42-44,  p.  268.  (6)  s.  45.  (c)  s.  46. 

(d)  8.  47.  (c)  s.  48.  (/)  s.  49. 
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life  (a).  To  remove,  &c.,  piles,  &c.,  used  for  securing 
snch  banks,  &c. ;  or  (b)  to  open  flood-gates  or  sluices^  or 
do  any  other  injary  to  a  navigable  river  or  canal,  with 
intent  and  effect  to  obstrnct  the  navigation  is  a  felony,  the 
extent  of  the  penal  servitude  for  which  is  seven  years  (b). 

Abridges,  Bridges,    Viaducts,  and  Aqueducts, — ^To  destroy  any 

aqueducts;  bridge,  viaduct,  or  aqueduct,  over  or  under  which  any 
highway,  railway,  or  canal  passes  ;  or  (b)  to  do  anything 
so  as  to  render  either  the  bridge,  &c.,  or  the  railway,  &c., 
dangerous  or  impassable,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  life  (c). 

to  turnpikes;  Tumpikcs, — ^To  destroy  the  gates,  toll-bars,  chains,  or 
houses  thereof,  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both  (d). 

to  walls,  gates,  It  may  be  noticed  here,  that  to  destroy  any  fences, 
walls,  stiles,  or  gates,  is  punishable  on  sammary  conviction 
by  a  fine  of  £$  (over  and  above  the  damage  done),  and 
upon  a  second  offence,  with  imprisonment  with  hard  labour 
for  twelve  months  (e). 

to  railway  JRailway  Trains  and  Telegraphs.  —  To  put  or  throw 

*^*""'  anything  upon  or  across  any  railway,  or  to  disphice  any 

rail,  sleeper,  &c. ;  or  (b)  to  interfere  with  the  points  or 
signals ;  or  (c)  to  do  anything  with  intent  to  obstruct, 
upset,  or  injure  any  engine,  tender,  carriage,  or  track 
using  the  railway,  is  a  felony  punishable  by  penal  servi- 
tude to  the  extent  of  life  (y*).  If  any  of  these  offences 
have  been  committed  by  a  young  person,  he  may  be 
dealt  with  summarily,  and  punished  by  fine  or  impnaon- 
ment  for  three  months  ;  and  in  the  case  of  a  male  under 
fourteen  years  of  age,  with  whipping  (jg). 

By  any  unlawful  act,  or  wilful  omission  or  neglect,  to 
obstruct  any  engine  or  carriage  using  the  railway,  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding 


(a)  8.  30.  (6)  8.  31.  (c)  8.  33. 

{d)   S.  34.  («)   8.  25.  (/)  8.  35. 

{g)  42  &  43  Vict.  c.  49^  8.  II. 
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two  years  (a).  The  obstmction  need  not  be  by  any- 
thing placed  upon  the  railway.  An  alteration  of  the 
signals  (b),  or  holding  np  the  arms  in  the  mode  used  by 
railway  servants  (c),  is  sufficient  to  bring  the  case  within 
the  Act. 

To  injure  anything  used  in  or  about  the  telegraph,  to  telegraphs; 
or  in  the  working  thereof ;  or  (b)  to  obstruct  the  sending 
or  delivery  of  any  message  by  such  telegraph,  is  a  mis- 
demeanor, punishable  by  imprisonment  not  exceeding  two 
years.  But  the  magistrates,  instead  of  sending  the  case 
for  trial,  may  summarily  dispose  of  it,  awarding  imprison- 
ment not  exceeding  three  months  or  fine  (d).  To  attempt 
by  any  overt  act  any  of  the  o£fences  included  in  the  last 
section,  is  also  visited  with  the  same  punishment  on  sum- 
mary conviction  (e). 

To  unlawfully  and  maliciously  cut  or  injure  any  electric  to  electric 
line  or  work,  with  intent  to  cut  o£f  any  supply  of  elec-        ' 
tricity,  is  a  felony  punishable  by  penal  servitude  to  the 
extent  of  five  years,  or  imprisonment  with  hard  labour 
for  not  more  than  two  years  (/ ). 

Ponds  and  Fish. — To  destroy  the  dam,  flood-gate,  or  to  ponds  and 
sluice  of  a  fish-pond,  or  private  water  with  intent  to  ^  ' 
take  or  destroy,  or  so  as  to  cause  loss  or  destruction  of 
any  of  the  fish ;  or  (b)  to  put  in  such  pond  or  water, 
lime,  or  other  noxious  material,  with  intent  to  destroy 
the  fish ;  or  (c)  to  destroy  the  dam  or  fiood-gate  of  any 
mill-pond,  reservoir,  or  pool,  is  a  misdemeanor,  punish- 
able by  penal  servitude  not  exceeding  seven  years  (g). 

Animals, — To  kill,  maim,  or   wound  any  cattle  is  a  to  cattle ; 
felony,  punishable  by  penal  servitude  not  exceeding  four- 
teen years  (A). 

(a)  24  &  25  Vict.  c.  97,  s.  36.     As  to  similar  offences,  v.  also  p.  183. 
(6)  B,  V.  Hadfield,  L.  R.  i  C.  C.  R  253,  39  L.  J.  (M.C.)  131 ;  22  L.  T. 
664  ;  18  W.  B.  955 ;  Warb.  L.  C.  86. 
(c)  B,  V.  Hardy,  L.  R.  I  C.  C.  R,  278. 
{d)  s.  37.  (c)  s.  38. 

(/)  45  ^  46  y\Qi.  c.  56,  s.  22. 

(9)  B-  32  \  ▼•  36  &;  37  Vict.  c.  71,  i.  13,  as  to  salmon  rivers. 
(A)  s.  40. 
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to  other 
animals; 


Onielty  to 
animals. 


To  kill,  maim  or  wound  any  dog,  bird,  or  beast,  or 
other  animal,  not  being  cattle,  but  being  either  the 
subject  of  larceny  at  common  law,  or  being  ordinarily 
kept  in  a  state  of  confinement,  or  for  any  domestic 
purpose,  is  punishable,  on  summary  conviction,  for  the 
first  ofience,  by  imprisonment  not  exceeding  six  months, 
or  penalty  not  exceeding  ;^20  above  the  injury;  for 
the  second  offence,  imprisonment  not  exceeding  twelve 
months  (a). 

To  cruelly  beat,  ill-treat,  over -drive,  abuse  or  torture 
a  domestic  animal  of  any  kind,  is  punishable  by  a 
penalty  not  exceeding  j£$y  or  imprisonment  for  three 
months  (b).  To  convey  any  such  animal  in  any  vehicle, 
in  such  a  manner  as  to  subject  it  to  unnecessary  pain 
is  punishable,  for  the  first  offence,  by  a  penalty  not  ex- 
ceeding ;^3  ;  and  for  the  second  and  every  subsequent 
offence  by  a  penalty  not  exceeding  £$  (c).  To  employ  a 
dog  to  draw  a  cart  or  barrow  is  punishable  by  a  fine  of 
£2  for  the  first  and  £$  for  a  subsequent  offence  ((Q. 

injnry  to  trees,  Trees,  Plants,  &c, — To  destroy  or  damage  any  tree^ 
sapling,  shrub,  or  underwood,  growing  in  any  park, 
pleasure-ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining,  or  belonging  to,  any  dwelling-house, 
provided  that  the  amount  of  the  injury  done  exceeds 
the  sum  of  ;^ I,  or  if  the  tree,  &c.,  is  growing  elsewhere, 
provided  that  the  amount  exceeds  ;^5,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  three 
years  (e).  If  the  injury  amounts  to  the  value  of  one 
shilling  at  the  least,  wheresoever  the  tree,  Ssc,  is  growing, 
the  offence  is  punishable,  on  summary  conviction,  hy 
imprisonment  not  exceeding  three  months,  or  fine  not 
exceeding  £$  above  the  amount  of  the  injury ;  for  the 
second  offence^  imprisonpient  not  exceeding  twelve  months  ; 
the  third  offence  is  a  misdemeanor,  punishable  by  imprison- 
ment not  exceeding  two  years  (/). 

(a)  s.  41.  (b)  12  k  13  Vict  c.  92,  BS.  2  and  18. 

(c)  Ibid.  8.  12 ;  V.  also  57  &  58  Vict  c.  57,  s.  23.     As  to  TiTisectioD,  t. 
39  &  40  Vict.  c.  77.  {d)  ly  &  18  Vict  c.  60^  s.  2. 

(e)  24  &  25  Vict  c.  97,  88«  20  &  21.  (/)  B.  22. 
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To  destroy^  or  damage  with  intent  to  destroy,  any  to  plants,  &o.t 
plant,  root,  fmit,  or  vegetable  production  growing  in  any 
garden,  orchard,  nursery-gronnd,  hot-house,  green-house, 
or  conservatory,  is  punishable,  on  summary  conviction,  by 
imprisonment  not  exceeding  six  months,  or  penalty  not 
exceeding  ;£^20  above  the  amount  of  the  injury ;  the 
second  offence  is  a  felony,  punishable  by  penal  servitude 
to  the  extent  of  three  years  (a).  If  the  plant,  &c.,  was 
not  growing  in  any  such  place,  the  offence  is  punishable, 
on  summary  conviction,  by  imprisonment  to  the  extent 
of  a  month,  or  fine  of  twenty  shillings ;  for  the  second 
offence,  imprisonment  not  exceeding  six  months  (b). 

To  cut,  or  otherwise  destroy,  any  hopbinds  growing  on  tohopbmda: 
poles  in  any  plantation  of  hops,  is  a  felony^  punishable  by 
penal  servitude  to  the  extent  of  fourteen  years  (c). 

Works  of  art  J  &c. — ^To  destroy  or  damage  books,  works  to  works  of 
of   art,   &c.,  in  public    museums,  Ac. ;    or    (b)   pictures, 
statues,  monuments    belonging    to  places  of    worship  or 
public    bodies,  or    in    public    places,  is    a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  six  months  (d). 

Such  are    the  particular    cases    provided    for    by  the  Gdndrai 
statute ;  but  in  addition  to  these  there  are  the  following  P^^^*"°"^* 
general  provisions  : — 

Whosoever  unlawfully  and  maliciously  commits  any  Where  the 
damage  to  auy  real  or  personal  property,  either  of  a  ^£^^  ^ 
public  or  private  nature,  for  which  no  punishment  has 
been  provided  in  the  Act  (the  damage  exceeding  £$),  is 
guilty  of  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  two  years.  If  the  offence  is  committed  at 
night  (i.e.,  between  the  hours  of  nine  in  the  evening 
and  six  in  the  morning),  the  offender  is  liable  to  penal 
servitude  to  the  extent  of  five  years  (e). 

It  is  necessary  to  show  that  in  doing  the  damage  the 
defendant  acted  maliciously,  i.e.y  intentionally,  or,  at  least, 

{a)  8.  23.  (6)  B.  24.  (c)  s.  19. 

id)  8.  39.  (e)  8.  51. 
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that  he  acted  recklessly  with  full  knowledge  that  his  con- 
dnct  might  result  in  damage  being  done.  For  instance, 
if  in  the  course  of  a  street  fight  the  defendant  threw  a 
stone  intending  to  hit  an  opponent  and  the  stone  broke  a 
window,  he  ought  not  to  be  convicted  of  doing  wilful 
damage  unless  the  jury  are  satisfied  that  he  threw  the 
stone  recklessly,  knowing  that  it  might  break  a  window  (a). 

Claim  of  right  It  is  a  defence  to  such  a  prosecution  that  the  defendant 
acted  as  he  did  in  the  exercise  of  a  supposed  right,  pro- 
vided he  did  no  more  damage  than  he  could  reasonably 
suppose  to  be  necessary  for  the  assertion  or  protection  of 
that  right  (6). 

Where  the  In  cases  where  the  damage  does  not  exceed   £$,  any 

exl^^Js!°°  person  wilfully  or  maliciously  committing  damage  to  any 
property  may  be  summarily  convicted  before  a  magistrate, 
and  punished  by  imprisonment  not  exceeding  two  months, 
or  fine  not  exceeding  ;^5,  and  also  a  further  sum  not 
exceeding  £$  eiS  compensation.  But  this  section  does  not 
extend  to  any  case  where  the  party  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  thing 
complained  of,  nor  to  any  trespass,  not  being  wilful  or 
malicious,  committed  in  hunting,  fishing,  or  in  the  pursuit 
of  game  (c). 


Making  or  Making  or  knowingly  having  in  possession  any  gun- 

dan^roufl^or  powder,  Or  any  dangerous  or  noxious  thing,  or  any 
^S°Sent"^  instrument  or  thing,  with  intent,  by  means  thereof,  to 
&o»  commit   any  of  the  felonies  mentioned  in  the  Act,  is  a 

misdemeanor,  punishable  by  imprisonment  not  exceeding 

two  years  (d). 

The  following  rules  apply  to  all  offences  dealt  with  in 
the  Act : — 


{a)  li.  V.  Fembliton,  L.  R.  2  C.  C.  R.  119;  43  L.  J.  (M.C.)  91  ;  30 
L.  T.  (N.S.)  408  ;  22  W.  R.  553  ;  12  Cox,  607. 

{h)  It  V.  Ckmena,  L.  R.  [1898]  I  Q.  B.  556  ;  67  L.  J.  (Q.  B.)  482  ;  78 
L.  1\  204  ;  46  W.  R.  416. 

(c)  8.  52.  (d)  g.  54. 
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It  is  not  necessary  to  prove  that  the   defendant  was  PartioiiiAr 
actuated  by  malice  against  the  owner  of  the  property  (a),  not  te  shown. 

If  a  person,  with  intent  to  injure  or  defraud  any  other  No  defence 
person,  does  any  of  the  prohibited  acts,  it  is  no  defence  ^^s  L  posMs-l 
that  he  (the  offender)  was  in  possession  of  the  property  ^^^  ^^^^ 
against,  or  in  respect  of  which  such  act  was  done  (b)  ;    as 
for  example,  if  a  tailor,  or  carrier  wilfully  and  maliciously 
destroys  goods  intrusted  to  him. 

When  it  is  necessary  to  allege  an  intent  to  injure  or  proof  of 
defraud,  it  is  not  necessary  to  allege  in  the  indictment,  to  defmud!*"* 
or  prove  at  the  trial,  an  intent  to  injure  or  defraud  ai^y^^^^ 
particular  person ;  proof  of  a  general  intent  to  injure  or 
defraud  will  suffice  (c). 

(a)  8.  58.  (6)  8.  59.  (c)  8.  60. 


(     28o     ) 


BOOK    III. 

Criminal  HAVmo  considered  the  essentials  of  crime  in  general,  and 
proce  ur©.  examined  the  character  of  particular  crimes,  a  second 
portion  of  the  matter  with  which  the  Criminal  Law  is 
concerned  now  presents  itself  to  our  notice,  namely,  the 
proceedings  which  have  for  their  object  the  conviction  of 
the  guilty  and  the  discharge  of  the  innocent.  But  before 
entering  upon  the  subject  of  Criminal  Procedure,  it  will 
be  well  to  inquire  what  measures  the  law  has  adopted  in 
order  to  render  those  proceedings  as  far  as  possible 
nnnecessary ;  in  other  words,  to  treat  of  the  Prevention 
of  Offences. 


CHAPTEE   I. 

PREVENTION    OF   OFFENCES. 

Two  dasees  of  Under  this  head  fall  two  classes  of  measures,  differing 
S^pTevonSon  Considerably  in  their  nature.  The  first  is  applicable 
of  offences.  chiefly  in  the  case  of  those  who  have  to  some  extent 
erred,  but  whom  it  is  not  deemed  advisable  to  visit  with 
punishment  in  the  strict  sense  of  the  term.  The  second 
consists  of  general  measures  and  provisions  for  the  pre- 
vention of  the  commission  or  repetition  of  offences. 

Finding  A.  The    first    mode    of   preventing    offences  may  be 

Beounties.  generally  said  to  consist  in  obliging  those  persons,  whom 
there  is  probable  ground  to  suspect  of  future  mis- 
behaviour, to  give  security  that  the  offences  which  are 
apprehended  shall  not  happen.  This  is  effected  by  their 
finding  pledges  or  securities^  which  are  of  two  kinds : — 
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i.  For  Keeping  the  Peace,  ii.  For  Good  Behaviour. 
Bat,  in  the  first  place,  we  shall  go  over  the  ground  which 
is  common  to  both. 

Of  what  does  this  *'  given  security  "  consist  ?  The  The  recogniz 
person  of  whose  conduct  the  law  is  apprehensive  is  bound, 
with  or  without  one  or  more  sureties,  in  a  recognizance 
or  obligation  to  the  Crown.  This  is  taken  by  some 
court  or  by  some  judicial  officer.  The  recognizance  is  of 
the  nature  following  : — The  person  bound  acknowledges 
himself  to  be  indebted  to  the  Grown  in  the  sum  specially 
ordered,  with  a  condition  that  the  recognizance  shall  be 
void  if  he  appear  in  court  on  a  day  named,  and  in  the 
meantime  he^  the  peace  either  generally  towards  the 
sovereign  and  his  people,  or  particularly  also  with  regard 
to  the  person  who  seeks  the  security.  Or,  as  is  more 
usual,  the  recognizance  may  be  to  keep  the  peace  for  a 
certain  period,  an  appearance  in  court  not  being  required. 
If  it  be  for  good  behaviour — then  on  condition  that  he 
demean  and  behave  himself  well,  either  generally  or 
specially,  for  the  time  therein  limited.  If  the  condition  Forfeiture, 
of  the  recognizance  is  broken,  in  the  one  case  by  any 
breach  of  the  p^ace,  in  the  other  by  any  misbehaviour, 
the  recognizance  becomes  forfeited  or  absolute.  It  is 
then  estreated,  or  extracted  from  the  other  records,  and 
sent  up  to  the  Exchequer  ;  the  party  and  his  sureties 
becoming  the  Crown's  absolute  debtors  for  the  sums  in 
which  they  are  respectively  bound  (a). 

By  whom  may  these  securities  be  demanded  ?  By  Who  may 
any  justice  of  the  peace,  and  also  by  certain  others  who  sosii^ties. 
are  regarded  as  conservators  of  the  peace ;  for  example, 
the  judges  of  the  Queen's  Bench  Division,  the  coroner, 
sheriff,  &c.  They  may  demand  the  security  at  their  own 
discretion,  or  at  the  request  of  a  subject  upon  his  showing 
due  cause.  If  the  magistrate  is  unwilling  to  grant  it,  it 
may  be  obtained  by  a  mandatory  writ,  called  a  sxipplicavit, 
which  will  compel  him  to  act  as  a  ministerial  and  not  as 

(a)  4  Bl.  253;  C.  0.  rales  1886,  123-127. 
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Who  may  be 
bound. 


Procedure. 


a  jadicial  officer.  But  this  writ  is  seldom  used ;  for 
when  application  is  made  to  the  superior  courts,  they 
usually  take  the  recognizance  there,  as  they  are  em- 
powered to  do  by  statute  (a). 

Any  person  under  the  degree  of  nobility  may  be 
bound  over  either  by  a  justice  or  at  the  quarter  sessions, 
^ives  may  demand  security  against  their  husbands,  and 
vice  versd.  Infants  may  demand  security,  and  may  be 
compelled  to  find  security  by  their  next  friend. 

The  following  is  the  method  of  procedure  : — 

The  person  requiring  security  goes  before  a  justice, 
and  makes  his  complaint,  which  is  usually,  though  not 
necessarily,  in  writing.  If  the  person  complained  of  is 
present,  he  may  be  required  at  once  to  enter  into  the  re- 
quired recognizance ;  but  if  not  present,  the  magistrate 
issues  a  summons,  as  in  other  cases  to  which  the 
Summary  Jurisdiction  Acts  apply.  When  he  comes  before 
the  magistrate,  he  must,  if  the  magistrate  so  order,  ofier  a 
recognizance  and  sureties  to  keep  the  peace,  or  to  be  of 
good  behaviour  towards  the  complainant,  or  else  he  may 
be  committed  to  prison  for  a  term  not  exceeding  six 
months,  if  the  court  be  so  constituted  as  to  be  a  petty 
sessional  court,  and  if  uot,  for  a  term  not  exceeding  fourteen 
days  (b).  The  number  and  the  sufficiency  of  the  sureties, 
the  largeness  of  the  sum  for  which  security  is  to  be 
given,  and  the  time  for  which  the  party  shall  be  bound, 
are  in  the  discretion  of  the  magistrates.  The  person 
against  whom  the  application  is  made  may  give  evidence 
on  his  own  behalf. 

So  far  the  two  kinds  of  security  are  on  the  same 
footing.     They  must  now  be  considered  separately. 

Security  for  i,  Fo7*  the  Peace. — This  may  be  granted  (a)  gcTiei^aily  on 

peace—gene-   public  groicnds.     Any  justice  may  demand  securities  from 

rally;  


(a)  V.  21  Jac.  I,  c.  8. 

(b)  42  &  43  Vict.  c.  49,  •«.  25. 
Court,  V.  p.  477. 


As  to  what  constitutes  a  Petty  Sessional 
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the  following  :  those  who  in  his  presence  make  an  affray, 
or  threaten  to  kill  or  beat  one  another ;  or  who  contend 
together  with  hot  and  angry  words ;  or  go  aboat  with 
unusual  weapons  or  attendants  to  the  terror  of  the  people ; 
also  common  barrators  (a) ;  persons  who  have  committed 
a  breach  of  the  peace  in  the  presence  of  the  constable 
who  has  brought  them  before  the  justice,  and  those  who, 
haying  been  bound  to  the  peace,  have  forfeited  their 
recognizance  by  breaking  it  (b).  (b)  Specially,  by  demand  specially. 
of  a  private  person  ("  swearing  the  peace "  against 
another).  This  security  may  be  demanded  by  a  person 
when  he  fears  that  another  will  kill .  him,  his  wife  or 
child,  or  do  him  other  corporal  injury ;  or  will  burn  his 
house ;  or  will  procure  others  so  to  do.  The  fear  must 
arise  from  a  threat,  though  that  threat  need  not  be  ex- 
pressed in  words.  The  magistrate  is  required  to  grant 
the  security  if  the  applicant  swears  that  he  is  in  fear  of 
death  or  bodily  harm,  and  shows  that  there  is  ground  for 
his  fear ;  and  swears  that  he  is  not  acting  out  of  malice 
or  for  mere  vexation  (c). 

ii.  For  good  Behaviour  or  Abearance. — This  includes  a  Security  for 
surety  for  keeping  the  peace  and  something  more.  A  haviour. 
magistrate  may  bind  over  to  good  behaviour  all  those 
tJiat  be  not  of  good  fame.  This  general  term  includes  not 
only  those  who  act  contra  pojcmi^  but  also  those  who  act 
contra  bonos  mores.  It  will  comprise  the  following, 
among  others  (d)  : — Bioters ;  barrators  ;  those  maintain- 
ing or  constantly  resorting  to  barrators ;  suspected  per- 
sons who  cannot  give  good  account  of  themselves ;  those 
who  are  likely  to  commit  any  crime  ;  drunkards ;  cheats  ; 
vagabonds,  &c. 

A  recognizance  to  keep  the  peace,  or  to  be  of  good  Forfeiture. 
behaviour,  or  not  to  commit  some  particular  act,  may  be 
declared  by  the  court  before  whom  it  was  entered  into  to 
be  forfeited,  upon  proof  of  the  conviction  of  the  person 

(a)  V.  p.  83.  (b)  4  Bl.  254. 

(c)  4  Bl.  255.  {d)  For  other  cases,  v.  Burn,  759. 
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bound  as  principal  of  any  offence  which  is  in  law  a  breach 
of  the  condition  of  the  recognizance  (a). 

Jecurity  either  Security  for  good  behaviour  may  be  required  in  t^^o 
utSfOrhasnot  classes  of  cases :  (a)  where  no  actual  crime  has  been  com- 
nitted?™  mitted ;  (b)  where  the  party  of  whom  security  is  taken 
has  been  convicted  of  some  crime.  In  the  latter  case,  if 
punishment  is  awarded,  the  court  of  summary  jurisdiction 
may  order  the  offender,  at  the  expiration  of  his  term  of 
punishment,  or,  if  the  punishment  consists  of  a  fine,  at 
once,  to  enter  into  a  recognizance  to  keep  the  peace,  or 
for  good  behaviour.  Or  again,  instead  of  awarding  any 
punishment,  the  court  may  order  the  defendant  to  enter 
into  such  recognizance.  In  certain  cases  where  the 
defendant  has  been  convicted  of  an  indictable  offence^ 
namely,  of  any  indictable  offence  punishable  under  one  of 
the  Criminal  Consolidation  Acts,  1861,  he  may  be  re- 
quired to  enter  into  his  own  recognizances  and  find 
sureties.  In  each  of  these  Acts  there  is  inserted  a  clause 
to  the  following  effect : — On  conviction  of  an  indictable 
misdemeanor  punishable  under  one  of  those  Acts,  the 
court  may,  if  it  think  fit,  in  addition  to  or  in  lieu  of  any 
of  the  punishments  authorised  in  the  Act,  fine  the 
offender,  and  require  him  to  enter  into  his  own  recog- 
nizances, and  to  find  sureties,  both  or  either,  for  keeping 
the  peace  and  being  of  good  behaviour.  And  in  case  of 
any  felony  punishable  under  one  of  those  Acts,  the  court 
may  require  the  offender  to  enter  into  his  own  recog- 
nizances and  to  find  sureties,  both  or  either,  for  keeping 
the  peace,  in  addition  to  any  punishment  authorised  by 
the  Act.  But  no  person  is  to  be  imprisoned  under  thia 
clause,  for  not  finding  sureties,  for  any  period  exceeding 
one  year  (&). 

General  B.  We  have  now  to  consider  certain  general  measures 

prevention  of    for  the  prevention  of  the  commission  of  crimes,  or  their 
cnme.  repetition.     Provisions  having  this    object   in  view   are 


( 


\a)  42  &L  43  Vict.  c.  49  (Summary  Jurisdiction  Act,  1879),  s.  9. 

\h)  24  &  25  Vict.  c.  96,  8.  117  ;  c.  97,  s.  73  ;  c.  98,  s.  51  ;  c.  99,  s.  38 ; 

iQO.  B.  n\. 


(6) 

C.    100,  8.   71 
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oontained  in  an  Act  for  the  more  effectual  Prevention  of 
Crime  (a).  This  statute  deals  with  a  variety  of  matters 
(the  design  of  which  principally  is  to  prevent  the  repe- 
tition of  cnme)|  which  may  be  thus  classified  : — 

i.  As  to  holders  of  liceTices  under  the  Penal  Servitude  Holders  of 
Acts. — If,  on  their  being  brought  by  a  constable  before  *°®'*^®' 
a  court  of  summary  jurisdictiou,  it  appears  that  they  are 
getting  their  living  by  dishonest  meaus,  their  licences  are 
forfeited.  They  are  also  punished  on  the  breach  of 
certain  conditions.  They  are  required  to  notify  their 
residence  to  the  police  within  forty-eight  hours  of  their 
arrival  in  any  place  (b). 

ii.  Identification  of  persons  who  have  been  convicted,  identification 
— ^Uue    provision  is    made    for    keeping    a    register    of  **  ^  ®^  ®"' 
prisoners  and  making  returns  to  the  Home  Secretary  in 
England,   the  Lord  Lieutenant  in   Ireland.     The   same 
authorities     may    make     regulations  for    photographing 
prisoners  (c). 

iii.  Persons  who   have  been   tvnce  convicted  of  crime  Offences  by 

%  •in*  ••  •A^  •  those  who 

may  be  punished  in  certain  cases,  withm  seven  years  haye  been 
from  the  last  conviction,  by  imprispnment  not  exceeding  ^IJ^^"' 
one  year,  e,g.y  when  it  appears  to  the  court  of  summary 
jurisdiction  before  whom  they  may  be  brought  that  there 
are  reasonable  grounds  for  believing  that  they  are  getting 
their  livelihood  by  dishonest  means ;  or  that  they  refuse 
to  give  their  names  and  addresses,  or  give  false  ones, 
when  asked  by  such  court ;  or  that  they  are  found  in 
any  place  public  or  private,  und^r  such  circumstances  as 
to  satisfy  such  court  that  they  are  about  to  commit  or 
aid  in  the  commission  of  any  offence  punishable  on 
indictment  or  summary  conviction;  or  that  they  are 
found  in  or  on  any  dwelling-house,  building,  yard,  or 
premises  being  part  of  such  dwelling-house,  or  any 
shop,    warehouse,    counting-house,    or    other    place    of 

(a)  34  &  35  Vict.  c.  112. 

(6)  ihid,  88.  3-5 ;  54  &  55  Vict.  c.  69,  s.  4  ;  v.  p.  462. 

(c)  34  &  35  Vict.  c.  112,  8.  6. 
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lots  condnc- 
ng  to  crime. 


Search  for 

itolen 

property. 


Evidence  on 
trial  for 
receiving. 


basiness,  or  any  garden,  orchard,  pleasure  groand,  nursery 
groand,  &c.,  without  being  able  to  give  a  satisfactory 
account  of  themselves  (a).  They  may  also  be  subjected 
to  police  supervision  for  seven  years  or  less  (V). 

iv.  Penalties  are  prescribed  for  harbouring  thieves^ 
assaulting  the  police,  purchasing  less  than  specified 
quantities  of  old  metal,  &c.  (c), 

V.  Power  is  given  to  constables  authorised  by  a  chief 
officer  of  the  police  to  enter  houses,  &c.,  to  search  for 
stolen  property  in  premises  which,  within  the  last  twelve 
months,  have  been  in  the  occupation  of  persons  who  have 
been  convicted  of  receiving  stolen  property,  or  harbouring 
thieves ;  or  are  in  occupation  of  persons  who  have  been 
convicted  of  offences  involving  fraud  or  dishonesty,  and 
punishable  by  penal  servitude  or  imprisonment  (d). 

vi.  At  a  trial  for  receiving  stolen  goods  certain  evi- 
dence, not  usually  allowed,  may  be  given  (e). 


<*)  34  ^  35  Vjc*-  c.  112,  8.  7  ;  $4  &  55  Vict.  c.  69,  a.  6. 


^)  34  ^  35  Vict.  c.  112,  8.  8. 
e)  Ibid,  88.  10-13. 

(d)  Ibid.  e.  16. 

(e)  Ibid,  8.  19.     V.  p.  221. 
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CHAPTER  11.     ^ 

COURTS   OF   A   CRIMINAL   JURISDICTION. 

In  this   chapter   we   shall   treat  of  conrts  taking   cog-  Oonrtedeaiini 

^•:i«.ii  •  •!•  1  <  with  indiotabl 

nisance  of  indictable  crimes,  reserving  for  a  subsequent  crimes, 
chapter  the  consideration  of  courts  of  a  summary  juris- 
diction (a).  These  courts  are  either  of  gerieral,  or  of 
local  and  special  jurisdiction.  We  are  concerned  chiefly 
with  the  former,  and  to  them  we  now  turn,  and  notice 
the  several  tribunals  as  far  as  possible  in  the  order  of 
their  dignity. 

THE  fflGH  COURT    OF   PARLIAMENT. 

This  assembly  proceeds  to  the  punishment  of  offenders  Court  of 
either  in  a  legislative  or  a  judicial  capacity.  Parliament 

When  acting  in    the    former   of  these  capacities  it  BiUs  of 
cannot  strictly  be  termed  a  court.      It  does  not  then  sit  of  pains  and 
to  execute  existing  laws,  but  to  make  new  ones.     The  P^^^ties. 
occasions    when  its  legislative    functions    are    exercised 
to  punish  offenders  are  when  hUh  of  attainder  or  bills  of 
pains   amd  penalties   are    passed    to    punish    particular 
persons  for  treason  or  felony,  beyond  and  contrary  to  the 
common  law,  to  serve  a  special  and  what  has  generally 
been  an    oppressive  purpose.     They    pass   through  the 
same  stages  as  any  other  bill,  though  usually  commencing 
with  the  Lords. 

When  sitting  in  a  judicial  capacity  the  jurisdiction  of 
this,  the  highest  court  of  the  kingdom^  is  exercised  in  one 
of  two  modes : — 

(a)  V.  p.  473.     As  to  Court  for  Crown  Cases  Reserved,  y.  p.  467. 
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i.  ImpeachmeTU, 

iL  Indictment. 

Impeachment  i.  Impeoch/ment  before  the  Lords  by  the  Commons. — 
The  Commons  act  as  prosecntors,  the  allegation  being 
that  it  is  the  people,  whom  they  are  supposed  to  repre- 
sent, who  are  injured  ;  the  Lords  form  the  tribunal.  In 
place  of  an  ordinary  bill  of  indictment  the  charge  against 
the  offender  is  contained  in  articles  of  impeachment, 
which  are  prepared  by  a  committee  of  the  Honse  of 
Commons.  A  peer  may  be  impeached  for  any  crime  ;  a 
commoner  may  be  impeached,  at  any  rate  for  a  misde- 
meanor, and,  according  to  high  authority,  for  any  crime  (a). 

Pardon  oannot  It  should  be  remembered  that  it  was  provided  by  the 
im^chment  Act  of  Settlement  that  no  pardon  under  the  Great  Seal  is 
pleadable  to  an  impeachment  by  the  Commons  in  Par- 
liament. That  is,  the  proceedings  cannot  be  suppressed 
by  the  sovereign  intervening  with  a  pardon;  though, 
when  the  matter  has  been  inquired  into,  and  judgment 
given,  he  may  then  exercise  his  royal  prerogative  of 
pardon.  It  does  not  seem  necessary  to  detail  the  various 
proceedings  upon  an  impeachment,  as  there  has  been  no 
instance  where  such  a  course  has  been  taken  for  nearly  a 
century  (J). 

ii.  Indictment  before  the  House  of  Peers. — ^In  this 
court  are  tried  peers  and  peeresses  against  whom  an 
indictment  for  treason  or  felony,  or  for  misprision  of 
either  (c),  is  found  during  a  session  of  Parliament.  The 
indictment,  that  is,  a  true  bill,  is  found  in  the  ordinary 
way  by.  a  grand  jury  in  the  Queen's  Bench  Division,  or 
at  the  assizes ;  the  indictment  being  removed  to  the 
House  of  Peers  by  writ  of  certiorari  (d).  The  peer  may 
plead  a  pardon  before  the  Queen's  Bench  Division,  so  as 
to  avoid  the  trouble  of  appointing  a  high  steward,  &c., 


Indictment. 


/ 


{a^  May,  625,  626.     But  see  Lord  Campbell's  Lives  of  the  Chancellors, 
vol.  lii.  p.  357. 

(h)  Full  details  will  be  found  in  May,  626,  et  seq. 

(c)  Peers  are  tried  for  misdemeanors  before  the  ordinary  tribanals. 

{d)  V.  p.  356. 
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merely  to  receive  that  plea ;  but  no  other  plea,  as  "  gnilty  " 
or  **  not  guilty,"  can  be  pleaded  in  the  inferior  court.  But 
every  peer  against  whom  any  indictment  for  felony  may 
be  found,  must  plead  thereto  in  the  court  in  which  he  is 
tried,  and  is  liable  to  the  same  punishment  as  any  other 
subject,  upon  conviction  for  felony,  any  law  or  usage  to 
the  contrary  in  any  wise  notwithstanding  (a). 

The  court  is  presided  over  by  a  Lord  High  Steward,  The  trial. 
appointed  by  commission  under  the  great  seal.  He  is 
not  a  judge,  but  chairman,  and  votes  with  the  other 
peers.  The  privilege  of  being  tried  by  this  court,  which, 
however,  can  probably  be  waived,  depends  upon  nobility 
of  blood,  rather  than  upon  the  right  to  a  seat  in  the 
House,  as  will  appear  from  the  considerations  following. 
This  kind  of  trial  may  be  claimed  by  a  peer  under  age ; 
by  Scotch  and  Irish  peers,  though  they  be  not  representa- 
tive ;  by  females — namely,  peeresses  by  birth,  and  those 
by  marriage  unless  when  dowagers  they  have  disparaged 
themselves  by  taking  a  commoner  for  a  second  husband  (b). 
Bishops,  however,  are  not  tried  in  this  court,  but  in 
courts  which  have  jurisdiction  over  commoners.  As  to 
the  right  of  bishops  to  take  part  in  the  trials  in  the 
House  of  Peers,  a  resolution  of  the-  House  in  Danby's 
case  has  ever  since  been  adhered  to,  "that  the  lords 
spiritual  have  a  right  to  stay  and  sit  in  court  in  capital 
c€»es  till  the  court  proceeds  to  the  vote  of  guilty  or  not 
guilty  "(c).  They  then  retire  voluntarily,  but  not  without 
entering  a  protest  declaring  their  right  to  stay. 


COURT   OF  THE   LORD  HIGH   STEWARD   OF   GREAT 

BRITAIN. 

The  trial  by  the  House  of  Peers,  as  we  have  seen,  can  Court  of  Lord 
only  be  held  during  the  sitting  of  Parliament.     During  a    '^       ^^  ' 
recess  this  court  takes  its  place  for  the  trial  of  similar 
offences. 


{a)  4  &  5  Vict.  c.  22.  (6)  4  Bl.  265. 

(c)  Lords'  Journal,  May  15th,  1679. 
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The  trial.  Here,  nnlike  the  former  tribunal,  the  Lord  Steward  is 

not  merely  chairman  of  the  court,  giving  his  vote  with 
the  rest.  He  is  judge  of  matters  of  law,  as  the  Lords 
triers  are  of  matters  of  fact.  Therefore,  as  a  judge,  he  has 
no  right  to  vote.  A  commission  under  the  Great  Seal 
confers  the  office  of  Lord  High  Steward  for  the  particular 
occasion  on  some  member  of  the  House  of  Lords.  When 
the  indictment  has  been  found,  and  removed  by  writ  of 
certiorari,  the  Steward  directs  a  precept  to  the  serjeant- 
at-arms  to  summon  the  Lords  to  attend  the  trial.  In 
caries  of  treason,  or  misprision  thereof,  there  must  be 
summoned  all  the  peers  who  have  a  right  to  sit  and  vote 
in  Parliament  (a).  The  decision  is  by  the  majority, 
which  must  consist  of  twelve  at  the  least.  Bishops 
cannot  be  summoned  to  this  court,  nor  have  they  the 
right  of  being  tried  there.  But  they  have  the  right  to 
stay  and  sit  in  such  court  in  capital  cases  (h). 


queen's  bench  division  of  the  high  court  of 

JUSTICE. 

Queen's  Bench  This  court  has  jurisdiction  both  in  criminal  and  in 
iviBion.  ^j^j  cases.  On  the  Crown  side  it  takes  cognisance  of 
criminal  causes  from  high  treason  down  to  the  most 
trivial  misdemeanor  or  breach  of  the  peace.  But  its 
criminal  jurisdiction  is  rarely  exercised,  unless  the  cir- 
cumstances of  the  case  are  of  an  extraordinary  character, 
and  demand  a  special  investigation. 

Original  Tts  Original  jurisdiction  includes  all  offences  committed 

jurisdiction.  ^^  Middlesex,  which  may  be  prosecuted  in  this  court  by 
indictment ;  and  misdemeanors  committed  in  any  county 
of  England  may  be  prosecuted  herein  by  information  filed 
by  the  Attorney-General  ex  officio^  or  at  the  instance  of  a 
private  individual  prosecuting  in  the  Crown  OflSce  by 
leave  of  the  court.  But  the  former  jurisdiction  is  very 
rarely  exercised;  crimes  committed  in  Middlesex  being 

(a)  7  &  8  Wm.  3,  c.  3,  8.  11.  (6)  v.  n^o. 
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tried  at  the  Central  CrimiDal  Court  or  at  the  Quarter 
Sessions.  The  grand  jnry  are  summoned  only  when  the 
Master  of  the  Crown  OiSce  has  received  due  notice  of 
some  business  to  be  brought  before  the  court  (a). 

Its  transferred  jurisdiction  is  much  more  extensive.  Tranaferred 
To  it  indictments  and  proceedings  from  all  inferior  ^'*'**^****^ 
courts  may  be  removed  by  writ  of  certiorari ;  but  (unless 
it  be  an  indictment  against  a  body  corporate  not  authorised 
to  appear  by  attorney  in  the  court  in  which  the  indict- 
ment is  preferred,  or  unless  it  be  at  the  instance  of  the 
Attorney-General  acting  on  behalf  of  the  Crown)  only 
under  one  of  the  following  circumstances  :  that  it  has 
been  made  clear  by  the  party  applying  for  the  writ  to  the 
court  from  which  the  writ  is  to  issue  (i.e,^  the  Queen's 
Bench),  (a)  that  a  fair  and  impartial  trial  cannot  be  had 
in  the  court  below ;  or  (b)  that  some  question  of  law  of 
more  than  usual  difficulty  and  importance  is  likely  to 
arise  upon  the  trial ;  or  (c)  that  a  view  of  the  premises 
in  respect  whereof  any  indictment  is  preferred,  or  a 
special  jniy.  may  be  required  for  the  satisfactory  trial 
of  the  same  (&).  And  the  same  rules,  still  further  to 
prevent  the  vexatious  removal  of  indictments  into  the 
Queen's  Bench,  provide  that  no  certiorari  is  to  issue  to 
remove  an  indictment  unless  recognizances  be  given  for 
the  payment  of  costs  in  case  of  failure  by  the  party 
applying  for  the  removal  (c). 

As  to  the  mode  of  trial  in  this  court.  In  cases  of  Trial  at  bar  or 
felony  or  treason  the  trial  is  ai  bar,  that  is,  before  the  ******* ^'^"*" 
judges  of  the  court  sitting  in  lan>c.  In  misdemeanors 
the  trial,  if  of  sufficient  importance,  is  at  bar ;  otherwise 
at  nisi  prius.  There  are  certain  differences,  according 
as  the  trial  is  in  the  one  or  the  other  way;  but  into 
these  we  need  not  enter.  The  Queen's  Bench  Division 
is  empowered  to  order  certain  offenders  to  be  tried  at  the 
Central   Criminal  Court,  viz.,   persons  charged  with  any 

{a)  35  &  36  Vict.  c.  52.  (6)  Crown  Office  Rules,  1886,  r.  29. 

{c)  Crown  Office  Rules,  1886,  r.  30. 
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offence  committed  ont  of  the  jurisdiction  of  the  latter 
court  (a)y  but  not  indictments  or  inquisitions  against 
peers  (&). 

Inferior  oonrts  On  account  of  the  dignity  of  the  Queen's  Bench 
theQneen'8  Division,  as  the  highest  court  of  criminal  jurisdiction 
Bench.  ^^^^  Ordinary  offenders,   if  that  court    comes  into  any 

county  (c),  all  former  commissions  of  oyer  and  ter- 
miner and  general  gaol  delivery  are  at  once  ipso  fcxto 
absorbed  and  determined.  But  this  does  not  apply 
to  the  Central  Criminal  Court,  which  is  held  without 
regard  to  whether  the  Queen's  Bench  Division  is  sitting 
or  not  {d) ;  nor  does  it  apply  to  the  Middlesex  Ses- 
sions (e). 

The  tribunals  hitherto  noticed,  as  a  rule,  exercise 
their  jurisdiction  irrespective  of  place ;  those  to  which 
we  now  turn  are  general  but  local,  that  is,  found  all 
over  the  kingdom,  but  each  attached  to  a  particular 
district. 

ASSIZES. 

ABsises,  where  The  heading  we  have  just  prefixed  to  a  description  of 
hewT^*^  this  class  of  tribunals  is  the  popular,  but  not  the 
technical,  designation  of  the  courts  of  Oyer  aivd  Ter- 
miner  and  General  Gaol  Delivery,  which  are  periodically 
held  in  every  county  in  the  kingdom.  We  may  antici- 
pate by  noticing  that  for  offences  committed  in  London, 
Middlesex,  and  certain  suburbs  in  Essex,  Kent,  and 
Surrey,  the  Central  Criminal  Court  has  been  established ; 
and  that,  though  assizes  have  been  abolished  for  the  rest 
of  Surrey,  judges  have  been  sent  there  in  virtue  of  a 
special  commission. 

(a)  19  &  20  Vict.  c.  16,  88.  I  &  3,  commonly  called  Palmer's  Act,  from 
the  name  of  the  prisoner,  whose  trial  it  was  deemed  necessaiy  to  remoye 
from  Staffordshire  on  account  of  the  strong  prejudice  preyailing  against  him 
three. 

(h)  Ibid.  8.  29. 

(c;  As  it  was  removed  to  Oxford  on  account  of  the  plague  of  1665. 

(d)  2 J  Geo.  3,  c.  18  ;  32  Geo.  3,  c.  48. 

{e)  This  court,  however,  is  not  in  strictness  a  court  of  o^er  and  terminer 
Hal.  Sum.  165. 
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The  assizes  were  formerly  held  in  each  connty  twice  in 
the  year,  namely,  in  the  spring  and  sammer,  and  in  some 
places  in  the  winter  also.  The  Qaeen  now  has  power  by 
Order  in  Council  to  appoint  the  places  at  which  Assizes 
are  to  be  held,  and  to  alter  the  arrangements  of  the 
existing  circuits  (a).  The  result  of  an  Order  in  Council  (6) 
under  this  provision  is,  that  on  all  the  circuits  assizes  are 
held  for  criminal  business  in  the  Winter,  Summer,  and 
Autumn ;  and  there  is  also  on  the  Northern  and  North- 
Bastem  Circuits  an  Easter  Assize. 

For  the  purposes  of  the  assizes  the  county  is  divided  CironitsL 
into  eight  circuits^  over  each  of  which  the  judges  travel, 
holding  courts  at  all  the  county  and  other  assize  towns. 
In  the  spring  and  summer  two  judges  are  usually  assigned 
to  each  circuit,  except  the  Welsh  circuits,  to  which  only 
one  is  sent,  the  judges  of  the  two  Welsh  circuits  meeting 
and  sitting  together  in  the  counties  of  Cheshire  and 
Glamorgan.  In  the  winter  the  arrangements  are 
irregular.  The  circuits  as  at  present  constituted  are  the 
following : — 

i.  Northern  (Westmoreland,  Cumberland,  and  Lan- 
caster). 

ii.  North-Eastern  (Northumberland,  Durham,  and 
York). 

iiL  Midland  (Lincoln,  Derby,  Nottingham,  Warwick, 
Leicester,  Northampton,  Rutland,  Buckingham,  and  Bed- 
ford). 

iv.  South-Eastern  (Norfolk,  Suffolk,  Huntingdon,  Cam- 
bridge, Hertford,  Essex,  Kent,  Surrey,  and  Sussex). 

V.  Oxford  (Berkshire,  Oxford,  Worcester,  Stafford, 
Salop,  Hereford,  Monmouth,  and  Gloucester). 


(a)  38  &  39  Vict.  c.  77,  s.  23.      See  also  39  &  40  Vict.  c.  57  ;  40  &  41 
Vict.  c.  46 ;  and  42  Vict.  c.  i. 
(6)  Order  io  Council  of  28  Julj  1893. 
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vi  Western  (Hants,  Wilts,  Dorset,  Devon,  Cornwall, 
and  Somerset). 

vii.  North  Wales  and  Chester  (Montgomery,  Me- 
rioneth, Carnarvon,  Anglesey,  Denbigh,  Flint,  and 
Chester). 

viii.  South  Wales  (Pembroke,  Cardigan,  Carmarthen, 
Brecknock,  Badnor,  and  Glamorgan). 

It  will  be  well  to  explain  in  virtue  of  what  authority 
the  judges  preside  at  the  assizes,  as  there  is  commonly  a 
Gommissioiis  miscouception  in  the  matter.  This  authority  is  fourfold, 
the^jud^^Bit.  consisting  of  the  following  comn^issions: — (a)  Of  Oyer 
and  Terrmner.  This  commission,  empowering  to  try 
treasons,  felonies,  and  misdemeanors,  is  directed  to 
certain  judges  and  others.  But  only  the  judges, 
serjeants-at-law.  Queen's  counsel,  and  barristers  with 
patents  of  precedence,  are  of  the  quorum ;  so  that  the 
others  cannot  act  without  the  presence  of  one  of  them. 
Under  this  commission  persons  may  be  tried  whether  in 
custody  or  on  bail ;  but  as  the  words  of  the  commission 
are  <'to  inquire,  hear,  and  determine,''  they  can  only 
proceed  upon  an  indictment  found  at  the  same  assizes ; 
for  they  must  first  inquire  by  means  of  the  grand  jury 
before  they  are  empowered  to  hear  and  determine  by  the 
help  of  the  petty  jury.  Therefore,  a  further  commission 
is  necessary  (a),  (b)  Of  Gaol  Delivery^  directed  to  the 
judges,  Serjeants,  and  Queen*s  counsel,  the  clerk  of  the 
assize  and  associate,  empowering  them  to  try  every 
prisoner  in  the  gaol  committed  for  any  offence  whatever, 
so  that  the  gaols  may  be  cleared  of  those  awaiting  trial, 
(c)  Of  Nisi  Fritis  (for  the  trial  of  civil  causes),  (d)  Of 
the  Peace,  by  which  all  justices  are  bound,  under  pain 
of  fine  upon  notice  to  attend  the  judges  and  to  assist 
them,  if  required,  in  such  matters  as  lie  within  their 
knowledge  and  jurisdiction,  for  example,  to  return  recog- 
nizances, &c,  (&). 

—  '  '  "  ■■..  --■■-■-  till* 

(o)  V.  4  Bl.  270.  (6)  V.  4  Bl.  270. 
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It  will  be  noticed  that  the  judges  do  not  sit  in  virtue 
of  their  position  as  judges  of  the  High  Court  of  Justice ; 
but  as  commissioners  specially  sent  down. 

When  the  state  of  business  requires  it,  the  judges  are 
often  assisted  by  Queen's  counsel,  so  that  sometimes  as 
many  as  four  or  five  commissioners  are  sitting  at  the  same  Commij- 
time  (a). 

In  this  way  there  is  a  general  clearance  of  prisoners 
awaiting  their  trial  at  least  three  titnes  a  year.  On  ' 
urgent  occasions,  as  of  offences  demanding  immediate 
inqniry  and  punishment,  the  sovereign  issues  a  special  or 
extraordinary  commission  of  oyer  and  terminer  and  gaol 
delivery  for  the  special  trial  of  such  offences,  and  those 
only.  The  proceedings  are  generally  the  same  as  on 
ordinary  commissions. 


THE   HIGH    COURT    OF   ADMIRALTY. 

The  ancient  court  of  the  Lord  High  Admiral  had  Offenoes  at 
jurisdiction  for  the  trial  of  offences  at  sea  or  on  board  tSedT  ^™ 
ships  lying  in  the  rivers  below  bridge  (J).  By  the  Act 
28  Hen.  8,  c.  15,  the  king  was  authorised  to  issue  com- 
missions under  the  great  seal  to  the  admiral  and  his 
deputies  to  try  certain  offences  (c)  committed  at  sea 
or  within  the  jurisdiction  of  the  admiral  in  the  same 
way  as  if  committed  upon  the  land.  In  practice  this 
jurisdiction  was  exercised  by  the  judge  of  the  Admiralty 
Court. 

Now  the  Central  Criminal   Court  and  the  justices  of  Present 
assize    and    commissioners   of    Oyer  and    Terminer   and 
General  Oaol  Delivery  have  the  power  to  try  all  offences 
committed   on  the  high  seas  or  within  the  jurisdiction 
of   the  Admiralty,  although    the  power    still    exists    of 

(a)  36  &  37  Vict.  c.  66,  s.  37. 
{b)  13  Rich.  2,  c.  5  ;  15  Rich.  2,  c.  3. 

(c)  Treasons,  felomeH,  i-obberies,  murdei's,  Hiid  conspiracies  ;  extended  I7 
39  Geo.  3,  c.  37,  to  all  offences. 
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isBuing     a    special 
Hen.  8  (a). 


oommiBsion     nnder     the    Act    of 


Jurisdictionjof  The  jnrisdictioii  of  the  Admiralty  in  the  case  of 
;  British  ships  and  all  persons  on  board  them,  extends  not 
only  over  the  high  seas,  but  also  in  foreign  rivers  as  far 
as  great  ships  go  ;  although  the  municipal  authorities  of 
the  foreign  country  may  have  concurrent  jurisdiction  (£). 
In  the  case  of  foreign  ships  and  persons  other  than 
British  subjects,  the  jurisdiction  extends  over  the  terri- 
torial waters  of  Her  Majesty's  dominions,  which  include 
the  high  seas  to  a  distance  of  one  marine  league  from 
low-water  mark  (c).  The  jurisdiction  of  the  Admiralty 
is  also  extended  over  offences  committed  in  any  place  out 
of  Her  Majesty's  dominions  by  any  master,  seaman,  or 
apprentice,  who  at  the  time  of,  or  within  three  months 
before,  the  offence  was  employed  in  any  British 
ship  (d). 

All  indictable  offences  mentioned  in  the  Criminal  Law 
Consolidation  Acts,  1861,  if  committed  within  the 
jurisdiction  of  the  Admiralty,  are  subject  to  the  same 
punishments,  and  may  be  tried  in  any  county  or  place 
in  England  or  Ireland  in  which  the  offender  shall  be 
apprehended  or  be  in  custody,  in  the  same  manner  as 
if  the  offence  had  been  committed  in  that  county  or 
place  {e). 


CENTRAL  CRIMINAL  COURT. 

OentFal  Crimi-       This  court  has  generally  the  same  criminal  jurisdiction 
^    ^    '       as  the  assizes.     It  was  established  in   1834  for  the  trial 


(«)  4  &  5  Wm.  4,  c.  36,  8.  22 ;  7  &  8  Vict.  c.  2.  The  courts  in  the 
coliinifR  have  also  cofrnizance  of  offenceH  committed  within  the  Admiralty 
jurisdiciioD,  ii  &  12  Wm.  3,  c.  7 ;  46  Geo.  3,  c.  54;  12  &  13  Vict,  c.96; 
41  &  42  Vict.  c.  73  ;  57  &  58  Vict.  c.  60,  8.  686. 

{h)  Ii.  V.  Anderson,  L.  K.  i  C.  C.  R.  161 ;  38  L.  J.  (M.C.)  12 ;  19  I^  T, 
(N.S.)  400  ;  17  W.  11.  208  ;  II  Cox,  198  ;  Ii.  v.  Carr,  L.  R.  10 Q.  B.  D.  76  ; 
2  L.  J.  (M.C.)  12  ;  47  L.  T.  (N.S.)  450;  31  W.  R.  121 ;  15  Cox,  129 ;  47 

.  P.  38- 
(c)  41  &  42  Vict.  c.  73. 

{d)  Merchant  Shipping  Act,  57  &  58  Vict.  c.  60,  8.  687. 

(V)  24  &  25  Vict.  c.  94,  8.  9 ;  c.  96,  8.   115  ;  c.  97,  8.  72  ;  c.  98,  s.  50 ; 

c.  99,  8.  36 ;  c.  100,  8.  68. 
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of  treasons,  felonies,  and  misdemeanors,  committed 
within  the  city  of  London  and  connty  of  Middlesex,  and 
in  certain  specified  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey  ;  such  district  for  this  purpose  being  regarded 
as  one  county  (a).  The  judges  sit  under  commissions 
of  oyer  and  terminer  and  gaol  delivery.  The  sessions  of 
the  court  are  required  to  be  holden  at  least  twelve 
times  a  year,  and  oftener  if  need  be  ;  the  particular 
dates  being  fixed  each  year  at  a  meeting  of  the  judges. 
This  is  a  superior  court,  and  mandamus  will  not  lie  to 
it  (b). 

The  commissioners  or  judges  of  the  court  include  the  Theoommis- 
Lord  Chancellor,  the  Judges  of  the  ffigh  Court,  the'''*'"®"- 
Xiord  Mayor,  Aldermen,  Eecorder  and  Common  Serjeant 
of  London,  and  such  others  as  the  Crown  from  time 
to  time  may  appoint.  Usually  at  each  session  the 
Kecorder  and  Common  Serjeant  sit  on  the  first  two  days  ; 
after  which  they  are  joined  by  one  or  two  of  the  judges 
of  the  High  Court,  who  try  the  more  serious  cases. 

We  have   already   seen  (c)    that    offences    committed  Oases  which 
within  the  jurisdiction  of  the  Admiralty  may  be  tried  SB^oentrTi 
here ;  also  that  certain  cases  may  be  sent  by  the  Queen's  oSS!**^ 
Bench  Division  to  this  court  (d).     Here  also  by  an  order 
of  that   Division   may  be  tried   persons   subject  to  the 
Mutiny  Acts  for  the  murder  or  manslajughter  in  England 
or  Wales  of  any  person  subject  to  those  Acts  (e). 

The  Central  Criminal   Court  has    also   a    transferred  its  transferred 
jurisdiction.     Indictments   found  at  the  various  sessions  J^^^i^^^'^ 
of  the  peace  within  the  district  of  its  jurisdiction  may  be 
removed  to  it  by  certiorari  (/),  and  justices  of  the  peace 
may  deliver  over  indictments   found  at  the  sessions  to 
this  courts  as  to  the  judges  on  circuit  {g). 


(a)  4  &  5  Wm.  4,  c.  36. 

{b)  B.  V.  The  Justices  of  the  Central  Criminal  Court,  L.  R.  Ii  Q,  B.  D, 
479  ;  52  L.  J.  (M  C.)  121. 

(c)  V.  p.  295.  (d)  V.  p.  291, 

{e)  25  &  26  Vict.  c.  65.  As  to  indictments  under  Corrupt  Practices  Acts, 
V.  46  &  47  Vict.  c.  51,  B.  50. 

(/)  4  &  5  Wm.  4,  c.  36,  8.  16.  {g)  Ibid.  s.  19. 
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SesaioBB  not 

interfered 

with. 


The  sitting  of  the  Central  Criminal  Coart  does  not 
interfere  with  the  sessions  of  the  peace  held  within  the 
district,  that  is,  the  latter  may  be  held  notwithstanding 
that  the  former  tribunal  is  sitting  (a). 


Sessions. 


County  qaai< 
ter  sessions. 


Time  of 
holding. 


QUARTER   SESSIONS. 

These  courts,  which  are  held  for  the  trial  of  criminals 
as  well  as  for  other  objects,  are  of  two  kinds : — 

i.  The   General  (Quarter)   Sessions  of  the   Peace  for 
the  county. 

ii.  The  Borough  Sessions. 

The  General  County  Sessions  must  be  held  in  every 
county  once  every  quarter  at  stated  times,  in  which  case 
they  are  termed  the  general  quarter  sessions  of  the  peace. 
And  if,  on  account  of  the  amount  of  business,  it  is 
necessary  that  courts  of  this  description  should  be  held 
intermediately,  they  are  termed  general  sessions  of  the 
peace.  The  authority  and  jurisdiction  of  the  court 
under  either  title  is  the  same,  except  where  the  juris- 
diction is  given  by  statute  expressly  to  the  court  of 
quarter  sessions  (b). 

The  dates  fixed  by  statute  for  the  holding  of  the 
county  quarter  sessions  are  the  first  weeks  after  each  of 
the  following  days — October  nth,  December  28th, 
March  31st,  June  24th  (c).  But  the  justices  may  at 
any  time,  when  it  may  appear  desirable  for  the  purpose 
of  not  interfering  with  the  ensuing  assizes,  alter  the 
date  of  holding  the  quarter  sessions  to  some  time  not 
earlier  than  fourteen  days  before,  nor  later  than  fourteen 
days  after  the  week  in  which  they  would  otherwise  be 
held  (d). 

.    (a)  4  &  5  Wm.  4,  c.  36,  B.  21. 

(b)  Ah  to  the  extent  of  the  local  jurisdiction  of  the  Sessions  for  the  Ad- 
ministrative County  of  London,  v.  51  &  52  Vict.  c.  41,  s.  40. 

(c)  II  Geo.  4  &  I  VVm.  4,  c.  70,  s.  3^,  except  as  to  the  London  Countr 
SessioDfi,  which  by  virtue  of  7  &  8  Yict.  c.  71  and  22  &  23  Vict.  c.  4.  are 
held  twice  in  each  month.  {d)  57  Vict.  c.  6. 
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The  court  is  held  before  two  or  more  jnstices  of  the  Who  compose 
peace,  one  of  whom  must  be  of  the  qiwrum  (a).     When    ^  ^ 
the  number  of  prisoners  is   large,  a  second  court  may  be 
formed  with  the  same  authority  as  the  first  (&).     In  each 
court  a  chairman  presides,  and  acts  in  general  as  a  judge, 
consulting  the  other  justices  present  when  he  thinks  fit. 

Formerly  this   court   had   the  ppwer    of   trying    any  jurisdiction  of 
felony  or  misdemeanor  committed  in  the  county,  except       ^os^ons. 
perjury  at  common  law  and  forgery,  and  the  commission 
in  its  present  form  does   not  limit  their  jurisdiction  (c). 
But  the  justices  usually  remitted  the  more  serious  felonies 
to  the  assizes  ;  and  now  the  criminal  jurisdiction  of  the 
sessions  is  expressly  by   statute   confined   to  the  trial  of 
minor  felonies   and   misdemeanors.     And  it  is  said  that 
the  justices  in  sessions  cannot   try   any  newly   created 
oflTence,  unless  the  statute  which  creates  it  expressly  gives 
them   power  (d).     The  chief  statute  limiting  their  juris-  Crimes  not 
diction  (e)  precludes  them  from  trying  any  of  the  follow-  sessions. 
ing  crimes : — 

1.  Treason,  murder,  or  any  capital  felony. 

2.  Any  felony  which,  when  committed  by  a  person 
not  previously  convicted  of  felony,  is  punishable  by  penal 
servitude  for  life.  Burglary  is  however  an  exception  as 
a  recent  Act  (/)  has  given  qaarter  sessions  jurisdiction  to 
try  this  crime ;  but  nevertheless  a  committing  justice  is 
to  commit  the  person  charged  to  the  Assizes  unless,  owing 

(a)  The  force  of  this  limitation  is,  however,  obsolete.  In  the  commieBion 
of  peace  to  inquire  of  and  determine  felonies  and  misdemeanors  committed 
in  the  county,  a  clause  is  inserted  directing  Home  particular  justices,  or  one 
of  them,  to  be  alwajs  included,  so  that  no  business  may  be  done  without 
their  presence.  The  clause  runs  thus:  "  Quorum  aliquem  vestrum^  A.y  -B,, 
C,  £>.t  unum  esse  volumus;^^  whence  the  justices  so  named  were  usually 
termed  "justices  of  the  quorum,^'  But  now  the  practice  is  to  make  all  the 
justices  " of  the  quarum." 

(6)  21  &  22  Vict.  c.  73,  88.  9-1 1.  (c)  Arch.  Q.  S.  80. 

\d)  2  Hawk.  P.  C.  47  ;  4  St.  Com.  302  ;  R.  v.  JameSy  2  Str.  1256 ;  R. 
V.  Briggs,  4  Mod.  379.  There  is  other  old  authority  for  the  proposition 
stated  in  the  text,  but  it  is  believed  that  in  practice  Courts  of  Quarter  Ses- 
sions do  now  try  many  such  cases  and  the  commissions  under  which  they  sit 
do  not  prohibit  them  from  doing  so.  See  i  St.  Hist.  Cr.  Law,  p.  115  ;  2  Oke 
Mag.  Syn.  718. 

(<f)  5  &  6  Vict.  c.  38.  (/)  59  &  60  Vict.  c.  57. 
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to  the  absence  of  any  circumstances  which  make  the  case 
a  grave  or  dii&cnlt  one,  he  thinks  it  expedient  to  commit 
him  for  trial  before  a  coart  of  quarter  sessions. 

3.  Misprision  of  treason. 

4.  Offences  against  the  Queen's  title,  prerogative, 
person,  or  government,  or  against  either  House  of 
Parliament. 

5.  Offences  subject  to  the  penalties  oi  prcemunire. 

6.  Blasphemy  and  offences  against  religion. 

7.  Administering  and  taking  unlawful  oaths. 

8.  Perjury  and  subornation  of  perjury. 

9.  Making,  or  suborning  any  other  person  to  make  a 
false  oath,  affirmation,  or  declaration,  punishable  as  per- 
jury or  as  a  misdemeanor. 

10.  Forgery. 

11.  Unlawfully  and  maliciously  setting  fire  to  crops 
of  corn,  grain,  or  pulse,  or  to  any  part  of  a  wood,  cop- 
pice, or  plantation  of  trees,  or  to  any  heath,  gorse,  furze, 
or  fern. 

12.  Bigamy  and  offences  against  the  laws  relating  to 
marriage. 

13.  Abduction  of  women  and  girls. 

1 4.  Endeavouring  to  conceal  the  birth  of  a  child. 

1 5 .  Composing,  printing,  or  publishing  blasphemous, 
seditious,  or  defamatory  libels. 

16.  Bribery  (a). 

17.  Unlawful  combinations  and  conspiracies,  except 
conspiracies  and  combinations  to  commit  any  offence 
which  the  justices  or  recorder  have  or  has  jurisdiction  to 
try  when  committed  by  one  person. 

(a)  See  also  46  &  47  Vict.  c.  51,  s.  53,  and  47  &  48  Vict.  c.  70,  8,  30. 
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18.  Stealing,  or  frandulently  taking,  or  injnring,  or 
destroying,-  records  or  documents  belonging  to  any  court 
of  law  or  eqnity,  or  relating  to  any  proceeding  therein. 

19.  Stealing,  or  fraudulently  destroying  or  concealing, 
wills  or  testamentary  papers,  or  any  document  or  written 
instrument  being  or  .containing  evidence  of  the  title  to 
any  real  estate,  or  any  interest  in  lands,  tenements,  or 
hereditaments. 

By  other  statutes  their  jurisdiction  does  not  extend  to 
the  trial  of : — 

20.  The  misdemeanor  of  three  or  more  armed  persons 
pursuing  game  by  night  (9  Geo.  4,  c.  69,  s.  9), 

21.  Fraudulent  misdemeanors  by  agents,  trustees, 
bankers,  factors,  &c.,  made  punishable  by  the  Larceny 
Act,  1 86 1,  sections  75-86  (24  &  25  Vict.  c.  96, 
s.  87). 

22.  OfiEenoes  against  37  &  38  Vict.  c.  36,  s.  3,  by 
personating  holders  of  stock. 

23.  Offences  against  women  and  young  girls,  punish- 
able by  the  Criminal  Law  Amendment  Act,  1885. 

In  order  to  prevent  cases  falling  within  the  jurisdic-  AssizeB  Relief 
tion  of  the  sessions  being  unnecessarily  sent  to  the  '^*^^* 
assizes  for  trial,  it  was  provided  by  S  2  &  5  3  Vict.  c.  1 2 
that  in  such  cases  prisoners  should  not  be  committed  to 
take  their  trial  at  the  assizes  unless  the  committing 
justices  for  special  reasons,  or  the  High  Court  of  Justice, 
thought  fit  so  to  direct. 

The  court  also  hears  appeals  against  summary  con- Appeals  heard 
victions,  in   cases  where  the  right  of  appeal  is  expressly  *  ^®®**°^*- 
given    by    statute   to   the    person   convicted.       Under 
certain  circumstances  already  noticed  (a),  an  indictment 
may  be  removed  from  the  sessions  to  the  Queen's  Bench 
by  writ  of  certiorari, 

(a)  7,  p.  356. 
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Review  of 
proceedings 
of  sessions. 


Borough 
sessions. 


In  appeals  and  other  cases  where  the  justices  in  ses- 
sions are  made  judges  of  the  fact  as  well  as  of  the  law, 
their  decision  is  final,  and  cannot  be  reversed  by  any 
court  without  their  consent.  But  if  they  have  a  diffi- 
culty upon  a  question  of  law,  they  may  put  the  facts  in 
the  form  of  a  special  case  for  the  opinion  of  the  Queen's 
Bench  Division,  meanwhile  confirfning  or  quashing  the 
order  before  them.  Their  action  will  then  be  confirmed 
or  quashed  by  the  superior  court.  But  that  court  will 
not  by  mandamus  compel  the  court  of  quarter  sessions  to 
grant  a  special  case  (a).  In  ordinary  criminal  cases  the 
only  way  in  which  the  proceedings  can  be  inquired  into 
after  judgment  is  by  writ  of  error,  &c.  ;  a  subject  which 
will  be  treated  of  hereafter  (6). 

ii  Borough  Sessions.  —  Many  corporate  towns  or 
boroughs  have  quarter  sessions  of  their  own.  This 
exempts  them  in  almost  every  matter  from  the  jurisdic- 
tion of  the  county  sessions.  The  borough  sessions  have, 
in  general,  the  same  jurisdiction  as  the  county  sessions  (c), 
being  subject  to  the  same  limitations  as  to  the  trial  of 
certain  ofiences.  The  court  is  held  at  least  once  in  every 
quarter  of  a  year ;  or  at  such  other  and  more  frequent 
times  as  the  recorder  may  think  fit,  or  as  the  Queen  may 
be  pleased  to  direct.  The  recorder  of  the  borough,  who 
must  be  a  barrister  of  five  years'  standing,  is  the  sole 
judge,  though  he  may  be  assisted  in  the  trial  of  criminals 
by  some  other  barrister ;  and  in  case  of  his  absence  may 
appoint  a  deputy. 


Coroner's 
oourt 


COURT    OF   THE   CORONER. 


The  business  of  this  court  is  to  inquire  when  any 
one  dies  in  prison  or  comes  to  a  violent  or  an  unnatural 
death,  or  by  a  sudden  death  of  which  the  cause  is  unknown, 
by  what  means  he  came  to  his  end  ((f).  Moreover,  a  coroner 
has  jurisdiction,  and  it  is  his  duty,  to  hold  an  inquest 


(a)  Ex  parte  Inhahitants  ofJarvinj  9  Dowl.  120.  (6)  v.  p.  465. 

(c)  45  &  46  Vict.  c.  50,  s.  158.     See  also  as  to  certain  boroughs,  51  &  52 
Vict.  c.  41,  8.  31  et  seq.  (d)  50  &  51  Vict.  c.  71,  s.  3. 
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when  he  has  information,  which  he  honestly  believes,  that 
a  death  may  be  due  to  some  other  cause  than  common 
illness;  and  his  jurisdiction  is  not  affected  by  such 
information  eventually  proving  to  be  untrue  ;  it  is  enough 
that  he  bond  fide  believes,  and  has  reasonable  grounds  for 
believing,  that  the  information  is  such  as  to  call  for  an 
inquest  (a).  If  the  verdict  on  this  inquisition  is  murder 
or  manslaughter,  the  coroner  must  commit  the  prisoner  for 
trial  Q>). 

The  Coroner's  Court  also  has  jurisdiction  to  inquire  as 
to  treasure  trove,  who  were  the  finders  and  who  is  sus- 
pected of  concealing  it  (c). 

There  have  .been  certain  criminal  courts  of  a  private 
or  special  jurisdiction,  which  are  restricted  both  in 
respect  of  the  place  and  of  the  cause.  One  example 
alone   of  this  class  remains,  and  it  is  not  of  any  great 

importance  (d). 

♦ 

UNIVERSITY   COURTS   IN    OXFORD  AND    CAMBRIDGE. 

Both  universities  enjoy  a  certain  exemption  from  the  University 
ordinary  criminal  tribunals ;  but  at  Cambridge  the  *^°^'^ 
privilege  cannot  be  claimed  if  any  person  not  a  member 
of  the  university  is  a  party  {e).  In  order  to  take 
advantage  of  this  immunity,  the  proper  course  is,  after 
the  indictment  has  been  found  by  the  grand  jury  at  the 
assizes  or  elsewhere  against  a  resident  scholar  or  other 
privileged  person,  for  the  Vice-Chancellor  to  claim  the 
cognisance  of  the  matter,  and  then  it  will  be  sent  to  one 
of  the  following  courts  :— 

(a)  50  &  51  Vict.  c.  71,  8.  J  ;  R,  v.  Stephetison,  L.  R.  13  Q.  B.  D.  331  ; 
53  L.  J.  (M.C.)  176  ;  52  L.  T.  N.  S.  267  ;  33  W,  R.  244;  15  Cox,  679. 

(&)  50&  51  Vict.  c.  71,  8.  5.  For  further  details  as  to  the  proceedings 
upon  a  Coroner's  Inquisition,  Wiepost,  p.  338. 

(c)  50  &  51  Vict  c.  71,  8.  36. 

{d)  The  Courts  of  the  Lord  Steward,  Treasurer,  or  Comptroller  of  the 
Kind's  Household,  to  inquire  if  any  one  in  the  household  imagined,  &c.,  the 
death  or  destruction  of  the  kio^,  his  privy  councillors,  or  certain  other  officers, 
and  as  to  murders  and  other  crimes  whereby  blood  has  been  shed  in  the  king's 
palaces  or  abodes,  are  obsolete. — 4  Bl.  276. 

(«)  19  &  20  Vict.  c.  xvii.  s.  18. 
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High  Stew- 
anTs  court. 


Vice-Chan- 
cellor's court 


High  Steward's  Court, — It  has  jarisdiction  over  cases 
of  treason,  felony,  or  mayhem  committed  by  a  resident 
privileged  person.  The  process  at  Oxford  is  as  follows : 
— A  special  commission  is  issued  to  the  High  Steward 
and  others  to  try  the  particular  case.  The  indictment  is 
then  tried  in  the  Oxford  Guildhall  by  a  jury  de  medietate^ 
half  of  freeholders  and  half  of  matriculated  laymen.  If 
the  accused  is  found  guilty  of  a  capital  offence,  the  sheriff 
must  execute  the  University  process,  to  which  he  is  bound 
by  an  oath  (a). 

Vice-Chancellor's  Cov/rt, — ^This  court  has  authority  to 
try  all  misdemeanors  committed  by  resident  members  of 
the  university.     The  judge  is  the  Vice-Chancellor. 

This  exceptional  jurisdiction  is  rarely,  if  ever,  exer- 
cised, the  Vice-Chancellor's  court  meeting  for  other 
purposes.  Formerly,  however,  on  several  occasions  cases  of 
murder  and  other  crimes  were  tried  in  tiie  High  Steward's 
court. 

Petty  sessions  and  summary  proceedings  before  single 
magistrates  will  be  noticed  hereafter  (&). 


SKETCH   OF    A    CRIMINAL  TRIAL. 

We  propose  now  to  discuss  in  Uieir  proper  order  the 
various    steps    taken    to    secure  the    punishment    of    a 

(a)  4  Bl.  278.  As  to  the  jurisdiction  of  the  Vice- Chancellor  over  non- 
members  of  the  University  for  the  protection  of  the  morals  of  undergraduates, 
V.  6  Geo.  4,  c.  97  ;  57  &  58  Vict.  c.  Ix. 

(&)  V.  p.  473.  We  may  mention  tvro  courts  which,  as  far  aa  criminal 
matters  are  concerned,  have  fallen  into  desuetude — ^the  SheriflPs  Toum  (which 
was  indeed  formally  abolished  by  50  &  51  Vict.  c.  55.  8.  18),  and  the  Court 
Leet,  or  View  of  Frank  Pledge.  They  had  originally  jurisrliction  over  most 
crimes,  but  this  dwindled  to  the  trial  of  trivial  misdemeanors  ;  that  of  the 
former  extending  to  the  whole  county,  that  of  the  latter  to  a  particular 
hundred,  lordship,  or  manor.  Another  court  may  be  said  to  be  virtually 
superseded— the  Court  of  the  Clerk  of  the  Market.  Its  chief  business  was 
to  test  the  weights  and  measures,  and  to  punish  hj  fine  if  they  were  not 
according  to  the  standard.  Now  an  inspector  of  weights  and  measures,  or  a 
magistrate,  may  enter  any  place  where  goods  are  exposed  f«»r  sale,  and  if  the 
weights  and  measutes  are  found  incorrect,  may  seize  and  forfeit  them  ;  and 
the  party  in  whose  possession  they  are  found,  or  who  obstructs  the  examina- 
tion, is  fined  a  sura  not  exceeding  £$  ;  v.  41  &  42  Vict.  c.  49,  ss.  25,  48; 
52  &  53  Vict.  0.  21. 
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criminal  who  is  gailty  of  a  felony  or  misdemeanor,  in 
other  words,  to  examine  the  proceedings  in  any  ordinary 
criminal  case  (a).  But  before  doing  this,  it  will  be 
well  to  sketch  a  rongh  outline  or  map  of  the  whole 
gronnd  to  be  traversed  before  the  offender  suffers  his 
punishment. 

The  first  thing  to  be  done  is  to  lay  hold  of  the  Ontimes  of 
prisoner,  or  to  arrest  him.  When  he  is  arrested  andS^^*"" 
bronght  before  the  magistrates,  if  they  think  the  case  ^*"®- 
ought  to  be  sent  on  to  trial,  he  is  committed  for  trial ; 
the  magistrates  either  at  once  committing  him  to  prison 
to  await  the  trial,  or  allowing  him  to  remain  at  large  on 
his  finding  sufficient  baU  to  ensure  his  appearance  when 
he  is  wanted.  What  particular  mode  of  prosecution  is  to 
be  adopted  must  be  considered,  as  there  are  several  ways 
of  formal  accusation.  In  most  cases  the  prisoner  will 
now  be  forthcoming  to  take  his  trial ;  if  he  has  been 
admitted  to  bail  and  does  not  surrender,  process  must 
issue  to  bring  him  into  court.  For  some  good  reason  it 
may  be  desirable  to  remove  the  trial  to  the  Queen's 
Bench  Division  by  a  vrrit  of  certiorari.  The  day  of  trial 
having  arrived  the  prisoner  is  arraignedy  or  called  to  the 
bar  of  the  court  to  answer  the  charge  against  him.  If 
he  does  not  confess,  or  stand  mute,  he  will  then  show  in 
what  way  he  proposes  to  meet  the  charge,  whether  by 
demurring  to  the  sufficiency  in  point  of  law  of  the 
charge;  or  by  pleading  some  particular  obstacle  to  his 
being  convicted,  or,  generally,  that  he  is  not  guilty. 
Issue  is  then  joined,  and  the  trial  of  the  question  in 
point  takes  place.  The  prisoner  is  said  to  be  convicted 
on  the  jury  finding  a  verdict  of  guilty ;  and  judgment 
and  the  other  consequences  of  this  conviction^  follow. 
The  effects  of  this  judgment  may,  however,  be  avoided  by 
its  being  reversed,  or  by  the  prisoner  being  reprieved  or 
pardoned.  Lastly,  if  the  prisoner  has  been  convicted  of 
a  capital  crime,  he  must  suffer  execution. 

(a)  That  is,  a  cose  which  is  not  dealt  with  summarilj  before  the  magis- 
trates, or  speciaQy  before  some  exceptional  tribunal,  as  the  House  of  Lords. 

U 
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CHAPTER  m. 


Arrest,  defini- 
tion of. 


Warrant. 


By  whom 
granted. 


ASREST. 

The  apprehending  or  restraining  of  a  man's  person,  in 
order  to  insore  his  being  forthcoming  to  answer  an 
alleged  or  suspected  crime  (a). 

An  arrest  may  be  made  either : 

A.  By  warrant. 

B,  Without    warrant.       Here    we    shall    have    to 

distinguish  three  cases.  Where  the  arrest  is 
(a)  by  an  oflBcer;  (b)  by  a  private  person; 
(c)  by  hue  and  cry. 

A.  A  warrant  is  a  precept  under  hand  and  seal  to 
some  officer  to  arrest  an  offender,  that  he  may  be  dealt 
with  according  to  due  course  of  law. 

A  warrant  may,  under  certain  circumstances,  be 
granted  by  the  Speaker  of  the  House  of  Commons ;  or 
by  the  Privy  Council ;  or  by  one  of  the  Secretaries  of 
State.  A  judge  of  the  Queen's  Bench  Division  may  issue 
a  warrant  to  bring  before  him  for  examination  any 
person  charged  with  felony.  He  may  also  issue  his 
warrant  for  apprehending  and  holding  to  bail  any  person 
upon  affidavit  or  certificate  of  the  fact  that  an  indict- 
ment has  been  found  or  information  filed  in  that  court 
against  any  such  person  for  a  misdemeanor  (&).  Courts 
of  oyer  and  terminer  (i.e.,  in  general,  the  assizes  and 
Central  Criminal  Court)  and  the  justices  at  sessions  may 


(a)  It  is  almost  nnnecessaryto  remind  the  reader  that  a  person  mav  under 
certain  circumstances  be  arrested  in  a  dvil  proceeding,  and  not  only  for  a 
crime.  (6)  48  Geo.  3>  c.  58,  s.  i. 
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also  issue  warrants  against  those  against  whom  indict- 
ments for  felony  or  misdemeanor  have  been  fonnd  within 
their  jurisdiction. 

The  above  cases  are  of  an  exceptional  character.  Warrants  nsu- 
Warrants  are  ordinarily  issued  by  justices  of  the  peace  ^^f^^^tes 
not  sitting  in  sessions.  The  law  on  this  subject  was  con-  outofseaaions. 
solidated  by  1 1  &  1 2  Vict.  c.  42  (a). 

In  what  cases  it  may  be  issued. — When  a  charge  or  When  a 

iga.i*HLTi f*.  'will 

complaint  has  been  made  before  one  or  more  justices  be  issued. 
that  a  person  has  committed  or  is  suspected  to  have 
committed  any  treason,  felony,  or  indictable  misde- 
meanor, or  other  indictable  offence,  within  his  or  their 
jurisdiction;  or  that,  having  committed  it  elsewhere 
(even  within  the  Admiralty  jurisdiction  or  on  land 
beyond  the  seas  (&)),  he  resides  within  the  jurisdiction  of 
the  justice  to  whom  the  application  is  made  ;  then,  if 
the  accused  is  not  in  custody,  two  courses  are  open  to 
the  justice:  (a)  to  issue  a  warrant  to  apprehend  and 
bring  the  accused  specially  before  himself,  or  other 
justices  of  the  jurisdiction ;  or  (b)  to  issue,  in  the  first 
place,  a  suravions  directed  to  the  accused,  requiring  him 
to  appear  before  himself,  or  other  justices  of  the  juris- 
diction ;  and  afterwards,  if  the  summons  is  disobeyed  by 
non-appearance,  to  issue  a  warrant  (c). 

A  justice  will  also  issue  a  warrant  to  apprehend  a 
person  against  whom  an  indictment  has  been  found,  on 
the  production  to  him  of  the  certificate  of  the  clerk  of 
indictments  at  the  assisses,  or  of  the  clerk  of  the  peace  at 
the  sessions.  If  the  party  indicted  is  already  ^n  custody 
for  some  other  offence,  the  justice  may  issue  his  warrant 
to  the  gaoler,  commanding  him  to  detun  the  accused 
until  he  shall  be  removed  by  Iwheas  corpus  for  the  purpose 
of  being  tried  on  the  indictment,  or  until  he  shall  other- 
wise be  removed  or  discharged  out  of  his  custody  in  due 
course  of  law  (d), 

(a)  Tbis  statute  does  not  affect  the  Metropolitan  Police,  or  the  London 
Police  Acts. 
ih)  II  &  12  Vict.  c.  42,  s.  2.  (c)  Ibid,  s.  i.  {d)  Ibid.  s.  3. 
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Theinforma-        To  enable  a   justice  to  issne  a  warrant   in   the  first 
^^^  instance  (i.e,,  as  in  (a)  above),  it  is  necessary  that  an 

information  and  complaint  in  writing,  on  the  oath  or 
affirmation  of  the  informant,  or  of  some  other  witness  on 
his  behalf,  should  be  laid  before  the  justice.  But  if  a 
summons  only  is  to  be  issued  in  the  first  instance,  the 
information  may  be  by  parol  and  without  oath  (a). 

The  BQxnmons.  The  summons  is  directed  to  the  accused.  It  states 
shortly  the  charge,  and  orders  him  to  appear  before  the 
justice  issuing  it,  or  some  other  justice  of  the  jurisdiction, 
at  a  certain  time  and  place.  It  is  served  by  a  constable 
on  the  accused  personally,  or  delivered  to  some  person 
for  him  at  his  last  or  most  usual  place  of  abode  ((). 

The  wMmat.  The  VHirrant  is  directed  to  a  particular  constable,  or  to 
the  constables  of  the  district  where  it  is  to  be  execated, 
or  generally  to  the  constables  of  the  jurisdiction  of  the 
issuing  justice.  It  states  shortly  the  ofiEence  and  indicates 
the  ofiEender,  ordering  the  constable  to  bring  him  before 
the  issuing  justice,  or  other  justices  of  the  same  jurisdic- 
tion. It  remains  in  force  until  executed,  the  execation 
being  effected  by  the  due  apprehension  of  the  accused  (c). 

(a)  II  &  12  Vict.  c.  42,  B.  8. 

(6)  Ibid.  8.  9.  The  following  is  an  example  of  a  summons  : — 
"To  John  Styles,  of,  &c.,  lahonrer.  Whereas  joa  have  this  day  been 
charged  before  the  undersigned,  one  of  Her  Majesty  s  justices  of  the  peace  in 
and  for  the  said  county  of  ^  *  *  *,  for  that  you  on,  &c.,  at  kc.  {the  ojfemee 
stated  shortly) :  These  are  therefore  to  command  you,  in  Her  Majesty's 
name,  to  be  and  appear  before  me  on  Thursday,  the  15th  day  of  June,  at 
eleven  o'clock  in  the  forenoon  at  *  *  *  *  or  before  such  other  jostioe  or 
justices  of  the  peace  for  the  said  county  as  may  then  be  there,  to  answer 
to  the  said  charge,  and  to  be  further  dealt  with  accordmg  to  law.  Herein 
fail  not.       • 

"Given  under  my  hand  and  seal,  this  13th  day  of  June,  in  the  year  of  oor 
Lord,  1876,  at  *  •  *  *,  in  the  county  aforesaid.  "J.  fl.  (L.  S.)." 

(cV  II  &  12  Yict.  c.  42,  s.  10.  An  example  of  a  warrant : — 
"  To  the  constable  of  *  *  *  *  and  to  all  other  peace  officers  in  the  said 
county  of  *  *  ♦  ♦.  Whereas,  A.  R  of  *  *  ♦  *,  labourer,  hath  this  day 
been  charged  upon  oath  before  the  undersigned,  one  of  Her  Majesty's 
justices  of  the  peace,  in  and  for  the  said  county  of  *  *  *  *,  for  that  he  on 
♦  ♦  ♦  ♦  at  •  *  ♦  *  did,  &c.  (stating  shortly  the  ofenee) :  These  are  there- 
fore  to  command  you,  in  Her  Majesty's  name,  forthwith  to  apprehend  the 
said  A.  B.  and  to  bring  him  before  me,  or  some  other  of  Her  M^esty^s 
justices  of  the  peace  in  and  for  the  said  county,  to  answer  unto  the  said 
charge,  and  to  be  further  dealt  with  according  to  law.  "  Given  under  my 
hand,  &c.''  {as  in  the  case  of  summons). 
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It  may  be  issued  on  Sanday  as  well  as  on  any  other 
day  (a). 

A  warrant  from  the  chief  or  other  justice  of  the  Backing  the 
Queen's  Bench  Division  extends  all  over  the  kingdom,  ^^*'™'^** 
and  is  tested,  or  dated,  England,  not  Oxfordshire,  Berks, 
or  other  particular  county.  But  the  warrant  of  a  justice 
of  the  peace  in  one  county,  as  Yorkshire,  must  be  backed^ 
that  is,  signed  by  a  justice  of  the  peace  in  another,  as 
Middlesex,  before  it  can  be  executed  in  the  latter  (&).  A 
warrant  issued  in  England  may  be  backed  not  only  in 
another  jurisdiction  in  England,  but  also  in  Scotland, 
Ireland,  or  the  Channel  Islands,  and  vice  versa  (c). 

When  a  warrant  is  received  by  the  officer^  he  is  bound  Executing  the 
to  execute  it,  so  far  as  the  jurisdiction  of  the  justice  and  ^^^'^ 
himself  extends.  And  a  warrant  drawn  up  according  to 
the  statutory  form  will  (even  though  the  magistrate  who 
issued  it  has  exceeded  his  jurisdiction),  at  all  events, 
indemnify  the  ofiBcer  who  executes  the  same  minis- 
terially (d).  The  o65cer  in  his  own  jurisdiction  need  not 
show  his  warrant  if  he  tells  the  substance  of  it.  The 
of&cer  may  break  open  doors  to  execute  a  warrant  for 
treason  or  felony,  or  any  indictable  misdemeanor,  if  upon 
demand  of  admittance  it  cannot  otherwise  be  obtained  (e). 
An  arrest  for  any  indictable  offence  may  be  made  on  a 
Sunday ;  and  in  the  night-time  as  well  as  the  day. 

If  there  is  just  cause,  any  justice  or  the  sheriff  mAj  Possewmittum. 
take   of  the   county   any  number  of  persons    he    thinks 
proper   to  pursue,   arrest,  and  imprison    traitors,  felons, 
and   breakers  of  the  peace  (raising  the  posse  comitatus) ; 
persons  refusing  to  aid  may  be  fined  and  imprisoned  (/). 

-  -    — 

(a)   1 1  &  12  Vict.  c.  42,  H.  4. 

(6)  4  Bl.  291 ;  II  &  12  Vict.  c.  42,  s.  11. 

(c)  II  &  12  Vict.  c.  42,  88.  12-15  J  55^  56  ^*c*-  c.  55,  8.  475.  See  also 
14  &  15  Vict.  c.  55,  8.  18.  As  to  the  colonies,  see  44  &  45  Vict.  c.  69.  As 
to  the  extraditioD  of  fuf^tive  foreign  criminals,  see  33  &  34  Vict.  c.  52  ;  36 
&  37  Vict.  c.  60,  and  58  &  59  Vict.  c.  33. 

{d)  24  Geo.  2,  c.  44,  8.  6.  , 

{e)  As  to  killing  a  constable  in  the  execution  of  his  duty,  v.  p.  160 ;  as  to 
when  he  is  justified  in  killing  the  accused,  v.  pp.  144,  160. 

(jf)  Dalton,  c.  171,  172. 
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Genenil 
warrants. 


Search 
warrants. 


A  general  warrant  to  apprehend  all  persons  snspected 
of  a  crime  is  void.  So  is  a  warrant  to  apprehend  the 
authors,  printers,  and  publishers  of  a  libel,  withoat 
naming  them  (a).  General  warrants  to  take  up  loose, 
idle,  and  disorderly  people,  and  search  warrants,  are 
perhaps  the  only  exceptions  to  this  rule  (&). 

Though  not  strictly  belonging  to  the  subject  in  hand, 
namely,  the  arrest  of  criminals,  it  may  be  convenient 
here  to  notice  search  warrants.  On  the  oath  of  a  com- 
plainant that  he  has  probable  cause  to  suspect  that  his 
property  has  been  stolen,  and  that  it  is  upon  certain 
premises  named  by  him,  reason  for  his  suspicion  being 
shown,  a  justice  may  issue  a  warrant  to  search  such 
premises,  and  to  seize  the  goods  if  they  be  found  there  (c). 
And  as  to  property  otherwise  the  subject  of  fraudulent 
practices,  it  is  provided  that  if  any  credible  witness 
proves  upon  oath  before  a  justice  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  possession,  or  on 
his  premises,  any  property  with  respect  to  which  an 
offence  punishable  under  the  Larceny  Act^  1861,  has 
been  committed,  he  may  grant  a  warrant  to  search  for 
such  property,  as  in  the  case  of  stolen  goods  (d). 

Again,  by  the  Criminal  Law  Amendment  Act,  1885, 
a  justice  of  the  peace  may,  on  the  oath  of  a  parent, 
relative^  or  guardian,  of  any  woman  or  girl,  or  other 
person,  who^  in  the  opinion  of  such  justice,  is  IxmA  fide 
acting  in  her  interest,  that  there  is  a  reasonable  cause  to 
suspect  that  such  a  woman  or  girl  is  unlawfuUy  detained 
for  immoral  purposes  in  any  place  within  his  jurisdiction, 
issue  a  warrant  to  search  such  place  for^  and  when  found, 
to  detain  such  woman  or  girl,  until  she  be  brought  before 


(a)  Money  v.  Jjeach,  I  W.  Bl.  555. 

(6)  5  Bum,  1 131.  But  the  validitj  of  a  general  §eareh  warrant  (i.e.,  a 
warrant  to  search  in  all  suspected  places)  is  at  least  very  doubtful,  and  in 
practice  Huch  warrants  are  never  granted,  y.  5  Bum,  1 182. 

(c)  5  Bum.  1 180  ;  Jones  v.  German,  L.  K.  [l89<S],  2  Q.  B.  418  ;  65  L.  J. 
(M.C.)  212 ;  75  L.  T.  161  ;  45  W.  R.  112 ;  60  J.  P.  616. 

{d)  24  &  25  Vict.  c.  96,  s.  103.  As  to  searching  a  pawnbroker's  premises 
for  goods  entrusted  to  a  person  tu  le  Hnisbed  or  washed,  and  which  are  then 
unlawfully  pawned,  v.  35  &  36  Vict.  c.  93,  s.  36. 
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him,  and  then  may  order  her  to  be  delivered  up  to  her 
parents   or    guardians.       And    he    may    also    cause    any 
person   accused  of  unlawfully  detaining  such  woman  or 
girl    to   be   apprehended   and   brought   before   him.     A 
woman  or  girl  is  deemed  to  be  unlawfully  detained  for  im- 
moral purposes,  if  she  is  so  detained  for  the  purpose  of  being 
unlawfully  and  carnally  known  by  any  man,  and  either  (i)  is 
under  the  age  of  sixteen  years ;  or  (2)  if  of  or  over  that 
age,  and   under  the  age  of  eighteen  years,  is  detained 
against   her  will,  or  that  of  her  father,  mother,  or  other  . 
person  having  the  lawful  charge  of  her ;  or  (3)  if  of  or 
above  the  latter  age,  is  detained  against  her  will  (a). 

Search  warrants  may  also  be  granted  for  explosive 
substances  suspected  to  be  intended  for  felonious  pur- 
poses (6),  forged  documents  and  implements  of  forgery  (c), 
counterfeit  coin  and  coinage  tools  (d),  goods  which  infringe 
the  provisions  of  the  Merchandise  Marks  Act,  1887(e), 
children  believed  to  be  ill-treated  or  neglected  (/), 
obscene  books  and  pictures  (^),  and  in  certain  other 
cases* 

B.  Arrests  without  warrarU. 

As  to  arrests  by  officers,  they  may  be  made  by 

t 
i.  Jicstices  of  the  Peaces  who    may  themselves  appre-  ArrestB  with- 

hend.  or  cause  to  be  apprehended,  by  words  onljr,  i.e.,^\lS^ 

without    warrant,    any    person    committing   a    felony    or  < 

breach  of  the  peace  in  their  presence  (A). 

ii  The  sheriff  may  apprehend  any  felon  or  breaker  of  by  sheriff; 
the  peace  within  the  county. 

iiL  The  coroner^  any  felony  within  the  county.  by  coroner j 

iv.  A   constable  may  arrest,  without  warrant,  any  one  by  constabieB. 
for  treason,  felony,  or  breach  of  the  peace  committed  in 


(a)  48  &  49  Vict.  c.  69,  8.  10. 

(b)  24  &  25  Vict.  c.  100,  s.  65. 
{d)  Ibid.  c.  99,  8.  27. 

(/)  57  ^  5^  ^^^^'  c-  4'?  8.  10. 
(A)  I  flale,  P.  C.  86. 


(c)  Ibid.  c.  98,  s.  46. 

(«)  50  &  51  Vict.  c.  28,  8.  12. 

(</)  20  &  21  Vict.  c.  83,  s.  I. 
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his  view,  within  his  jarisdiction,  and  carry  him  before  a 
magistrate.  So,  also,  on  a  reasonable  charge  of  fdany, 
or  of  having  given  a  daagftfoiifl  wound ;  or  upon  his 
reasonable  suspicion  that  one  of  the  above  offences  has 
been  committed,  though  it  should  afterwards  appear  that 
no  felony  nor  wounding  had  been  committed.  But,  as  a 
rule,  he  may  not  arrest  without  warrant  in  a  misdemeanor, 
though  he  may  interpose  to  prevent  a  breach  of  the 
peace,  and  to  accomplish  this  object  he  may  arrest  the 
person  menacing,  and  detain  him  in  custody  till  the  chance 
of  the  threat  being  executed  is  over  (a).  Also  he  may 
arrest  without  warrant,  and  then  must  take  before  a 
justice  of  the  peace  as  soon  as  reasonably  may  be,  any 
person  whom  he  finds  lying  or  loitering  in  any  highway, 
yard,  or  other  place,  during  the  night,  and  whom  he 
has  good  cause  to  suspect  of  having  committed,  or  of 
being  about  to  commit,  any  felony  against  the  Larceny, 
Malicious  Injuries  to  Property,  or  Offences  against  the 
Person  Acts  respectively  (&).  Also  he  may  take  into 
custody  any  holder  of  a  licence  granted  under  the  Penal 
Servitude  Acts,  or  any  person  under  police  supervision 
whom  he  reasonably  suspects  of  having  committed  any 
offence  (c). 

If,  upon  a  reasonable  charge  for  which  he  may  arrest 
without  warrant,  the  constable  refuses,  he  may  be  indicted 
and  fined.  When  he  acts  without  a  warrant,  by  virtue  of 
his  office  as  constable,  he  should,  unless  the  party  is 
previously  acquainted  with  the  fact,  or  can  plainly  see  it, 
notify  that  he  is  a  constable,  or  that  he  arrests  in  the 
Queen's  name,  and  for  what. 

The  constable's  right  to  break  open  doors,  his  justifica- 
tion in  killing  in  the  execution  of  his  duty,  and  the  con- 
sequences of  his  being  killed,  are  generally  the  same  as 
if  he  had  proceeded  upon  a  warrant  (d), 

(a)  V.  2  Hale^  i\  C.  88. 

([»)  24  &  25  Vict.  c.  96,  8.  104 ;  c.  97,  8.  57  ;  c.  100,  b.  66. 

(c)  54  &  55  Vict.  c.  69,  b.  2.  As  to  arre.st  of  {)erfioxiH  likely  to  commit 
crimeR  under  the  Prevention  of  Crime  Act,  \.  34  k  35  Vict.  c.  112,  8,7. 
Special  Actn  regulate  the  powers  of  constables  within  the  Metropolitan 
Police  District.  {d)  v.  p.  309. 
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V.  Arrest    by  private   persons. — Any  person  who    is  Arrest  by  pri- 
present  when  a  felony  is  committed,  not  only  may,  but  is  ^*    P«"<>°«» 
bound,  without  warrant,  to  arrest  the  offender.     And  a 
private  person  is  bound  to  assist  an  officer  who  demands 
his  aid  in  the  lawful  taking  of  a  felon^  or  the  suppression 
of  an  affray,  and  if  he  refuses  without  good  excuse,  he  is 
liable  to  fine  and  imprisonment.     A  private  person  also 
may  arrest   (a)  any  one   whom  he  finds   committing  an         \ 
indictable  offence  by  night  {i,e,^  9  p.m.  to   6  A.M.)  (a) ;  or  \ 

(b)  a  person  committing  any  ciffence  (except  angling  in  the 
daytime)  punishable  under  the  Larceny  Act  (h)  ;  or  (c)  a 
person  committing  an  offence  against  the  Coinage  Act  (c). 
Also  the  owner  of  the  property  injured,  or  his  servant,  or 
any  other  person  authorised  by  him,  may  apprehend  a 
person  committing  any  offence  against  the  Malicious 
Injuries  to  Property  'Act(c[).  Any  person  to  whom 
property  is  offered  to  be  sold,  pawned,  or  delivered,  if  he 
has  reasonable  -cause  to  suspect  that  any  offence  punish- 
able under  the  Larceny  Act  has  been  committed  with 
respect  to  such  property,  is  authorised  and  required  to 
forthwith  take  the  party  offering  and  the  property  offered 
before  a  magistrate  (e),  who  may  make  an  order  for  the 
delivery  of  the  property  to  the  person  appearing  to  him 
to  be  entitled  to  it  (/). 

A  private  person  may  also  arrest,  without  warrant,  on  Arrest  by 

77  £   £  1  A     t    r       j.i_'  i_     private  persons 

r,ga8anaMe  imspicion_oi  felony.     And  for  this  purpose  he  Jn  suspicion, 
may  even   break  into  a   house  to  arrest   the   suspected 
person,  if  the  latter  be  within  the  house  and  refuse  to 
surrender  (^).     But  the  person  arresting  does  so  at  his 
peril,  and  is  liable  to  an  action  for  false  imprisonment. 


(a)  14  &  15  Vict.  c.  19,  H.  II.  (b)  24  &  25  Vict.  c.  96,  h.  103. 

(c)  Jbid.  c.  99,  8.  31.  {(l)  Ibid.  c.  97,  s.  61. 

(«)  Ibid.  c.  96,  8.  103.  As  to  arrest  in  game  offences,  v.  pp.  139,  140;  for 
offences  in  the  Metropolis,  v.  2  &  3  Vict.  c.  47,  s.  66;  in  other  townn,  10  & 
II  Vict,  c  89,  8.  15 ;  of  persons  twice  previously  convicted  and  found  on 
private  premises  without  giving  a  satisfaetorj  account  of  themselves,  34  &  35 
Vict.  c.  112,  8.  7 ;  of  deserterB,  44  &  45  Vict.  c.  58,  s.  154  ;  by  pawnbrokers, 
35  Sl  36  Vict.  c.  93,  8.  34 ;  arresting  brawlers  in  churches  or  chapels,  23  k 
24  Vict.  c.  32,  8.  3  ;  of  railway  passengers  defrauding  company,  8  &  9  Vict. 
c.  20,  88.  103,  1 04. 

(/;  60  A:  61  Vict.  c.  30,  8.  I.  {(/)  2  Hale,  P.  C.  78. 
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unless  he  can  afterwards  prove  that  a  felony  has  actually 
been  committed  by  some  one,  and  that  there  was  reason- 
^IBIe  ground  to  suspect  the  person  apprehended.  It  will 
be  remembered  that  a  peace  officer  is  not  liable,  although 
no  crime  has  been  committed,  if  there  were  reasonable 
grounds  for  suspicion. 

A  private  person  may  arrest  another  for  the  purpose  of 
putting  a  stop  to  a  breach  of  the  peace  committed  in  his 
presence.  He  may  also  arrest  to  prevent  the  commission 
of  a  felony  or  the  infliction  of  a  deadly  injury  (a). 

Hue  and  cry.  Arrest  upon  ffice  and  Cry. — ^The  old  common  law 
process  of  pursuing  with  horn  and  with  voice  all  felons 
and  such  as  have  dangerously  wounded  others.  The  hue 
and  cry  may  be  raised  by  constables,  private  persons,  or 
both.  The  constable  and  his  assistants  have  the  same 
powers,  protection,  and  indemnification  as  if  acting  under 
the  warrant  of  a  magistrate ;  and  if  they  have  obtained 
a  warrant,  they  may  follow  by  hue  and  cry  into  a 
different  county  from  that  in  which  the  warrant  was 
granted,  without  getting  it  backed.  Private  persons 
who  join  are  justified,  even  though  it  should  turn  out 
that  no  felony  has  been  committed.  But  if  a  person 
wantonly,  and  maliciously,  and  without  cause  raises  the 
hue  and  cry,  he  is  liable  to  punishment  as  a  disturber  of 
the  peace  (6). 

BefwardsfoT  the  Apprehension  of  Offenders, 

B«ward8for  In  Connection  with  the  subject  of  arrest,  we  may 
oFcriminais.  notice  some  encouragements  which  the  law  holds  out  for 
exertions  in  bringing  certain  classes  of  criminals  to 
justice.  When  any  person  appears  to  a  court  of  oyer 
and  terminer  and  gaol  delivery  to  have  been  active  in  the 
apprehension  of  any  person  charged  with  any  of  the 
following  offences,  viz.,  murder,  feloniously  and  maliciously 
shooting   at   any   person,   stabbing,    cutting,    poisoning, 


(o)  Handeock  v.  Baler,  2  B.  &  P.  260 ;  2  Hawk.  P.  C.  p.  120. 

(6)  For  punishment  of  assaxiltH  cominitled  on  ofiScers  and  person  acting  in 
their  aid,  or  on  nnj  other  peison  lawlully  authorised  to  apprehend  or  detain 
an  ofifender,  v.  p.  185. 
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administering  anything  to  procure  miscarriage,  rape, 
barglary  or  felonious  housebreaking,  robbery  from  the 
person,  arson ;  horse,  bullock,  or  sheep  stealing ;  or  with 
being  accessory  before  the  fact  to  any  of  the  offences 
aforesaid ;  or  with  receiving  stolen  property  knowing  the 
same  to  have  been  stolen,  the  court  is  authorised  to 
order  the  sheriff  to  pay  to  such  person  such  sum  of 
money  as  it  thinks  proper  to  compensate  for  his  expense, 
exertion,  and  loss  of  time  in  the  apprehension.  This 
reward  is  to  be  over  and  above  the  ordinary  payments  to 
prosecutors  and  witnesses  (a).  By  a  later  statute,  at  the  Rewards 
sessions  the  court  may  order  such  compensation  to  be  sessions. 
paid  in  case  of  any  of  the  above  offences  which  they  have 
jurisdiction  to  try ;  but  the  payment  to  one  person  must 
not  exceed  £s  (b)<>  If  any  one  is  killed  in  endeavouring 
to  apprehend  a  person  charged  with  one  of  these  offences, 
the  court  may  order  compensation  to  be  paid  to  the 
family  (c).  The  amount  to  be  paid  in  all  such  cases  is 
subject  to  regulations  which  may  be  made  from  time  to 
time  by  the  Secretary  of  State  (d). 

(a)  7  Geo,  4,  c.  64,  s.  28.  (h)  14  &  15  Vict.  c.  55,  s.  8. 

(c)  7  Geo.  4,  c.  64,  8.  30.  (d)  14  &  15  Vict.  c.  55,  a.  5. 
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PROCEEDINGS   BEFOKE   THE   MAGISTRATE. 

Aoonsedtobe  When  an  arrest  has  been    made  the  accnsed  mnst  be 

taken  at  once     .1  i/.  •.!.  •  a.  '  1. 

before  the       taken    before  a    magistrate  or  magistrates  as  soon    as 
'°^^*»te-       possible. 


Prooeedings 
before  the 
magistrate. 


The  depoBi- 
tions. 


The  magistrate  is  boand  to  forthwith  examine  into  the 
circumstances  of  the  charge.  In  order  to  secure  the 
attendance  of  witnesses  to  the  fact,  they  may  be  served 
with  a  summons  or  warrant  in  a  manner  similar  to  that 
in  which  the  presence  of  the  accused  is  insured.  If  a 
witness  refuses  to  be  examined,  he  is  liable  to  imprison- 
ment for  seven  days  (a).  The  room  in  which  the 
examination  is  held  is  not  to  be  deemed  an  open  court ; 
and  the  magistrate  may  exclude  any  person  if  he  thinks 
&t(b).  When  the  witnesses  are  in  attendance,  the 
magistrate  takes,  in  the  presence  of  the  accused  (who  is 
at  liberty  by  himself  or  his  counsel  to  put  qu^tions  to 
any  witness  produced  against  him),  the  statement  on 
oath  or  affirmation  of  those  who  know  the  facts  of 
the  case,  and  the  magistrate's  clerk  puts  the  same  in 
writing.  These  statements  (technically  termed  deposi- 
tions) are  then  read  over  to  and  signed  respectively  by 
the  witnesses  who  have  been  examined,  and  by  the 
magistrate  taking  such  statements  (c).  If  the  person 
called  to  give  evidence  object  to  be  sworn,  and  state  as 
the  ground    of    such  objection,  either  that    he    has    no 


(a)  II  &  12  Vict.  c.  42,  B.  16.  As  this  is  the  chief  Act  dealing  with  the 
subject  of  this  chapter,  reference  merely  to  a  section  must  be  understood  of 
that  statute. 

(6)  B.  19.  But  the  contrary  is  the  case  where  magistrates  deal  with 
matters  falling  within  their  summary  jurUdictioti,  v.  11  &  12  Vict.  c.  43, 
B.  12.  (c)  s.  17. 
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religious  belief,  or  that  the  taking  of  an  oath  is  contrary 
to  his  religions  belief,  he  may  be  permitted  to  make  a 
solemn  affirmation,  instead  of  taking  an  oath  (a).  There 
are  two  cases  in  which  a  witness  may  give  evidence  not 
on  oath.  The  first  is  upon  a  charge,  under  the  Criminal 
Law  Amendment  Act,  1885,  of  defiling  a  girl  under 
thirteen  years  of  age.  In  such  a  case,  the  girl  may,  if 
in  the  opinion  of  the  court  she  does  not  understand  the 
nature  of  an  oath,  give  evidence  not  on  oath,  though 
such  evidence  must  be  corroborated  by  other  material 
evidence  (&).  There  is  also  a  similar  provision  in  the 
Prevention  of  Cruelty  to  Children  Act,  1 894,  by  which 
not  only  the  child  alleged  to  have  been  cruelly  treated, 
but  also  any  other  child  tendered  as  a  witness,  may, 
under  similar  restrictions,  give  evidence  without  being 
sworn,  if  the  child  is  in  the  opinion  of  the  Court  of 
sufficient  intelligence  to  justify  such  a  course  (c). 

The  depositions,  having  been  completed,  are  read  over 
in  the  presence  of  the  accused,  and  the  magistrate  asks 
him  if  he  wishes  to  say  anything  in  answer  to  the 
charge  ;  cautioning  him  that  he  is  not  obliged  to  say 
anything,  but  that  whatever  he  does  say  will  be  taken 
down  in  writing,  and  may  be  used  in  evidence  against  ' 
him  at  his  trial;  at  the  same  time  explaining  that  he 
has  nothing  to  hope  from  any  promise  and  nothing  to 
fear  from  any  threat  which  may  have  been  held  out  to 
him  to  induce  him  to  make  any  confession  of  guilt. 
Whatever  the  accused  then  says  is  taken  down  in 
writing,  and  signed  by  the  magistrate  (rQ.  The  right  Witnesses  for 
which  the  defendant  has  to  make  an  unsworn  statement  *^®  *cow»^ 
of  this  kind  is  not  in  any  way  affected  by  the  Criminal 
Evidence  Act,  1 898  (e\  and  he  may  now  either  make 
such  a  statement,  or  give  sworn  evidence  on  his  own 
behalf  like  any  other  witness  (/).     The  accused  is  then 


(a)  51  &  52  Vict,  c  46,  s.  I. 
(Jb)  48  &  49  Vict.  c.  69,  6.  4 ;  V.  ainte^  p.  169. 
{c)  57  &  58  Vict.  c.  41,  8.  15. 

{(i)  s.  18.  ^  (e)  61  &  62  Vict,  c,  36,  8.  I. 

)  As  to  the  mode  of  giving  evidence  by  the  defendant,  see  p.  394. 
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Binding  oyer 
the  witnescefi. 


Remand. 


Discharge. 


Gommittal    | 
for  trial.       ' 


The  aceiiBed 
committed 
for  trial. 


asked  whether  he  desires  to  call  any  other  witnesses,  and 
if  he  does,  their  evidence  is  taken.  These  depositions,  in 
the  same  way  as  those  on  the  part  of  the  prosecntion,  are 
read  to  and  signed  by  the  witnesses  and  by  the  magistrate 
and  the  defendant's  witnesses  (other  than  those  merely  to 
character),  are  boand  by  recognizance  to  give  evidence  at 
the  trial  (a).  If  a  witness  refuses  to  enter  into  snch 
recognizances,  he  may  be  committed  to  prison  nntil  the 
trial.  The  recognizances,  depositions^  &c.,  are  transmitted 
to  the  court  in  which  the  trial  is  to  take  place  (b). 

If  the  investigation  before  the  magistrate  cannot  be 
completed  at  a  single  hearing,  he  may  from  time  to  time 
remand  the  accused  to  gaol  lor  any  period  not  exceeding 
eight  days ;  or  may  allow  him  his  liberty  in  the  interval 
upon  his  entering  into  recognizances,  with  or  without 
sureties,  for  reappearance  (c). 

If,  when  all  the  evidence  against  the  accused  has  been 
heard,  the  magistrate  does  not  think  that  it  is  sufficient 
to  put  the  accused  on  his  trial  for  an  indictable  offence, 
he  is  forthwith  discharged.  But  if  he  thinks  otherwise, 
or  the  evidence  raises  a  strong  or  probable  presumption 
against  the  accused,  he  commits  him  for  trial,  either  at 
once  sending  him  to  gaol  so  as  to  be  forthcoming  for 
trial,  or  admitting  him  to  bail  (d).  Under  certain 
circumstances  a  third  course  is  open  to  the  magistrate ; 
he  may  dispose  of  the  case  and  punish  the  offender 
himself  (e). 

It  will  be  noticed  that  there  are  two  forms  of  com- 
mitment to  prison  :  (a)  for  safe  aistody  ;  (b)  in  ezeciUion, 
either  as  an  original  punishment,  or  as  a  means  of 
enforcing  payment  of  a  pecuniary  fine,  or  of  enfoiciug 
obedience  to  the  sentence  or  order  of  a  magistrate  or  the 
sessions.  The  warrant  of  commitment,  under  the  hand 
and  seal  of  the  committing  magistrate,  directed  to  the 
gaoler,  contains  a  concise  statement  of  the  cause  of  com- 


(a)  30&31  Vict.  c.  35,  s.  3. 

(c)  8.  21.  {d)  8.  25. 


(6)  8.  20. 

[e)  V.  p.  477  et  setj. 
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mitment.  By  the  Habeas  Corpas  Act  (a)  the  gaoler  is 
required,  under  heavy  penalties,  to  deliver  to  the  prisoner, 
or  other  person  on  his  behalf,  a  copy  of  the  warrant  of 
commitment  or  detainer  within  six  hours  after  demand. 
The  imprisonment  of  which  we  are  now  speaking  is  impriBonment 
merely  for  safe  custody  and  not  for  punishment ;  there-  ^^^  "* 
fore,  those  so  imprisoned  are  treated  with  much  less 
rigour  than  those  who  have  been  convicted.  Thus,  they 
may  have  sent  to  them  food,  clothing,  &c.,  subject  to 
examination  and  the  rules  made  by  the  visiting  magis- 
trates. They  have  the  option  of  employment,  but  are 
not  compelled  to  perform  any  hard  labour ;  and  if  they 
choose  to  be  employed,  and  are  acquitted,  or  no  bill  is 
found  against  them,  an  allowance  is  paid  for  the 
work  (J). 

Bail. — The  admitting  to  bail  consists,  in  theory,  in  BaU. 
the  delivery  (or  bailment)  of  a  person  to  his  sureties,  on 
their  giving  security  (he  also  entering  into  his  own 
recognizances)  for  his  appearance  at  the  time  and  place 
of  trial,  there  to  surrender  and  take  his  trial.  In  the 
meantime,  he  is  allowed  to  be  at  large ;  being  supposed 
to  remain  in  their  friendly  custody.  But  a  justice  may 
now  dispense  with  sureties  and  release  the  accused 
person  on  his  own  recognizances  if  in  the  opinion  of  the 
magistrate  this  course  will  not  tend  to  defeat  the  ends  of 
justice  (c). 

We  shall,  in  the  first  place,  treat  of  the  law  of  bail  by 
the  magistrate,  and  then  of  bail  by  the  Queen's  Bench 
Division,  and  other  exceptional  cases. 

In  what  cases  may,  and  in    what  cases  may  not,  a  Iq  what  cases 
magistrate  take  bail  ?     Not  if  the  prisoner  is  accused  of  m^laii. 
treason.     In  that  case  it  is  allowed  only  by  order  of  a 
Secretary  of  State,  or  by  the  Queen's  Bench  Division,  or 
a  judge  thereof  in  vacation.     If  the  prisoner  is  charged 


(a)  31  Car.  2,  c.  2,  s.  5. 

b)  28  &  29  Vict.  c.  126,  ss.  20,  32,  33. 

c)  61  &  62  Vict.  c.  7. 


i: 
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with  some  other  felonyy  or  one  of  the  misdemeanors 
enumerated  below,  or  an  attempt  to  commit  a  felony,  the 
magistrate  may,  in  his  discretion,  bnt  is  not  obliged  to, 
admit  to  bail.  The  misdemeanors  above-mentioned  are : 
Obtaining,  or  attempting  to  obtain,  property  by  false 
pretences  ;  receiving  property  stolen  or  obtained  by  false 
pretences  ;  perjury  or  subornation  of  perjury;  concealing 
the  birth  of  a  child  by  secret  burying  or  otherwise ;  wilful 
or  indecent  exposure  of  the  person;  riot ;  assault  in  par- 
suance  of  a  conspiracy  to  raise  wages;  assault  upon  a 
peace  officer  in  the  execution  of  his  duty  or  upon  any 
person  acting  in  his  aid;  neglect  or  breach  of  duty  as  a 
peace  officer,  or  any  misdemeanor  for  the  prosecution  of 
which  the  costs  may  be  allowed  out  of  the  county  rate. 
In  other  misdemeanors  it  is  imperative  on  the  magistrate 
to  admit  to  bail  (a). 

Principles  In  cases  where^  in  the  exercise  of  their  discretion,  the 

S?to8°^hen"' Diiagifltrates  have  the  power  of  admitting  to  bail  or 
refusing  it^  the  principle  which  is  to  guide  them  is  the 
probability  of  the  accused_appemng  to  take  his  trial, 
and  not~his  supposed  guilt  or  innocence  (XJ,  though  this 
latter  point  may  be  one  element  to  be  considered  in 
applying  the  test.  Thus  it  has  been  laid  down  that  the 
points  which  the  court  will  consider  in  exercising  their 
discretion  include  the  seriousness  of  the  charge,  the 
evidence  in  support  of  it,  and  the  punishment  whidi  the 
law  awards  for  the  offence  (c).  Practically,  in  charges 
of  murder,  bail  is  never  allowed.  And  when  a  bill  of 
indictment  has  been  found  against  the  accused,  naturally 
more  caution  will  be  exercised. 


they  may 
exeroifle  their 
diBcretion  as 
to  bail 


The  sureties. 


Who  may  be  bail?  The  magistrate  for  court,  v. 
infra)  will  act  according  to  his  discretion  as  to  the 
sufficiency  of  the  bail,  and  the  proposed  bail  may  be 
examined    upon    oath   as   to   their  means.     A  married 


(a)  B.  23.  (6)  R.  V.  Scaife^  9  Dowl.  P.  C.  553 ;  5  Jnr.  70a 

(c)  In  re  Barronet^  I  £.  &  B.  i  ;  Dears.  C.  C.  51 ;  22  L.J.  (M.C.)  25 ; 

17  tJor.  184 ;  Jn  re  Hobinaon,  23  L.  J.  (Q.B.)  286.    See  also  JR,  v.  Stephen 

Sutler  J  14,  Cox,  530. 
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woman,  an  infant,  or  a  prisoner  in  castody,  cannot  be 
bail ;  nor  can  a  person  who  has  been  convicted  of  an 
infamoQS  crime,  as  perjury  (a).  The  usual  number  of 
bail  is  two ;  but  sometimes  only  one  is  required,  and 
sometimes  three  or  more.  The  sureties  or  bail  are  not 
compelled  to  act  as  such  for  a  longer  time  than  they 
wish.  11  they  surrender  the  accused  before  the  magis- 
trate or  court  by  whom  he  has  been  bailed,  he  will  be 
committed  to  prison,  and  they  will  be  discharged  of 
their  obligation.  But  the  accused  may  then  find  fresh 
sureties. 

Both  at  common  law  and  by  statute  (i),  to  refuse  or  Refadng  or 
delay  to  admit  to  bail  any  person  bailable  is  a  misdemeanor  ^  ^^^ 
in  the  magistrate.     But  it  has  been  held  that  the  duty 
of  a  magistrate  in  respect  of    admitting    to   bail  is    a 
judicial  duty ;  and  therefore  that  not  even  an  action  can 
be  maintained  against  him  for  refusing  to  admit  to  bail, 
where  the   matter  is  one  as  to  which  he   may  exercise 
his  discretion  (c).     It  is  provided  by  the  Bill  of  Rights 
that  excessive    bail  ought  not  to  be  required ;  though  Excessive  ban. 
what  is  excessive  must  be  left  to  be  determined  by  the 
court  in  considering  the  circumstances  of  the  case.     Tf 
the  magistrate  or  other  authority  admits  to  bail  where 
this  is  not  allowable,  or  if  he  takes  insufficient  bail,  he 
is  liable  to   punishment   on  the  non-appearance  of  the 
accused  (d). 

The  stage  in  the  proceedings  where  the  question  of 
bail  usually    arises  is   when  the   accused    is  before    the 
magistrates.     But    when    a    person    charged    with    an  BaU  after 
indictable  offence  has  been  committed  to  prison  to  await  triSr"*      ^^ 
his  trial,  it  is  lawful  at  any  time  afterwards,  before  the 
first  day  of  the  sessions  or  assizes  at  which  he  is  to  be 

(a)  V.  i?.  V.  Edwards,  4  T.  R.  440. 

{b)  3  Edw.  I,  c.  15  ;  31  Car.  2,  c.  2  (Habeas  Corpus) ;  i  Wm.  &  M.  Sess.  2, 
c.  2  (Bill  of  Rights). 

(c)  Linford  v.  Fitzroy,  13  Q.  B.  240;  18  L.  J.  (M.C.)  108;  13  Jnr. 

J 03  ;  B.  ▼.  Badgety  4  Q.  B.  468  ;  D.  &  M.  375 ;  12  L.  J.  (M.C.)  66 ;  7 
ur.  216. 
((/)  Hale's  Sam.  97. 
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tried,  for  the  magistrate  who  signed  the  warrant  for  his 
commitment  to  admit  him  to  bail  (a). 

As  to  bail  in  other  cases  than  in  proceedings  before 
the  magistirates : — 

Ball  by  The  QoeerCs  Bench  Division  has  a  discretionary  power 

D?^rion.^^'^°^  ^^  admitting  to  bail  a  prisoner  charged  with  any  indict- 
able o£fenc6,  or  on  suspicion  thereof ;  and  this  whether 
he  is  brought  before  the  court  by  a  writ  of  habeas  corpus 
or  otherwise.  The  application  for  bail  is,  in  the  first  in- 
stance, made  by  summons  before  a  judge  at  chambers  (h). 
The  decision  of  a  Divisional  Court  on  a  question  of  bail 
is  a  judgment  of  the  High  Court  in  a  criminal  matter,  and 
there  is  therefore  no  appeal-  to  the  Court  of  Appeal  (c). 
It  may  bail  as  well  in  cases  where  bail  has  been  refused 
by  the  magistrate,  as  when  the  charge  has  been  originally 
brought  before  the  Division.  It  may  order  the  accused 
to  be  admitted  to  bail  before  a  magistrate  when  it  is 
inconvenient  to  bring  him  and  his  bail  up  to  town. 

Bdii  by  judicial  It  seems  to  be  a  general  rule  that  so  far  as  any 
persons  are  judges  of  any  crime,  so  far  they  have  the 
power  of  bailing  a  person  indicted  before  them  of  such 
crime  (d) ;  so  that : 

Justices  in  Session  may  bail  persons  indicted  at  the 
sessions. 

Judges  of  Gaol  Delivery ^  &c.,  may  bail  those  indicted 
at  the  assizes  or  Central  Criminal  Court  when  they  are 
sitting.  If  one  accused  of  treason  or  felony  is  not  tried 
at  the  first  sessions  of  gaol  delivery  after  commitment, 
he  may  demand  to  be  released  or  bailed,  unless  it 
appears  on  oath  that  the  witnesses  for  the  prosecution 
could  not  be  present  at  those  sessions.  If  he  is  not 
tried  at  the  second  sessions,  he  must  be  discharged  from 
imprisonment  (e). 

(a)  II  &  12  Vict.  c.  42,  8.  23.         (6)  Crown  Office  Ralea,  1886,  r.  122. 
(c)  li.  V.  Foote,  L.  R.  10  Q.  B.  D.  378 ;  52  L.  J.  Q.  B.  D.  528 ;  48  L.  T. 
(N.S.)  394 ;  31  W.  R.  490 ;  48  J.  P.  36;  15  Cox,  250. 
{d)  2  Hawk.  0.  15,  s.  54. 
\e)  31  Car.  2,  c.  2,  s.  7.     But  see  B,  v.  BoweUf  9  C.  &  P.  509. 
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Coroners  are  authorised  to  admit  to  bail  persons  charged 
with  manslaughter  by  verdict  of  the  coroner's  jury  (a). 

In  addition  to  judicial  officers,  police  officers  have  a 
limited  po^er  of  taking  bail. 

Police  Oficers, — If  a  person  taken  into  custody  for  an  Baiibypoiioe 
offence  without  a  warrant,  cannot  be  brought  before  a  °  °®"' 
Court  of  Summary  Jurisdiction  within  twenty-four  hours 
from  the  time  when  he  is  arrested,  a  superintendent  or 
inspector  of  police,  or  the  officer  in  charge  of  any  police 
station,  must  inquire  into  the  case  and,  except  where  the 
offence  appears  to  him  to  be  of  a  serious  nature,  he  must 
discharge  the  prisoner  upon  his  giving  bail  with  or 
without  sureties  for  a  reasonable  amount  to  appear  before 
the  court  (J), 

It  may  be  noticed  here  that  at  any  time  between  the  The  aooused 
conclusion  of  the  examination  before  the  magistrate  and  ^J^^the 
the  first  day  of  the  trial  at  the  assizes  or  sessions,  the  depoatione. 
accused,  whether  held  to  bail  or  committed  to  prison  for 
trial,  may  have  on  demand  copies  of  the  examination  of 
the   witnesses    upon   whose    depositions  he  has  been  so 
held  to  bail  or  committed,  on  payment  of  a  reasonable 
sum  for  the  same,  not  exceeding  throe  halfpence  for  each 
folio  of  ninety  words  (0).     And  at  the  time  of  trial  he 
may  inspect  the  depositions  without  any  fee  ((2).     The 
same  rules   apply  also  to  depositions   on   behalf  of  the 
prisoner  (e). 

The  recognizances  whereby   the  prosecutor  and    wit-  Delivery  of 
nesses  are  bound  over  to  appear  at  the  trial,  together  5^f^^***' 
with  the  written  information  (if  any) ;  the  depositions ;  °°^'^ 
the  statement  of  the  accused ;  the  recognizances  of  bail 
(if  any) ;  are  remitted  by  the  magistrate  to  the  proper 
officer  of  the  court  where  the  trial  is  to  be  had  (/). 

(a)  50  &  51  Vict.  c.  71,  s.  5.    As  to  personating  bail,  v.  p.  245. 

\h)  42  &  43  Vict.  c.  49,  8.  38. 

(c)  6  &  7  Vvm.  4,  c.  114,  8.  3 ;  II  &  12  Vict.  c.  42,  s.  27. 

(a)  6  &  7  Wm.  4,  0.  114,  a.  4. 

(«)  30  ^  31  Vict.  c.  35,  8.  4. 

(/)  II  &  12  Vict.  c.  42,  s.  20;  30  &  31  Vict.  c.  35,  8.  3. 
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CHAPTER  V. 

MODES    OF   PROSECUTION. 

Modes  of         The  accused  has  either  been  committed  to  prison  for  safe 

prosecn  ion.     ^ngtody,  or  has  been  left  at  liberty  in  virtue  of  his  having 

found  sureties  for  his  appearance.     The  next  point  to  be 

considered   is  the  prosecution  (a),  or  manner  of  formal 

accusation.     This  may  be  either  (b)  : — 

A.  Upon  a  presentment  upon  oath  by  the  jury  at  an 
inquest,  or  by  a  grand  jury. 

B.  Without  such  a  presentment. 

After  a  finding      A.   The  most  usual   mode  is  by  indictment,  and  it  is 
b^he  grwid    j^gifable,  in  the  first  place,  to  say  a  few  words  on — 

Presentment.  Presentment. — This  term,  taken  in  a  wide  sense,  in- 
cludes both  indictments  found  by  a  grand  jury  and 
inquisitions  of  office.  In  a  narrow  sense  it  is  the  formal 
notice  taken  by  a  grand  jury  of  any  matter  or  offence 
from  their  own  knowledge  or  observation,  without  any 
bill  oi  indictment  having  been  laid  before  them  at  the 
suit  of  the  Crown,  as  the  presentment  of  a  libel,  nuisance, 
&c.,  upon  which  the  officer  of  the  court  must  afterwards 
frame  an  indictment  before  the  party  prosecuted  can  be 
put  to  answer  it  (c).  So  that  it  differs  from  the  ordinary 
proceeding  merely  inasmuch  as  no  bill  is  delivered  by 
an  individual  prosecutor,  but  the  grand  jury  initiate  the 
proceedings. 


(a)  In  a  wide  sense  the  term  "  prosecution  "  is  applied  to  the  whole  of  the 
proceedings  for  bringing  the  offender  to  justice. 

(6)  4  Bl.  301.  (c)  Ibid. 
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An  InguisUion  of  office  is  the  act  of  a  jury  Bnmmoned  inqnidtion. 
to  inqmre  of  matters  relating  to  the  Crown  upon  evi- 
dence laid  before  them.  The  most  common  kind  of 
inquisition  is  that  of  the  coroner,  which  is  held  with  a 
view  to  find  oat  the  cause  of  death.  The  accused  is  after- 
wards arraigned  upon  the  inquisition  (a). 

An  Indictment  is  a  written  accusation  of  one  or  more  lixUctment, 
persons  of  a  crime,  preferred  to,  and  presented  on  oath 
^7)  ^  grand  jury.  It  lies  for  all  treasons  and  felonies, 
for  misprisions  of  either,  and  for  all  misdemeanors  of  a 
public  nature  at  common  law(&).  If  a  statute  pro- 
hibits a  matter  of  public  grievance,  or  commands  a  matter 
of  public  convenience  (such  as  the  repairiug  of  highways, 
or  the  like),  all  acts  or  omissions  contrary  to  the  pro- 
hibition or  command  of  the  statute,  being  misdemeanors 
at  common  law,  are  punishable  by  indictment  if  the 
statute  specifies  no  other  mode  of  proceeding  (c).  If  the 
statute  specifies  a  mode  of  proceeding  different  from  that 
by  indictment,  then,  if  the  matter  was  already  an  indict- 
able offence  at  common  law,  and  the  statute  introduces 
merely  a  different  mode  of  prosecution  and  punishment, 
the  remedy  is  cumulative,  and  the  prosecutor  has  still  the 
option  of  proceeding  by  indictment  at  common  law,  or  by 
the  mode  pointed  out  by  the  statute  (d). 

We  shall  presently  deal  with  the  preferment  of  an  in-  indictment, 
dictment  to  the  grand  jury  ;  but  first  we  must  examine  ^     ^"^ 
into  the  nature  of  such  form  of  accusation.     And  for  this 
purpose  it  will  be  well  to  give  an  example  of  an  indict- 
ment, say  for  larceny  at  common  law  : 

'*  Suffolk,  to  vjit :  The  jurors  for  our  Lady  the  Queen 
upon  tlieir  oath  present  thai  IT  John  Styles,  on 
the  1st  day  of  June^  in  the  year  of  our  Lord 
1876,  three  pairs  of  shoes,  and  one  waistcoai,  of 
the  goods  and  chattels  of  John  Brown,  feloniously 


(a)  V.  p.  338.  (6)  2  Hawk.  c.  25,  s.  4. 

(c)  Ibid.     E.  V.  Hall,  h.  R.  ^1891),  1  Q.  B.  747 ;  60  L.  J.  (M.C.)  124. 

{d)  R.  V.  Jiobiruon,  2  Burr.  799. 
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did  steals  take,  and  carry  away ;  IT  against  Hie 
'peojcc  of  our  Lady  the  Queerij  her  croum  and 
dignity," 

Three  parts  marked  off  in  the  above  form  are  to  be 
distinguished :  (a)  the  Commencement ;  (b)  the  State- 
ment ;  (c)  the  Conclusion. 

The  com-  (a)  The   Covimen^ment. — In  this  the  only  part  which 

AQ  indictment  requires  comment  is  the  venue,  or  the  statement  of  the 
county  or  other  division  from  which  the  grand  jury  by 
whom  the  indictment  was  found  have  come,  and,  as  a 
general  rule,  where  the  crime  was  committed.  It  is  the 
index  of  the  place  where^  in  regular  course,  the  trial  is  to 
be  had  (a).  The  consideration  of  this  matter  will  be 
rei^erved  for  a  separate  chapter. 

The  statement.  (b)  The  Statement, — ^This,  the  principal  part  of  the 
indictment,  must  set  forth  with  certainty  all  the  facts 
and  circumstances  essential  to  constitute  the  crime ; 
and  must  directly  charge  the  accused  with  having  com- 
mitted it. 

Name  of  The   defendant's  nxime  must  be  given  correctly ;  or,  if 

defendant.  '§.  '  1.  -x  i_  a.i_j«"lj  1 

it  IS  not  known^  he  must  be  described  as  a  person  whose 
name  is  to  the  jurors  unknown,  but  who  is  personally 
brought  before  them  by  the  gaoler.  So  also  with  regard 
to  the  nam^  of  the  person  against  whom  the  crime  has 
been  committed. 

Ownership  of  The  otouersMp  of  any  property  in  respect  of  which  the 
property.  offence  was  committed  must  be  rightly  laid.  The  pro- 
perty in  goods  of  a  deceased  person  must  be  laid  in  the 
executors  or  administrators,  or  if  there  are  neither,  then 
in  a  judge  of  the  Probate  Division.  Formerly  the  pro- 
perty in  goods  of  a  married  woman  must  have  been  laid 
in  her  husband,  unless  there  had  been  a  judicial  separa- 
tion, or  a  protection  order.  But  by  the  Married  Women's 
Property  Act,  1882  (&),  it  is  now  suflBcient  to  allege  that 
the  goods  are  the  property  of  the  wife.     If  the  goods 

(a)  V.  14  &  15  Vict,  c.  icx),  8.  23.  (6)  45  &  46  Vici.  c.  75,  s,  12. 
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belong  to  partners  or  joint^owners,  one  only  need  be 
named,  and  ''  another "  or  ''  others  "  added,  as  the  case 
may  be  (a).  So  property  vested  in  a  body  of  persons 
must  not  be  described  as  the  property  of  the  body,  but  of 
all  or  some  individuals  of  the  body,  unless  it  is  incorpo- 
rated. Bridges,  asylums,  &c.,  maintained  at  the  expense 
of  a  county,  may  be  described  as  the  property  of  the  in- 
habitants of  the  county,  without  specifying  any  names  (&). 
If  goods  are  stolen,  &c.,  from  a  bailee,  they  may  be 
described  as  the  property  either  of  the  bailor  or  of  the 
bailee,  unless  they  were  stolen  by  the  bailor  himself,  in 
which  case  they  must  be  alleged  to  be  the  bailee's  pro- 
perty. If  at  the  trial  it  appears  that  the  property  has 
been  incorrectly  laid,  or  the  person  against  whom  the 
ofTence  was  committed  misnamed,  unless  such  error  be 
amended,  the  defendant  must  be  acquitted.  But,  as  we 
shall  see  (c),  the  court  has  extensive  powers  of  ordering 
amendment  in  case  of  such  variance  between  the  indict- 
ment and  the  evidence.  If  the  name  of  the  person 
injured  is  not  known  he  may  be  described  in  the  in- 
dictment as  '^a  certain  person  to  the  jurors  aforesaid 
unknown." 

As  to  the  statement  of  time. — 'So  indictment  will  be  Time  of 
held  insufficient  because  it  omits  to  state  the  time  at  °  ®''°®' 
which  the  offence  was  committed  in  any  case  where  time 
is  not  of  the  essence  of  the  offence ;  nor  because  it  states 
the  time  imperfectly,  or  states  the  offence  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of  the 
indictment,  or  on  an  impossible  day,  or  on  a  day  that 
never  happened  (d).  The  time  is  of  importance  in  several 
crimes,  as  in  murder,  bigamy,  and  burglary,  and  in  cases 
where  the  time  within  which  the  prosecution  must  be 
commenced  is  limited. 

As  to  place. — The  nature  of  the  crime  in  some  cases  place  of 
requires  this  to  be  stated :  otherwise  the  venue  in  the  °*^®^^' 

(a)  7  Geo.  4,  c.  64, 8.  14.     As  to  joint-stock  companies,  see  25  &  26  Vict. 
c.  89,  B.  18.  (6)  7  Geo.  4,  c.  64,  8.  15. 

(c)  V.  p.  329.  {d)  14  &  15  Vict.  c.  icx),  8.  24. 
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margin^  that  is,  the  county  or  other  division,  is  taken 
as  the  venne  for  all  facts  in  the  indictment  (a).  The 
following  are  the  most  common  cases  in  which  a  local 
description  is  required  :  burglary,  housebreaking,  stealings 
in  a  dwelling-house,  sacrilege,  nuisances  to  highways,  &c. 

The  facts,  circumstances,  and  intent,  which  are  the 
ingredients  of  the  offence,  must  be  given  with  certainty, 
so  that  the  defendant  may  be  able  to  perceive  what 
charge  he  has  to  meet,  the  court  may  know  what  sentence 
should  be  given,  and  that  on  future  reference  to  the  con- 
viction or  acquittal  it  may  be  known  exactly  what  was 
the  alleged  offence  (b).  In  indictments  for  certain  crimes 
particular  technical  words  describing  the  offences  must  be 
used,  namely,  in  murder,  murdravit ;  in  rape,  rapuU  ;  in 
larceny,  felonicl  cepit  et  asportavit ;  or  rather  the  strict 
English  equivalents  of  these  Latin  expressions.  Again, 
as  to  the  intent,  treason  must  be  laid  to  have  been  done 
**  traitorously  "  ;  a  felony,  **  feloniously  "  ;  burglary, 
"  feloniously  and  burglariously  "  ;  murder,  **  feloniously 
and  of  his  malice  aforethought." 

If  any  essential  ingredient  of  the  offence  is  omitted 
or  not  stated  with  sufficient  certainty,  the  defendant  may 
move  the  court  before  whom  the  indictment  is  found,  or 
the  Queen's  Bench  Division  (c),  to  quash  it,  or  he  may 
demur,  or,  if  the  defect  is  not  one  which  is  cured  by 
verdict  (d\  he  may  move  in  arrest  of  judgment,  or  bring 
a  writ  of  error.  All  objections  to  formal  defects  must 
be  taken  before  the  jury  are  sworn  ;  and  they  may  then 
be  amended  by  the  court  (c). 


(a)  14  &  IS  Vict.  c.  100,  8.  23.  (6)  Arcb.  60. 

(c)  As  to  moving  to  quash  an  iDdictment,  v.  Arch.  104.  The  motion  to 
quash,  if  by  the  defendant,  need  not  necessarily  be  made  before  bis  plea  is 
taken,  if  the  objection  to  the  indictment  is  that  it  has  been  fonnd  withoat 
jurisdiction.  But  an  objection  to  particular  counts  as  being  bad  in  law  ought 
to  be  made  before  the  close  of  the  case  for  the  prosecution,  y.  M.  v.  Chaj^pU, 
17  Cox,  455  ;  66  L.  T.  124  ;  56  J.  P.  360. 

{(l)  As  to  what  defects  are  cured  by  verdict,  see  ffeymann  v.  S.^  L.  H.  8 
Q.  B.  102  ;  28  L.  T.  (N.S.)  162  ;  21  W.  R.  357  ;  12  Cox,  383.  It  is  only 
averments  imperfectly  stated  which  under  any  circnmstanceii  are  curable  by 
verdict.     If  an  essential  averment  be  omitted  the  defect  U  incnrable. 

(e)  14  &  15  Vict.  c.  100,  s.  25. 
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The  law  as  to  the  amendment  of  defects  in  the  indict-  Amendment 
ment  is  now  on  a  much  more  reasonable  footing  than  it  ^  ^  ^^^' 
was  at  one  time.  Instead  of  requiring  the  evidence 
rigorously  and  servilely  to  correspond  with  the  indictment 
as  it  stands  when  drawn  up,  extensive  pov^ers  of  amend- 
ment are  given  to  the  court.  Whenever  there  is  a 
variance  in  certain  points  between  the  indictment  and 
the  evidence,  it  is  lawful  for  the  court  before  which  the 
trial  is  had,  if  it  considers  that  the  variance  is  not 
material  to  the  merits  of  the  case,  and  that  the  defendant 

■ 

cannot  be  prejudiced  thereby  in  his  defence  on  such 
merits,  to  order  the  indictment  to  be  amended  on  such 
terms,  as  to  postponing  the  trial,  as  the  court  thinks 
reasonable.  The  points  mentioned  in  the  statute  are  the 
following :  (a)  in  the  name  of  any  place  mentioned  or 
described  in  the  indictment ;  or  (b)  in  the  name  or  de- 
scription of  any  person  or  persons,  therein  alleged  to  be 
the  ovmer  or  owners  of  any  property  which  shall  form 
the  subject  of  any  offence  charged  therein ;  or  (c)  in  the 
name  or  description  of  any  person  or  persons,  therein 
alleged  to  be  injured  or  damaged,  or  intended  to  be  in- 
jured or  damaged,  by  the  commission  of  such  offence  ;  or 
(d)  in  the  Christian  name  or  surname,  or  other  descrip- 
tion of  any  person  or  persons  whomsoever  therein  named 
or  described ;  or  (e)  in  the  name  or  description  of  any 
matter  or  thing  whatsoever  therein  named  or  described  ; 
or  (f)  in  the  ovmership  of  any  property  named  or  de- 
scribed therein  (a).  But  in  no  case  will  an  amendment 
which  alters  the  nature  or  quality  of  the  offence  be 
allowed  (b).  The  amendment  must  be  made  before 
verdict  ;  and  when  it  is  once  made  there  can  be  no 
amending  the  amendment,  or  reverting  to  the  indictment 
in  its  original  form. 

(c)*The   Conclusion,  —  The    conclusion    given  in  the  The  conclusion 
foregoing  example  of  an  indictment  is  that  which  occurs  ^ent 
in  an  indictment  for  an  offence  at  common  law.     An 


(a)  14  &  1 5  Vict.  c.  100,  8.  I. 

(6)  R.  V.  Wright,  2  F.  &  F.  320 ;  R.  v.  James^  12  Cox,  127. 
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indictment  for  an  ofiEence  created  by  statute  conclades 
thus :  ''  Against  the  form  of  the  statate  in  such  case 
made  and  provided,  and  against  the  peace/'  &c.  But 
an  error  in  the  form  of  the  conclusion  is  not  now 
material,  inasmuch  as  it  has  been  enacted  that  no  in* 
dictment  shall  be  held  insufQcient  for  the  omission  of 
the  words  "  against  the  peace/'  nor  for  the  insertion  of 
the  words  ''  against  the  form  of  the  statute/'  instead  of 
"  against  the  form  of  the  statutes/'  or  mce  versd  ;  nor 
for  want  of  a  proper  or  formal  conclusion  (a). 

Connta,  when        Couiits. — An  indictment  very  frequently  contains  more 
inBortod.  than  One  count  or  charge.     The   object  of  the  insertion       I 

of  more  than  one  count  is  either  to  charge  the  defendant 
with  difiEerent  offences,  or  with  a  previous  conviction  ;  or 
to  describe  the  single  offence  in  other  terms,  so  that 
proof  of  one  description  failing,  he  may  be  convicted 
under  another.  Thus,  an  indictment  for  wounding 
generally  contains  a  count  for  doing  grievous  bodily 
harm.  Again,  an  indictment  for  obtaining  goods  by 
false  pretences  must  state  the  false  pretence  correctly ; 
therefore  in  order  to  prevent  a  failure  of  jusftice  in  con- 
sequence of  the  false  pretence  not  being  properly  stated, 
it  is  often  necessary  to  insert  different  counts  laying  the 
pretence  in  different  ways.  The  different  counts  are 
tacked  on  by  the  insertion  of  ''  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that,"  &c. 

Cbaxf^mg  more      As  a  rule  more  than  one  offence  cannot  be  charged  in 

off^M  in  the   ^^^  Same  count.     This  is  commonly  expressed  by  saying 

same  count,      ^jj^^^j  ^  coant  must  not  be  douhle,  or  is  bad  for  duplicity. 

Thus  one  count  cannot  charge  the  prisoner  with  having 

committed  a    murder    and    a   robbery.     There   are  two 

(a)  14  &  15  Vict.  c.  100,  8.  24.  The  same  section  also  provides  that  no 
iodictment  shall  be  insufficient  for  want  of  the  averment  ot  any  matter  un- 
necessary to  be  proved,  nor  for  the  omission  of  the  words  *'  as  appears  by  the 
record/'  nor  for  that  any  person  is  designated  by  a  name  of  omce  or  other 
descriptiYO  appellation,  instead  of  his  proper  name  ;  nor  for  want  of,  or  im- 
perfection in,  the  addition  of  any  defendant ;  nor  for  the  want  of  the  state- 
ment of  the  value  or  price  of  any  matter  or  thing,  or  of  the  amount  of  damage, 
injury,  or  spoil,  in  any  case  whei-e  the  value  or  price,  or  th»  amount  of  damage, 
injury,  or  spoil  is  not  of  the  essence  of  the  offence. 
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ex$^|xtions  to  the  mle :  An  indictment  for  burglary  / 
ueaally  charges  the  defendant  with  having  broken  and 
entered  the  house  with  intent  to  commit  a  felony,  and 
also  with  having  committed  the  felony  intended.  And 
in  indictments  for  embezzlement  by  clerks,  or  servants, 
or  by  persons  employed  in  the  public  service,  or  in  the 
police,  the  prosecution  may  charge  any  number  of  dis- 
tinct acts  of  embezzlement,  not  exceeding  three,  which 
may  have  been  committed  against  the  same  master 
within  six  months  inclusive  (a).  But  even  here  it  is 
usual  to  charge  the  different  acts  in  different  counts. 

So  much  for  charging  different  offences  in  one  count.  chArgmf?  dif- 
It  remains  to  be  seen  what  are  the  rules  ae  to  charging  [n'^dlfferent  ^* 
a  defendant  with  different  offences  in  different  counts  of  ®°^*s. 
the  same  indictment : — 

In  an  indictment  for  treason,  there  may  be  different  In  treason. 
counts,    each    charging    the     defendant    with     different 
species  of  treason  ;  for  example,  compassing  the  Queen's 
death,  levying  war,  &c. 

In  an  indictment  for  felony,  there  is  no  objection  in  Iq  felony. 
point  of  law  to  charging  several  different  felonies  in 
different  counts,  whether  such  felonies  be  of  a  different 
character  or  distinct  cases  of  the  same  sort  of  felony  ; 
for  example,  whether  they  be  a  burglary  and  a  murder, 
or  two  cases  of  murder.  But  in  practice,  as  this  course 
might  embarrass  the  prisoner  in  his  defence,  it  is  not 
adopted,  and  it  will  be  ground  for  quashing  the  indict- 
ment, though  not  for  demurrer  or  arrest  of  judgment. 
If  it  is  discovered,  before  the  jury  are  charged,  that  it 
has  been  done,  the  judge  may  quash  the  indictment ;  if 
after,  he  may  put  the  prosecutor  to  his  election  on  which 
charge  he  will  proceed  (b).  The  same  felony  may,  however, 
be  charged  in  different  ways  in  different  counts ;  as  if 
there  is  a  doubt  whether  the  goods  stolen  are  the  property 
of  A.  or  B.,  they  may  be  stated  in  one  count  as  the 
goods  of  A.,  in  another  as  the  goods  of  B.     There  are 


(a)  24  &;  25  Vict.  c.  96,  s.  71 ;  see  also  s.  5.  (6)  Arch,  78,  79. 
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certain  exceptions  to  the  rule  forbidding  the  charging 
of  distinct  felonies  in  di£Eerent  counts.  In  an  indict- 
ment for  felonioasly  stealing  any  property,  it  is  ex- 
pressly declared  lawful  to  add  a  connt  or  several 
coonts  for  feloniously  receiving  the  same  property, 
knowing  it  to  have  been  stolen,  and  vice  versd;  and 
the  prosecutor  is  not  put  to  any  election,  but  the  jury 
may  find  a  verdict  of  guilty  on  either  count,  against 
all  or  any  of  the  persons  charged  (a).  Also,  in  an 
indictment  for  larceny,  it  is  lawful  to  insert  several 
counts  against  the  same  person  for  any  number  of  dis- 
tinct acts  of  stealing,  not  exceeding  three,  which  may 
have  been  committed  by  him  against  the  same  person 
within  six  months  from  the  first  to  the  last  of  snch 
acts,  and  to  proceed  thereon  for  all  or  any  of  them  (&)• 
We  have  already  noticed  a  similar  rule  with  regard  to 
embezzlement  (c). 

If  a  count  for  a  felony  is  joined  with  a  count  for  a 
misdemeanor,  the  indictment  will  be  held  bad  if  de- 
murred to,  or  judgment  may  be  arrested  if  the  verdict 
has  been  general  (i.e.,  guilty  or  not  guilty  on  the  whole 
indictment),  but  not  if  the  prisoner  is  convicted  of  the 
felony  alone  (rf). 

An  indictment  for  misdemeanor  may  contain  several 
counts  for  different  offences,  even  though  the  judgments 
upon  each  be  different,  so  that  the  legal  character  of 
the  substantive  ofiEences  charged  be  the  same  (e).  Thus, 
evidence  of  several  assaults  or  several  libels  will  be 
received  on  the  several  counts  of  the  same  indictment. 
But  there  are  limits,  not  precisely  defined,  to  this  rule ; 
when  convenience  and  justice  demand  it,  the  judge  will 
compel  the  prosecution  to  elect  upon  which  charge 
they  will  proceed.  In  all  cases  of  this  character,  the 
important  consideration    is,    whether    all  the   acts  were 


(rt)  24  &  25  Vict.  c.  96,  8.  92.  (6)  Jbid.  s.  5. 

(c)  V.  p.  331- 

((/)  JR.  V.  Fergmon^  Dears.   C.   C.  427  ;  24  L.  J.   (M.C.)  61  ;  i  Jor. 
(N.S.)73. 

{e)  V.  Young  v.  li.y  3  T.  R.  105  ;  I  LcHcn,  C.  C.  505  ;  2  East,  P.  C.  82. 
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substantially  one  transaction,  or  at  any  rate  similar  trans- 
actions. If  they  were  not  the  prosecutor  will  probably 
be  compelled  to  elect  in  respect  of  which  offence  he  will 
proceed. 

In  certain  cases  if  the  prisoner   has  been  premously  Previous  con- 
convidedy  a  count  is  inserted  in  the  indictment  charging  ^imUor^^^^ 
Iiim  with  such  previous  conviction.     If  he  be  convicted 
of  the  main  offence  charged  by  the  indictment,  he  will 
have  to  plead  to  the  count  for  the  previous  conviction, 
and   proof    may   be  given,   if  he  denies  it,   as  on  any 
other  count.      The  object  of  putting  in  this  count  is 
that  the  prisoner  may  have  his  identity  with  the  person 
so  previously  convicted  proved  before  the  severer  punish- 
ment consequent   on  a  previous   conviction   is  awarded. 
The  cases  in  which  such  a  count  may   be  inserted  are 
indictments  for  (a)  felonies,   (b)  uttering   or  possessing 
counterfeit  coin,  (c)  obtaining  goods   or  money  by  false 
pretences,  (d)  conspiracy  to  defraud,  or  (e)  being  found 
at  night  armed  with  intent  to  break  into  a  dwelling-house, 
or  with  housebreaking  implements  (a). 

It  should  be  noticed  that  in  some  cases  the  necessity  Verdict  of 
for  adding   a  second  count,   or   preferring  a  second  in-  t^t^^""' 
dictment,  is  obviated  by  the  power  which  is  given  to  the  ^^^r^  "[  ^^^ 
jury  to  find  the  defendant  guilty  of  certain  other  offences 
than  those  named  in  the  indictment  (b). 

As  to  the  joinder  of  two  or  more  defendants  in  one  Joinder  of 
indictment. — When  several  persons  take  part  in  the  <^®^®°^*^*^- 
commission  of  an  offence,  they  may  all  be  indicted  to- 
gether, or  any  number  of  them  together,  or  each 
separately ;  and,  of  course,  some  may  be  convicted  and 
others  acquitted.  But  certaiQ.^ffiononn  do^uot  Admit-of 
a  joint  commission^  for  example^  perjury.  The  mis- 
joinder of  defendants  may  be  made  the  subject  of  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error  : 
or  the  court  will  in  general  quash  the  indictment. 

(a)  24  &  25  Vict.  c.  96,  88.  7,  8,  9,  116;  c.  99,  88.  12,  37 ;  34  &  35  Vict, 
c.  112,  88.  8,  9,  20.  (6)  V.  p.  440. 


334  MODES    OF   PROSECUTION. 

Cftses  in  which      As  a  rule  there  is  no  time  limited  after  the  oommis- 

tho  tuna  for         •  -  •  •,!  •  i  *  ■%      .1       •!•.  x.  _^    i_ 

prosecution  ig  B^OD  01  a  crime   Within  which    the  indictment  most  be 
limited.  preferred  (a).     The  offender  is  continually   liable  to  be 

apprehended  and  visited  with  the  penalties  of  the 
criminal  law.  By  particular  statutes,  however,  there 
are  exceptions  to  this  rule ;  a  stated  time  being  fixed 
after  which  criminal  proceedings  cannot  be  commenced. 
The  chief  cases,  times,  and  the  statutes  regulating  them, 
are  the  following  : — 

Treason  (except  by  endeavouring  to  assassinate  the 
sovereign),  if  committed  in  Groat  Britain,  three  years, 
7  &  8  Wm.  3,  c.  3,  8.  S. 

Training  to  arms  and  military  practice,  six  months, 
60  Geo.  3  &  I  Geo.  4,  c.  i,  s.  7. 

Night-poaching  offences  punishable  under  9  Geo.  4, 
c.  69,  twelve  months. 

Offences  under  the  Customs  Act,  three  years^  39  &  40 
Vict.  c.  36,  B.  257. 

Corrupt  or  illegal  practices  at  elections,  one  year, 
46  &  47  Vict.  c.  S  I,  s.  51;  47  &  48  Vict.  c.  70,  s.  30. 

Indictments  or  informations  upon  any  statute  penal, 
whereby  the  forfeiture  is  limited  to  the  sovereign,  and 
unless  such  statute  provides  a  shorter  limitation,  two 
years,  or,  where  the  forfeiture  is  limited  to  the  sovereign 
and  prosecutor,  one  year,  31  Eliz.  c.  5. 

Carnally  knowing  a  girl  between  the  ages  of  thirteen 
and  sixteen  years,  or  attempting  the  same^  three  months, 
48  &  49  Vict.  c.  69,  B.  5, 

Prosecutions  for   acts  done  in  execution  or  intended 


(a)  It  mu8t  be  understood  that  this  applies  only  to  indictable  offences,  aod 
not  to  offences  punishable  upon  summary  conviction.  With  regaitl  tn  the 
latter,  criminal  pruceedings  must,  as  a  general  rule,  be  commeoced  within 
six  months  from  the  commission  of  the  offence,  ii  &  12  Vict,  c.43,  s.  xi,  but 
there  are  many  exceptions. 
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execation  of  any  Act  of  Parliament  or  of  any  public  duty 
or  authority,  or  for  neglect  or  default  in  the  execution 
of  sach  act  or  duty,  must  be  brought  within  six  months, 
56  &  57  Vict.  c.  61,  8.  I. 

The  indictment  is  usually  drawn  up  by  an  officer  of  Indiotment 
the  court — the  clerk  of  arraigns  or  the  clerk  of  indict- ^^^^"'^ 
ments  at  the  assizes,  the  clerk  of  the  peace  at  the 
sessions ;  but  in  cases  of  difficulty  the  assistance  of 
counsel  is  obtained.  On  the  indictment  are  indorsed 
the  names  of  the  witnesses  intended  to  be  examined 
before  the  grand  jury.  Here  we  must  leave  it  for  a 
time,  merely  adding  that  of  course  any  number  of  in- 
dictments may  be  preferred  against  the  same  person  at 
the  same  time  for  distinct  offences. 

B.   Information^ 

A  criminal  information   is   a  complaint   on   behalf  of  Informatioii, 
the  Crown  in   the   Queen's    Bench  Division  in    respect  *"  °^*^°^  ° ' 
of  some  offence,   not  a  felony,  whereby  the   offender  is 
brought  to  trial  imthout  a  previoics  finding  by  a  grand 
jury  (a). 

These  criminal  informations  are  of  two  kinds  : — 

i.   Informations  ex  officio, 

ii.  Informations  by  the  Master  of  the  Crown  Office. 

An  information  ex   officio  is  a   formal    written   sug-  loformatioD 
gestion  of  an  offence,  filed   by  the  Attorney-General  in  ^^  ^^'^' 
the  Queen's  Bench  Division.      It  lies   for  misdemeanors 
only ;  for  in  treason  and  other  felonies  it  is  the  policy 

(a)  The  term  "information"  is  also  used  of  (i)  the  charge  made  to  a 
roanstrate  of  some  offence  punishable  on  sammarj  conviction,  (ii)  A  com- 
plaint by  one  who  is  taking  proceedings  to  recover  a  penalty,  as  where  a 
statute  awards  a  pecuniary  penalty  upon  conviction  for  a  given  ofFencOi  and 
a  judicial  proceeding  is  instituted  against  some  offender  to  recover  the  penalty. 
loHsmnch  as  the  penalty  is  ^enerallv  divided  between  the  sovereign  and  the 
informer,  qui  tarn  j^o  domind  regtjid,  qitiam  pro  se  ipso,  sequitur,  they  are 
termed  qui  tarn  actions,  (iii)  A  complaint  of  the  Crown  in  the  Chancery  or 
Queen's  Bench  Division  in  respect  of  some  civil  r'.laim.  (iv)  An  information 
qw  warranto  is  a  remedv  in  the  Queen's  Bench  Division  given  against  such 
as  have  usurped  or  intruded  into  any  office  or  franchise. 
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of  the  English  law  that  a  man  should  not  be  put 
upon  his  trial  until  the  necessity  for  that  course  has 
been  shown  by  the  oath  of  the  grand  jury.  The 
reason  for  the  exceptional  proceeding  without  the  grand 
jury  is  that  some  cases  will  not  admit  of  the  delay  in- 
volved in  the  usual  course  of  events.  Thus,  the 
proper  objects  of  this  kind  of  information  are  snch 
enormous  misdemeanors  as  peculiarly  tend  to  distnrb 
or  endanger  the  Government,  or  to  interfere  with  the 
course  of  public  justice,  or  to  molest  public  ofBcers ; 
for  example,  seditious  libels  or  riots,  obstructing  officers 
in  the  execution  of  their  duties,  oppression,  bribery, 
&c.,  by  magistrates  or  officers  (a).  If  the  Attorney- 
General  delays  for  twelve  months  to  bring  the  case  on  for 
trial,  after  due  notice  the  court  may  authorise  the 
defendant  to  do  so.  An  information  ex  officio  is  in  the 
following  form : — 

"  The     day  of         a.d. 

**  Middlesex  to  wit. — Be  it  rememhered  that  Sir  Michard 
Webster,  Knight,  Attomey-Oeneral  of  our  present 
Sovereign  Lady  the  Queen,  who  for  o^ir  said  Lady 
the  Queen  prosecutes  in  this  behalf,  in  his  proper 
person,  comes  here  into  the  court  before  the  Queen 
herself  at  the  Royal  Courts  of  Justice,  Lofndon. 
And  for  our  said  Lady  the  Queen  gives  the  court 
here  to  understand  and  be  informed,  that  (state 
the  offence,  and  proceed  in  the  same  manner  as 
if  it  were  an  indictment).  Wlvereupon  the  said 
Attorney-General  for  our  said  Lady  the  Queen, 
prays  the  consideration  of  the  court  here  in  the 
premises^    and  that  dtie    process  of   law   may  he 

awarded  against  him  tlie  said in  this  behalf 

to  make  him  answer  to  our  said  Lady  the  Queen 
touching  and  concerning  the  premises  aforesaid,*^ 

infonnation  ii.  Information  by  the  Mobster  of  the  Croivn  Office. — A 

theCro^°     formal   written   suggestion   of  an   offence,   filed    in    the 
Office. 

{a)  4  Bl.  308. 
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Queen's  Bench  Division  at  the  instance  of  an  individtial, 
by  the  Master  of  the  Crown  Office,  without  the  interven- 
tion of  a  grand  jury.  Here,  a  point  in  which  this  dififers 
from  the  former  kind  of  information,  the  leave  of  the 
Court  has  to  be  obtained.  It  lies  for  all  misdemeanors, 
bot  the  Court  usually  will  only  allow  this  proceeding  in 
the  case  of  misdemeanors  of  a  gross  and  notorious  kind, 
which,  on  account  of  their  magnitude  or  pernicious  example, 
deserve  the  most  public  animadversion  (those  peculiarly 
tending  to  disturb  the  Government  being  usually  left  to 
the  Attorney-General  as  above),  for  example,  bribery  at 
elections,  aggravated  libels,  &c. 

The  modem  rule  with  regard  to  granting  criminal 
informations  for  libel  is  that  leave  will  in  such  cases  only 
be  granted  when  the  person  libelled  occupies  some  public 
office  or  position,  and  that  leave  will  not  be  granted  at 
the  suit  of  a  private  person  (a). 

The  course  of  proceedings  is  the  following : — An  appli-  Proceedings  on 

...  ni*  1J.V  1  •     *      t  information  by 

cation  18  made  for  a  rule  to  show  cause  why  a  criminal  Mwter  of  the 

information  should  not  be  filed  against  the  party  com-  ^^^^^  ^®^®- 

plained  of.      This  application  must  be  founded  upon  an 

affidavit  disclosing  all  the  material  facts  of  the  case.      If 

the  court  grants  a  rule  nisi,  it  is  afterwards,  upon  cause 

being  shown,  discharged  or  made  absolute  as  in  ordinary 

cases. 

The  form  of  this  kind  of  information  is  similar  to  that 
of  an  information  ex  officio,  substituting  the  name  of  the 
Queen's  coroner  and  attorney  for  that  of  the  Attorney- 
General. 

When  a  criminal  information  has  been  filed  either  by  information, 
the  Attorney-General  ex  offidoy  or  by  the  Master  of  the  ^^  "®  * 
Crown  Office,  it  must  be  tried  in  the  usual  manner  by  a 
petty  jury  of  the  county  where  the  offence  arose.     For 
that  purpose,  unless  the  case  is  of  such  importance  as  to 
call  for  a  trial  at  bar,  it  is  sent  down  by  writ  of  Nisi 


{a)  B.  V.  Lahauchere,  L.  B.  12  Q.  B.  D.  320 ;  53  L.  J.  (Q.  B.)  362 ;  50 
L.  T.  (N.S.)  177;  32W.  R.  861. 

Y 
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Proceedings 
before  the 
coroner. 


PritLS  into  that  county,  and  tried  either  by  a  common  or 
special  jury,  like  a  civil  action.  If  the  defendant  is  fonnd 
gailty,  he  mast  afterwards  receive  judgment  from  the 
Queen's  Bench  Division  (a), 

Coroner^s  Inquisition  (b). 

A  coroner^s  inquisition  is  the  record  of  the  finding^  of 
the  jury  sworn  to  inquire,  super  visum  corporis^  oonceming 
a    death.     On    this   a    person    may    be    prosecnted    for 
murder  or  manslaughter  without  the  intervention   of  a 
grand  jury,  for  the  finding  of  the  coroner's  jury  is  itself 
equivalent  to  the  finding  of  a  grand  jury.    The  defendant 
is  arraigned  on  the  inquisition  as  on  an  indictment ;  and 
the  subsequent  proceedings  are  the  same.    It  is  a  common, 
but  by  no  means  a  necessary  practice,  when  a  prisoner 
stands  charged  on  a  coroners  inquisition  with  murder  or 
manslaughter,  to  take  him  before  a  magistrate,  and,  upon 
the  magistrate   committing  him   for  trial,  to  prefer   an 
indictment  against  him.     He  is  then  tried  both  on  the 
inquisition  and  the  indictment  at  the  same  time. 

The  proceedings  upon  a  coroner's  inquest  are  shortly 
the  following : — On  receiving  due  notice  of  the  death, 
the  coroner  issues  his  warrant  for  summoning  a  jury 
(which  must  consist  of  not  more  than  twenty-three 
nor  less  than  twelve),  and  names  the  time  and  place  of 
inquiry.  At  the  court  the  jury  are  sworn,  and  then  view 
the  body.  The  witnesses  are  examined  on  oath,  and 
their  evidence  is  put  into  writing  by  the  coroner  (c).  He 
has  authority  to  bind  by  recognizance  all  material  witnesses 
to  appear  at  the  assizes  to  prosecute  and  give  evidence ; 
and  he  must  certify  and  subscribe  the  evidence  and  all 
such  recognizances  and  the  inquisition  before  him  taken^ 
and  (if  a  verdict  is  found  against  any  person  and  he  is 
committed  for  trial)  deliver  the  same  to  the  proper  officer 


(a)  4  Bl.  30S.  For  fuller  details  aR  to  the  practice  on  Criminal  Informa- 
tions, see  Crown  Office  Rules,  1886.  For  numeroos  instances  of  the  grantbg 
and  refusal  of  leave  to  file  a  Criminal  Information,  see  Arch.  p.  124. 

(6)  V.  p.  302.  (c)  50  &  51  Viet  c.  71,  es.  5, 4. 
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of  the  court  in  which  the  trial  is  to  be,  before  or  at  the 
opening  of  the  court  (a). 

The  inquisition  consists  of  three  parts :  the  caption  or  The  inquisi- 
incipitur,  the  verdict  of  the  jury,  and  the  attestation  (J).    ^^ 
The  rules  as  to  certainty,  description,  &c.,  which  prevail 
in  the  case  of  an  indictment,  apply  also  to  an  inquisition 
and  full  power  to  amend  defects  or  variances  is  given  by 
statute  (c). 

If  the  jury  (twelve  of  whom  at  least  must  concur  in  Committal 
the  verdict  (d))  return  a  verdict    of    murder  or  man-cbroner. 
slaughter,  or   of  being   accessory    before    the  fact  to  a 
mnrder,  against  a  person,  the  coroner  must  commit  him  for 
trial,  if  present,  and  if  not  in  custody  the  coroner  must 
issue  a  warrant  for  his  apprehension  (e). 

If  an  inquest  ought  to  be  held  over  a  dead  body,  it  is 
a  misdemeanor  so  to  dispose  of  the  body  as  to  prevent 
the  coroner  from  holding  the  inquest  (/). 

From  the  foregoing  inquiry  we  find  that,  apart  from  ProceedingH 
proceedings    by  way  of   summary   conviction,  the  only  JJJ^^^h^n  ^^ 
modes  of  criminal  procedure  are  by  way  of  indictment,  indictment 
information,  or  inquisition.      Of  the^e,  proceedings  by 
indictment  are  much  the  most  common ;  and,  unless  any- 
thing be  stated  to  the  contrary,  it  will  be  this  mode  that 
will  be  kept  in  view  in  the  succeeding  pages  (g). 

We  have  already  seen  (h)  that  a  private  individual  is 
not  obliged  to  set  the  law  in  motion  for  the  prosecution 
of  a  criminal.  But  when  he  has  given  information  or 
made  complaint  before  a  justice  of  the  peace,  on  which 
the  party  charged  with  an  indictable  offence  has  been 

■ 

(a)  50  &  51  Vict.  c.  71,  8.  5. 

(6)  For  fonn  of  Inqnimtion,  see  50  &  51  Vict.  c.  71,  SchecL  2. 

(c)  Jbid.  H.  20.  {d)  Ibid,  s.  4  (5).  (c)  Ibid,  s.  5. 

(/)  B.  V.  Price,  L.  K.  12  Q.  B.  D.  247  ;  53  L.  J.  (M.C.)  51  ;  15  Cox, 
389 ;  33  W.  R.  45  n. ;  v.  also  JR,  v.  Stephenson,  L.  R.  13  Q.  B.  D.  331  ; 
53  L.  J.  (M.C.)  176  ;  52  J..  T.  (N.S.)  267  ;  33  W.  R.  244 ;  15  Cox,  679  ; 
Warb.  L.  C.  118. 

(0)  Tlie  old  mode  of  proceeding  by  appeal,  involvinga  trial  by  battle,  was 
aboliHbed  after  Thornton^ 8  Case  (i  B.  &  Aid.  405),  by  59  Geo.  3,  c.  46. 

(A)  A7iU,  p.  85. 
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apprehended,  he  is  then  obliged  to  give  evidence  befoie 
such  justice  ;  and  if  the  accused  is  committed  for  trial  he 
may  be,  and  usually  is,  bound  over  by  recognizance  to 
prosecute  and  give  evidence  (a). 

Director  of  In  order,  however,  to  provide   more  effectually  for  the 

cutions.  "*^    prosecution  of  offences,  Acts  have  been  passed  to  provide 

for  the  appointment  of  a  Director  of  Public  Prosecations 

with  a  staff  of  assistants  (b).     That  office  is  now  held  by 

the  Solicitor,  for  the,  time  being,  to  the  Treasury. 

The  duty  of  the  Dire(5tor  of  Public  Prosecutions  is  set 
forth  to  be — ^to  institute,  undertake,  or  carry  on,  under 
the  superintendence  of  the  Attorney-General,  criminal 
proceedings,  and  to  give  such  advice  and  assistance  to 
chief  officers  of  police,  clerks  to  justices,  and  other 
persons  concerned  in  any  criminal  proceeding,  respecting 
the  conduct  of  that  proceeding,  as  may  be  for  the  time 
being  prescribed  by  rules  made  under  the  Act,  or  may  be 
directed  in  a  special  case  by  the  Attorney-General  (c). 

The  rules  referred  to  were  to  provide  for  the  Director  of 
Public  Prosecutions  taking  action  in  cases  of  importance  or 
difficulty,  or  in  which  special  circumstances,  or  the  refusal 
or  failure  of  a  person  to  proceed  with  a  prosecution, 
rendered  the  action  of  the  Director  necessary  to  secure  the 
due  prosecution  of  an  offender  (d). 

These  regulations  were  published  in  the  year  1886,  and 
are  to  the  following  effect : — 

In  what  cases  The  cases  in  which  it  shall  be  the  duty  of  the  Director 
sMutoi^to  act.  ^^  public  Prosecutions  to  carry  on  a  criminal  proceeding 
are  :  where  the  offence  is  punishable  with  death,  or  is  of 
a  class  the  prosecution  of  which  had  hitherto  been  under- 
taken by  the  Solicitor  to  the  Treasury  ;  or  where  an  order 
in  that  behalf  is  given  by  the  Secretary  of  State  or  the 
Attorney-General  ;  or  where  it  appears  to  the  Director 


(a)  II  &  12  Vict.  c.  42,  88.  16,  20. 

[h)  42  &  43  Vict.  c.  22  ;  amended  by  47  &  48  Vict.  c.  58. 

(c)  42  &  43  Vict.  c.  22,  8.  2.  {d)  Ibid,  a.  2. 
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that  the  offence  is  of  such  a  character  that  a  prosecation 
is  required  in  the  pnblic  interest,  and  that^  owing  to  the 
importance  or  difficulty  of  the  case  or  other  circamstances, 
his  action  is  necessary  to  secure  the  due  prosecution  of 
the  offender. 

The  Director  of  Public  Prosecutions  is  also  to  give,  in  Advice  to 
any  case  which  appears  to  be  of  importance  or  difficulty,  jiipti<»B  and 
advice   to   clerks  of  justices  of  the  peace,  and  to  chief  o*^®"- 
officers   of  police,  and  to   such  other  persons  as  he  may 
think  right. 

When  it  is  brought  to  his  notice  that  a  case  has  been  Grown  cases 
reserved  for  the  opinion  of  the  High  Court  of  Justice  ^^^^^ 
under  the  Act  1 1  &  12  Vict.  c.  yS,  and  that  counsel  has 
not  been  instructed  for  the  prosecution,  if  he  thinks  the 
case  of  sufficient  importance,  or  is  directed  by  the  Attorney- 
General,  he  is  to  instruct  counsel  to  appear  for  the  pro- 
secution. 

The  Director  may  also  assist  prosecutors  by  authorising  Payment  of 
them  to  incur  special  costs  for  obtaining  scientific  evidence,  oF^rfvate^*" 
and  plans  or  models,  and  in  the  payment  of  extra  fees  to  prosecutors. 
counsel. 

The  Director  may  employ  any  solicitor  to  act  as  his 
agent  in  the  conduct  of  a  prosecution.  His  own  action 
is  in  all  respects  subject  to  the  direction  of  the  Attorney- 
General. 
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PLACE     OF     TRIAL. 

We  have  already  intimated  (a)  that  the  venae  in  the 
indictment,  or  place  from  which  the  grand  juiy  who 
have  found  the  bill  have  come,  is  also,  in  regnlar 
coarse,  the  place  where  the  trial  is  had.  It  is  now 
necessary  to  ascertain  what  that  place  is.  The  general 
common  law  rale  is,  that  the  venue  should  be  the 
jurisdiction  within  which  the  offence  is  committed; 
whether  such  jurisdiction  be  a  county,  a  division  of  a 
county,  a  district  including  more  than  a  county,  as  in 
.the  case  of  the  Central  Criminal  Court,  or  a  boiongh. 
To  the  general  rule  many  exceptions  have  been  made  by 
statute ;  and  these  we  now  proceed  to  enumerate  and 
classify : — 


In  any  county.      i.  The  venue  may  be  laid  in  any  county  (J)  for  the 
following  offences : — 

Extortion  (c). 

!       Resisting  or  assaulting  officers  of  the  excise  {d). 

Offences  against  the  Customs  Acts  (e). 

Endeavouring  to  seduce   soldiers  or  sailors  from  their 
duty,  or  inciting  them  to  mutiny  (/). 

ii.  The  venue  may  be  laid  in  the  county  where  the 

(a)  V.  p.  326. 

(6)  ^"j  **  county  "  in  this  chapter  must  he  understood  county,  diTiuon  of 
county,  district,  or  horough,  as  the  case  may  be. 
(c)  Y.  31  Eliz.  c.  5,  8.  4.  {d)  J  6i.S  Greo.  4,  c.  53,  s.  43. 

(e)  39  &  40  Vict.  c.  36,  §.  258. 
(/)  37  Geo.  3,  c.  70,  B.  2  ;  57  Geo.  3,  c.  7. 


In  county  of 
crime,  or 
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offence  was  committed,  or   where   the  offender  is  appre-  where  defen- 
hended^  or  is  m  custody: —  hended  or  in 

cu^odj. 

Forgery,  or  uttering  forged  matter  (a). 

Bigamy  (the  second  marriage  being  the  offence)  (b). 

Liarceny  or  embezzlement  by  persons  in  the    public 
service,  or  the  police  (c). 

On  the  trial  of  an  indictment  for  forgery,  the  jury 
fonnd  that  the  prisoner  was  guilty  of  forgery,  but  that 
there  was  no  evidence  of  the  forgery  having  been 
committed  within  the  jurisdiction  of  the  court ;  the 
prisoner  was  not  shown  to  have  been  in  custody  till  the 
time  when  the  trial  began :  it  was  held  that,  as  the 
prisoner  was  in  custody  before  the  court  at  the  time 
of  the  trial,  both  the  indictment  and  conviction  were 
good(d). 

Offences  relating  to  the  Post  Office :  if  committed 
upon  a  mail,  or  person  conveying  letters,  or  in  respect  of 
a  post-letter,  chattel,  money,  &c.,  sent  by  post,  the  venue 
may  be  either  as  above,  or  any  county  through  any  part 
of  which  the  mail,  person,  letter,  chattel,  &c.,  has  passed 
in  due  course  of  conveyance  by  post  (e). 

iii.  Either  where  the  offence  was  committed,  or  in  in  oonnty  of 
any  adjoining  county : —  S^fnSg 

oonnty. 

Plundering  a  wrecked  ship  (/). 

Where  the  offence  was  committed  within  the  county 
of  a  city  or  town  corporate  (except  London,  Westminster, 
or  Southwark),  e.g.j  Berwick,  Newcastle,  Bristol,  Chester, 
Exeter,  and  Hull,  it  may  be  tried  in  the  next  adjoining 
county  (g). 


(a)  24  &  25  Vict.  c.  98,  8.  41.  (6)  Ibid.  c.  100,  s.  57. 

(c)  Ibid.  c.  96,  B.  70. 

(d)  £.  V.  Smyihies,  19  L.  J.  (M.C.)  31 ;  I  Den.  C.  C.  498 ;  2  C.  &  K. 
878.  (c)  7  Wm.  4  &  I  Vict.  c.  36,  8.  37. 

(/)  24  &  25  Vict.  e.  96,  8.  64. 

to)  38  Geo.  3,  c.  52;  51  Geo.  3,  c.  100;  14  &  15  Vict/c.  55,  ss.  19,  23, 
24 ;  c.  160,  8.  23. 
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Where  a  felony  or  misdemeanor  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  of  the  boundary,  or  is  begun  in  one  county  and 
completed  in  another^  the  venue  may  be  laid  in  either 
county  (a). 

wiSch^dSen-        ^^'  ^^    ^^^    place    where    the    offender    is,    or     is 

dant  is,  or  is     brought : 

brought. 

Offences  against  the  customs  on  the  high  seas,  upon 
the  offender  coming  to  land  (J). 

Forcing  on  shore,  or  leaving  behind  in  any  place  out 
of  the  Queen's  dominious  any  of  the  crew  (c). 

Where  the  y^  In  either  county,  where  the  offence  was  committed 

offence  was  .  i 

committed       partly  lu  oue,  partly  m  another  : — 

partly  in  one 

^n  anoUien^^^  Uttering  counterfeit  coin  in  one  county  and  within 
ten  days  uttering  in  another  ;  or  two  persons  acting  in 
concert  in  two  or  more  counties  (d). 

If  larceny,  simple  or  compound,  is  committed  in  one 
county,  and  the  thief  carries  the  goods  into  another,  he 
may  be  indicted  for  the  simple  or  compound  larceny  in 
the  county  where  he  committed  it ;  or  as  for  simple 
larceny  in  the  county  into  which,  or  in  any  of  the 
counties  through  which,  he  carried  the  goods  (e). 

Where  a  letter  containing  the  false  pretence  alleged 
was  written  and  posted  by  the  prisoner  at  Nottingham 
to  the  prosecutor  in  France,  from  whom  a  draft  for  the 
sum  of  money  asked  for  by  the  prisoner  was  received 
by  him  at  Nottingham,  which  draft  was  there  cashed  by 
him,  it  was  held  that,  as  the  false  pretence  was  made 
and  the  money  obtained  by  means  of  it  received  at 
Nottingham,  there  was  jurisdiction  to  try  the  prisoner 
there  (/). 


(a)  7  Geo.  4,  c.  64,  s.  12.  (6)  39  &  40  Vict.  c.  36,  s.  229. 


(c)  57  &  58  Vict.  c.  60,  S8.  187,  684. 

(d)  24  &        " 


25  Vict.  c.  99,  8.  28.  («)  Ibid,  c.  96,  8.  114,  v.  Arch.  40. 

(/)  M.  V.  Holmes,  L.  K.  12  Q.  B.  D.  23  ;  53  L.  J.  (M.C.)  37  ;  32  W.  R. 

372. 
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Conspiracy,  &c.,  where  acts  are  done  by  any  of  the 
conspirators  in  furtherance  of  the  design  in  different 
counties. 

Libels,  threatening  letters,  challenges,  &c.,  either  in  the 
county  from  which  sent,  or  where  received. 

And,  generally,  where  the  offence  is  began  in  one 
county  and  completed  in  another,  the  venue  may  be  laid 
in  either  county  (a). 

vi.  In  felonies  or  misdemeanors  committed  upon  any  offences  com* 
person,  or  on,  or  in  respect  of,  any  property,  in  or  upon  jIJuraeyTby 
any    coach,   cart,   or    other    carriage    employed    in    any  ^^^  ^^  water, 
journey,  or  any  vessel  employed  in  river,  canal,  or  inland 
navigation,  the  venue  may  be  laid  in  any  county  through 
which  the  coach,  or  through  which  or  between  which  the 
vessel  passed  in  the  journey  (b). 

vii.  Receivers  of  stolen  property,  whether  charged  as  Receivers, 
accessories  after  the  fact,  or  with  a  substantive  felony,  or  ^   ^® 
with  a  misdemeanor  only,  may  be  tried  in  the  county  in 
which  they  have  or  had  the  property  in   their  possession, 
or  in  which  the  principal  may  be  tried  (c). 

viii.  In  the  case  of  felonies  wholly  committed  within  Accessories, 
England  or  Ireland,  accessories  before  the  fact  (who,  ^^®^®  *"®  ' 
however,  may  now  be  tried  in  all  respects  as  if  principal 
felons  (d)  ),  and  accessories  after  the  fact,  may  be  tried 
(a)  by  any  court  which  has  jurisdiction  to  try  the  prin- 
cipal ;  or  (b)  in  any  county  in  which  the  act  by  reason 
of  which  such  person  is  an  accessory  has  been  committed. 
In  other  cases  (i.e,,  when  not  wholly  committed  within 
England  or  Ireland),  by  any  court  having  jurisdiction  to 
try  the  principal  felony  or  any  felonies  committed  in  any 
county  in  which  the  accessory  is  apprehended  or  is  in 
custody  (e), 

ix.   Where    any    person    being    feloniously    stricken,  Blow,  Ac, 

followed  by 

— -  death. 


(a)  7  Geo.  4,  c.  64,  s.  12  ;  v.  Arch.  43.  (6)  Ibid.  a.  13. 

(c)  24  &  25  Vict.  c.  96,  8.  96.  (d)  V.  p.  30. 

(e)  24  &  25  Vict.  c.  94,  s.  7. 
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poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place 
oat  of  England  and  Ireland,  dies  in  England  or  Lreland, 
or  vice  versdy  the  offence  may  be  dealt  with  in  any  oounty 
in  England  or  Ireland  in  which  the  death,  or  the  stroke. 
poisoning,  or  hurt  happened  (a). 

f^S^fl.        .  ^-  ^  indictments  for  being  at  large  before  the  expira- 

porution,  &c,  tion  of  a  sentence  of  transportation  or  penal  servitude, 

the  venne  may  be  laid  either  in  the  county  where  the 

defendant  is  apprehended,  or  in  that  from  which  he  was 

ordered  to  be  transported,  &c.  (&). 

^S'*?^^^®^;        xi.  As  to  offences  committed  abroad : — 

mitted  abroad. 

Where  treason  or  misprision  of  treason  is  committed 
out  of  the  realm  (i,e.,  out  of  the  United  Kingdom  of 
Great  Britain  and  Ireland),  the  venue  may  be  laid  in 
Middlesex,  if  the  trial  is  to  be  in  the  Queen's  Bench 
Division,  or  in  such  county  as  the  Queen  names^  if  she 
appoints  a  commission  to  try  the  offence  (c). 

Treasons  cotnmitted  in  Ireland,  Scotland  or  Wales,  are 
not  within  the  meaning  of  the  enactment  just  referred 
to,  but  treasons  committed  in  the  Isle  of  Man,  Guernsey, 
Jersey,  Sark,  and  Aldemey,  or  in  our  foreign  plantations, 
are  (d). 

When  a  subject  of  the  Queen  commits  homicide  on 
land  out  of  the  United  Kingdom,  he  may  be  tried  in  any 
county  in  England  or  Ireland  where  he  is  apprehended 
or  is  in  custody  (e). 

For  offences  committed  on  the  high  seas  and  other 
places  within  the  jurisdiction  of  the  Admiralty  (/),  the 
offender  may  be  tried  in  any  county  where  he  is  in 
custody — or,    if    the   crime    is    an    indictable    offence 


(a)  24  &  25  Vict.  0.  100,  8.  10. 
{b)  5  Geo.  4,  c.  84,  8.  22 ;  20  Sc  2Z  Vict.  c.  3,  s.  3. 
(c)  35  Hen.  8,  c.  2,  s.  i.     A8  to  offences  committed  abroad,  t.  also  53  ft 
54  %  ict.  c.  37. 
{d)  4  iDst.  124. 
(e)  24  Sc  25  Vict.  c.  100,  8.  9. 
(/)  A8  to  jurisdiction  of  the  Admiralty,  ice,  v.  p.  295. 
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mentioned  in  one  of  the  Consolidated  Acts^  also  where  he 
is  apprehended  (a). 

In  the  case  of  indictments  preferred  at  the  Central  CeDtni 
Criminal  Court,  the  district  within  its  jurisdiction  (b)  is  oou^ 
to  be  deemed  as  one  county,  for  all  purposes  of  venue, 
and   the  venue   is   '*  Central    Criminal  Court,   to  wit." 
Offences  committed  in  detached  parts  of  counties  may  be  Detached 
dealt  with  as  if  committed  in  the  county  wholly  or  in  ^^ties. 
part  surrounding  (c). 

(a)  7  &  8  Vict  c.  2 ;  ii  &  12  Vict.  c.  42,  s.  2,  providing  for  the  arrest  and 
examination  of  the  accused  in  the  connty,  Sec.,  wnere  he  may  reside  or  be ; 
24  &  25  Vict.  c.  96,  s.  115  ;  c.  97,  8.  72 ;  c.  98,  s.  50  ;  c.  99,  s.  36 :  o.  100, 
8.  68.  57  Sc  58  Vict.  c.  60.  8.  686.  As  to  trial  at  the  Central  Criminal 
Court,  y.  4  &  5  Wm.  4,  c.  36,  8.  22,  and  44  &  45  Vict.  c.  64,  s.  2. 

(6)  y.  p.  294.  (c)  2  &  3  Vict.  c.  82,  8.  I. 
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CHAPTBE  VII. 

THE     GRAND     JURY. 

The  bill  of  indictment  (as  yet  it  is  only  a  "  bill,"  and  is 
not  correctly  termed  an  indictment  until  fonnd  trae  by  the 
grand  jury)  having  been  drawn  up,  the  next  step  is  to 
submit  it  to  the  grand  jury. 

The  grand  Who  are  the  grand  jury  ?     The  sheriff  of  every  county 

chc«'en.°  is  required  to  return  to  every  sessions  of  the  peace,  and 

every  commission  of  oyer  and  terminer,  and  of  gaol 
delivery,  twenty-four  good  and  loyal  men  of  the  county, 
''  to  inquire  into,  present,  do  and  execute  all  those  things 
which,  on  the  part  of  our  Lady  the  Queen,  shall  then  be 
commanded  them."  Grand  jurors  at  the  assizes,  or  at 
the  borough  sessions  (at  the  latter  they  must  be  burgesses, 
45  &  46  Vict.  c.  so,  s.  186),  do  not  require  any  qualifi- 
cation by  estate ;  at  the  county  sessions  they  must  have 
the  qualification  required  of  petty  jurors  (a).  At  the 
assizes,  the  grand  jury  generally  consists  of  gentlemen  of 
good  standing  in  the  county. 

The  gnrand  jury  After  the  court  has  been  opened  in  the  usual  way  by 
IZ"^^  the  crier  making  proclamation,  the  names  of  those  sam- 
moned  on  the  grand  jury  are  called.  As  many  as  appear 
upon  this  panel  are  sworn.  They  must  number  twelve  at 
least,  but  not  more  than  twenty-three,  so  that  twelve  may 
be  a  majority  (6).  The  usual  proclamation  against  vice  and 
profaneness  is  read  ;  and  then  the  person  presiding  in  the 
court — the  judge  at  the  assizes,  the  chairman  at  the 
county  sessions,  the  recorder   at  the  borough  sessions — 

(a)  6  Geo.  4,  c.  50,  s.  I. 
{h)  2  Burr.  1088. 


THE    GRAND   JURY.  349 

charges  the  grand  jury.  The  object  of  this  charge  is  to 
assist  the  grand  jury  in  coming  to  a  right  conclnsion,  by 
directing  their  attention  to  points  in  the  various  cases 
about  to  be  considered  by  them  which  require  special 
attention. 

The  charge  having  been  delivered,  the  grand  jury  Examination 
withdraw  to  their  own  room,  having  received  the  bills  of  byThe^gmnd 
indictment.  The  witnesses  whose  names  are  indorsed  on  ^^'"^• 
each  bill  are  sworn  as  they  come  to  be  examined  in  the 
grand  jury  room ;  the  oath  being  administered  by  the 
foreman,  who,  as  each  witness  is  examined,  writes  his 
initials  opposite  to  the  name  on  the  back  of  the  bill  (a). 
Only  the  witnesses  for  the  prosecution  are  examined, 
as  the  function  of  the  grand  jury  is  merely  to  inquire 
whether  there  is  sufficient  ground  to  put  the  accused  on 
his  trial.  If  the  majority  of  them  (which  majority  must  The  finding  of 
consist  of  twelve  at  least)  think  that  the  evidence  *^®  ^""^'^  ^'''^' 
adduced  makes  out  a  sufficient  case,  the  words  "  a  trae 
bill "  are  indorsed  on  the  back  of  the  bill ;  if  they  are  of 
the  opposite  opinion,  the  words  *'  not  a  true  bill  "  are  so 
indorsed,  and  in  this  case  the  bill  is  said  to  be  ignored 
or  thrown  out.  They  may  find  a  true  bill  as  to  the 
charge  in  one  count,  and  ignore  that  in  another ;  or  as 
to  one  defendant  and  not  as  to  another  ;  but  they  cannot, 
like  a  petty  jury,  return  a  special  or  conditional  finding,  or 
select  part  of  a  count  as  true  and  reject  the  other  part  (&). 
When  one  or  more  bills  are  found,  some  of  the  grand  jury 
come  into  court  and  hand  the  bills  to  the  clerk  of  arraigns, 
or  clerk  of  the  peace,  who  states  to  the  court  the  name  of 
the  prisoner,  the  charge,  and  the  indorsement  of  the  grand 
jury.  They  then  retire  and  consider  other  bills,  until  all  are 
disposed  of ;  after  which  they  are  discharged  by  the  judge, 
chairman,  or  recorder,  presiding. 

If  the  bill  is  thrown  out,  although  it  cannot  again  be  Oonseonences 
preferred  to  the  grand  jury  during  the  same  assizes  or  behig^thrown 
sessions,   it  may  be  preferred  and  found  at  subsequent  ^^^ 

(a)  19  &  20  Vict.  c.  54,  8.  i« 
(6)  Arch.  88. 
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assizes  or  sessions,  of  course  within  the  time  limited  for 
the  prosecution,  if  there  be  any  time  so  limited  (a).  We 
may  anticipate,  by  reminding  the  reader  that  this  cannot 
be  done  in  respect  of  the  same  offence  if  the  petty  jnry 
have  returned  a  verdict  (J). 

BiUs  preferred       We  have  pursued  the  ordinary  method    of   criminal 
^vkms         procedure  by  supposing  that,  in  the  first  instance,  there 
eumination     j^g^g  \^qq^    an    examination  before  the  magistrate.     Bat 
magistrate,      this  need  not  always  take  place.     With  certain  excep- 
tions, a  person  may  prefer  a  bill  of  indictment  against 
another  before  the  grand  jury  without  any  previous  inquiry 
into  the  truth  of  the  accusation  before  a  magistrate,  and 
even  where  the  magistrate  may  have  refused  to  commit 
for  trial.    This  general  right  was,  at  one  time,  a  universal 
right,  and   was   often  the  engine  of  tyranny  and  abuse. 
It  is  easy  to   conceive  how  an  innocent  man's  character 
might  be  injured,  or  at  least  how  he  might  be  put  to 
great  expense  and   inconvenience  in  defending  himself 
against  a   charge  founded  on  a  true  bill  returned  by  the 
grand  jury,  who  have  heard  only  the  evidence  for  the 
prosecution.      A    substantial    check  was  put  upon  this 
grievance  by  the  Vexatious  Indictments  Act  (c).     It  pro- 
vides that  no  bill  of  indictment  for  any  of  the  offences 
enumerated  below   shall  be  presented  to  or  found  by  a 
grand  jury  unless  one  of  the  following  steps  has  been 
taken : — (a)  The  prosecutor  or  other  person  presenting 
such  indictment  has  been  bound  by  recognizance  to  pro- 
secute or  give  evidence  against  the  accused ;  or  (b)  the 
accused  has  been  committed  to  or  detained  in  custody,  or 
has  been  bound  by  recognizance  to  appear  to  answer  an 
indictment  for  such  offence  {d)  \  or  (c)  unless  the  indict- 
ment has  been  preferred  by  the  direction,  or  with  the 
consent  in  writing,  of  a  judge  of  the  High  Court,  or  the 
Attorney  or  Solicitor-General,  or  (d)  in  case  of  an  indict- 


Vexatious 

Indictments 

Act. 


(a)  Arch.  89;  ▼.  p.  334.  (6)  v.  p.  441. 

(c)  22  &  23  Vict.  c.  17,  8.  I. 

\d)  See  6.  2,  as  to  a  justice  refusing  to  commit  or  bail  a  person  charged 
before  him,  in  which  case  the  JQKtice  is  bound,  if  the  prosecutor  require  it, 
to  bind  him  oyer  to  prosecute  under  this  Act 
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ment  for  perjury,  by  the  direction  of  any  court,  judge,  or 
pnbUc  functionary  authorised  by  1 4  &  15  Vict.  c.  1 00 
to  direct  a  prosecution  for  perjury.  The  offences  referred  Offences  dealt 
to  are  : — Perjury,  subornation  of  perjury,  conspiracy,  let.  ^ 
obtaining  money  or  property  by  false  pretences,  keeping 
a  gambling-house,  keeping  a  disorderly  house,  indecent 
assault;  and  now,  by  the  Debtors  Act,  1869(a),  any 
misdemeanor  xmder  the  second  part  of  that  Act ;  also  by 
the  Newspaper  libel  and  Registration  Act,  i88i(&), 
libel  and  offences  against  that  Act ;  misdemeanors  under 
the  Criminal  Law  Amendment  Act^  1885(c);  lastly, 
indictable  offences  under  the  Merchandise  Marks  Act, 
1887(d).  The  object  of  this  salutary  provision  was 
furthered  by  a  subsequent  statute  (e),  which  allows  the 
court  trying  an  indictment  for  any  of  such  offences  (unless 
the  defendant  has  been  bound  over  to  answer  the 
indictment)  in  its  discretion,  to  order  the  prosecutor  to  pay 
costs  and  expenses  to  the  accused  in  the  event  of  the  latter's 
acquittal.  The  Vexatious  Indictments  Act  does  not,  how- 
ever, apply  to  cases  where  the  court  itself  has  given  leave 
for  the  indictment  to  be  preferred  (/). 

(a)  32  &  33  Vict.  c.  62,  s.  18. 

(b)  44  &  45  Vict.  c.  60,  8.  6. 

(c)  48  &  49  Vict.  c.  69,  8.  17.     As  to  misdemeanors  under  this  Act, 
▼.  p.  168  et  «eg. 

(d)  50  &  51  Vict.  c.  28  s.  13. 

(<)  30&  31  Vict.  c.  35,  s.  2.  if)  Ibid,  s.  i. 
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PROCESS. 

Process,  The  grand  jury  have  found  a  true  bill.     The  next  point 

to  be  considered  is  the  process  (the  writs  or  judicial 
means)  issued,  or  made  to  proceed,  to  compel  the  attend- 
ance of  the  accused  to  answer  the  charge.  Of  course 
this  is  not  required  if  he  is  in  custody  or  if,  having  been 
bound  by  recognizance  to  appear  and  take  his  trial,  he 
surrenders  to  his  bail  ;  in  such  case  he  may  be  tried  as 
soon  as  is  convenient.  If  he  is  in  custody  of  another 
court  for  some  other  offence,  the  course  is  to  remove  him 
by  a  writ  of  Iwheas  corpus,  and  bring  him  up  to  pleads 
But  if  he  is  already  in  the  custody  of  the  same  court, 
there  is  no  need  for  such  writ  (a), 

when  it  issues.  If,  however,  an  indictment  has  been  found  in  the 
absence  of  the  accused,  and  he  is  not  in  custody  and  has  not 
been  bound  over  to  appear  at  the  assizes  or  sessions,  then 
process  must  issue  to  bring  him  into  court. 

Warrant  Prooess  in  Ordinary  cases  is  now  regulated  by  1 1  &  1 2 

ma^istr^*  Vict.  c.  42,  s.  3.  When  an  indictment  has  been  found 
at  the  assizes  or  sessions  against  some  person  who  is  at 
large,  the  clerk  of  indictments,  or  clerk  of  the  peace, 
after  such  assizes  or  sessions,  upon  the  application  of  the 
prosecutor  or  any  person  on  his  behalf,  will  grant  a 
certificate  of  such  indictment  having  been  found.  Upon 
production  of  this  certificate  to  any  justice  of  the  jurisdic- 
tion where  the  offence  is  alleged  to  have  been  committed, 
or  in  which  the  accused  resides,  or  is,  or  is  suspected  of 

(a)  30  &  31  Vict.  c.  35,  8.  10. 
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residing  or  being,  such  justice  must  issne  his  warrant  to 
apprehend  the  person  so  indicted  and  bring  him  before 
some  justice  of  the  jurisdiction,  who,  upon  proof  by  oath 
that  the  person  present  is  the  person  indicted,  will,  with- 
out further  inquiry  or  examination,  commit  him  for  trial 
or  admit  him  to  bail  (a).  Provision  is  also  made  for  the 
backing  of  such  warrant  if  the  accused  is  out  of  the 
above  jurisdiction  (6).  If  he  is  already  in  prison,  the 
justice  must  issue  his  warrant  to  the  gaoler,  ordering  him 
to  detain  him  until  removed  by  haieas  corpus  or  otherwise 
in  due  course  of  law  (c). 

Another  mode  of  proceeding  is,  for  the  court  before  Benoh 
whom  the  indictment  is  found  to  issue  a  bench  warraTd  ^*^'*^** 
for  the  arrest  of  the  accused,  and  to  bring  him  imme- 
diately before  such  court.  At  the  assizes  it  is  signed  by 
the  judge,  at  sessions  by  two  justices  of  the  peace.  It 
has  been  said,  however^  that  this  process  only  applies 
to  cases  of  misdemeanor  (d).  Any  judge  of  the  Queen's 
Bench  Division,  upon  affidavit  or  certificate  that  an 
indictment  has  been  found,  or  information  filed  in  that 
coui*t,  against  any  person  for  a  misdemeanor,  may  issue 
his  warrant  for  apprehending  and  holding  the  accused 
to  bail,  and  in  default  of  bail  he  may  commit  him  to 
prison  {e). 

In  cases  not  provided  for  as  above,  the  following  are  Process  in 
the  steps.  In  misdemeanors,  when  an  indictment  is  ^*  ®^  *^®** 
found,  a  writ  of  venire  facias  ad  respondendum  (which 
may  be  issued  by  the  Queen's  Bench  Division,  a  judge 
of  assize,  or  a  court  of  quarter  serious)  is  issued,  its 
nature  being  a  summons  to  cause  the  party  to  appear. 
If  he  makes  default  in  appearing  to  answer  to  this  writ, 
a  writ  of  distringas  may  be  issued  from  time  to  time.  If 
he  still  fails  to  appear,  and  the  sheriff  makes  return  that 
he  has  no  lands,  a  writ  of  capias  ad  respondendtcm,  com- 
manding the  sheriff  to  take*  his  body  to  answer  the 
charge,  may  be  issued  ;  and  if  he  is  not  taken  upon  the 

(a)  II  &  12  Vict.  c.  42,  8.  3.  (6)  Jbid.  s.  11. 

(c)  Ibid,  8.  3.  (d)  Arch.  93.  (e)  48  Geo.  3,  c.  58,  s.  i. 
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first  capiaSy  a  second  and  a  third,  termed  an  alias  and  a 
pluries,  may  issue.  Upon  an  indictment  for  felony  a 
capias  may  issue  in  the  first  instance. 

If  none  of  these  modes  of  summary  process  are  effec- 
tual, the  accused  is  liable  to  outlawry ^  the  consequences 
difiering  according  as  the  charge  is  one  of  misdemeanor 
or  felony. 

First,  in  the  case  of  misdeinearwrs. — ^The  proceedings 
are  by  venire  famaSy  distringas,  capias,  alias  capias^  pluries 
capias^  as  above.  If  none  of  these  measures  accomplish 
their  object,  a  writ  of  eodgent  is  awarded,  by  which  the 
sheriff  is  required  to  proclaim  or  exact  the  defendant, 
and  call  him  five  successive  county  court  days,  charging 
him  to  appear  upon  pain  of  outlawry.  The  defendant 
still  not  appearing  on  the  fifth  county  court  day,  judg- 
ment of  outlawry  is  pronounced  by  one  of  the  coroners 
for  the  county.  The  judgment  of  outlawry  in  misde- 
meanors operates  as  a  conviction  of  contempt  for  not 
answering  (a). 

In  felonies  (including  treason)  the  proceedings  are  in 
theory  somewhat  more  summary,  but  in  practice  they  are 
very  similar  to  the  above.  The  outlawry  amounts  to  a 
conviction  of  the  offence  charged  in  the  indictment,  as  if 
the  defendant  had  been  found  guilty  by  a  jury.  Formerly 
an  outlawed  felon  was  considered  as  literally  oat  of  the 
pale  of  the  law,  and  it  was  said  (though  perhaps  erro- 
neously (&),  that  he  might  be  killed  by  any  one;  but 
now  it  would  be  murder,  unless  the  killing  were  caused 
in  an  endeavour  to  apprehend  him.  Any  one  may  arrest 
an  outlaw  on  a  criminal  prosecution,  either  with  or  with- 
out writ  or  warrant  of  capias  utlagatum,  in  order  to  gfive 
him  up  to  the  law  (c). 

Oonseqnenoes       The  general  consequences  of  outlawry,  both  in  felonies 
awry.     ^^^  misdemeanors,  are  the  following  :  The  person  outlawed 

(a)  Arch.  93.  (b)  v,  Bracton,  128. 

(c)  4  Bl.  319.  As  to  the  practice  in  outlawry,  see  Crown  Office  Roles, 
1886,  IT.  99-121.  The  most  scrapuloas  conformity  with  the  prescribed 
practice  is  required. 
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is  dvUiter  mortuus.  His  goods  are  forfeited  from  the 
exigent,  his  lands  from  the  outlawry,  and  the  Act  abolish- 
ing forfeiture  in  general  does  not  interfere  with  this  (a). 
He  cannot  hold  property  given  or  left  to  him.  He 
cannot  sue  on  his  own  contract,  nor  can  he  sue  for  the 
redress  of  any  injury.  He  may  be  ^  witness,  but  cannot 
be  a  juror  (J). 

Afl  to  the  reversed  of  the  outlawry. — If  there  has  been  Reversal  of 
any  mistake  or  omission  in  the  proceedings,  or  for  other 
cause — for  example,  if  the  defendant  was  in  prison — the 
accused  may  have  the  benefit  of  this.  In  cases  of  felony 
he  must  render  himself  into  custody  and  pray  the  allow- 
ance of  the  writ  of  error  in  person  ;  if  it  be  reversed,  he 
must  still  meet  the  indictment.  In  other  cases  he  may 
appear  by  attorney  (c). 

Process  on  informations  is  similar  to  that  on  indict-  Prooess  on 

.  Tkj.j.1./?!.  •!_  •j.^T  informations. 

ments.  But  the  first  process  is  by  wnt  of  suopcena, 
instead  of  venire;  and  then,  if  this  is  not  effectual ,  a 
capias.  But  if  it  is  necessary  to  proceed  to  outlawry,  the 
first  process  is  by  venire  facias  (as  in  an  indictment  for 
misdemeanor),  and  not  by  sfubpoena  (d). 

The  appearance  of  the  accused  having  been  enforced  in 
this  way,  or  voluntarily  made,  the  next  step  is  to  arraign 
him.  But  we  must  first  treat  of  an  exceptional  proceed- 
ing, which  sometimes  at  this  stage  intervenes  to  remove 
the  proceedings  to  a  higher  court. 

(a)  33  ^  34  Vict.  c.  23,  s.  i.  (6)  v.  Bac.  Abr. 

{c)  4  &  5  Wm.  &  M..  c.  18 ;  v»  Solomon  v,  Oraham,  5  £11.  &  Bl.  320. 

(d)  V.  I  Chit.  Cr.  L.  865. 
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CHAPTER   IX 

CERTIORARL 

Uertiorari.       We  have  already  ascertained  where  the  trial  of  an  offence 
will,  in   the   regular  coarse  of  things,  take  place.      Bat 
any  criminal  proceeding  may  be  removed  by  a  writ  of 
certiorari  into  the  Queen's  Bench  Division^  the  anpreme 
court  of  criminal  jurisdiction.     This  writ  is  directed  to 
the  inferior  court,  requiring  it  to  return  the  records  of 
an  indictment,  or  inquisition  depending  before  it,  so  that 
the  party  may  have  a  trial  in  the  Queen's  Bench  Division, 
or  before  such  justices  as  the  Queen  shall  assign  to  hear 
and  determine  the  cause.     The  result  is,  that  the  jurisdic- 
tion of  the  inferior  court  is  superseded,  and  all  subsequent 
proceedings  there  are  illegal,  unless  the  Queen's  Bench 
remands  the  record  back  to  the  inferior  court  for  triaL 
When  the  writ  The  proper  time  to  apply  for  this  writ  is  before  issue  is 
appUed  for.      joined  on  the  indictment,  or  at  least  before  the  jury  are 
sworn  ;  but  it  has  been  allowed  at  any  time  before  judg- 
ment, and  even  afterwards,  when  error  does  not  lie.     But 
applications  at  such  a  stage  are  discouraged,  and  special 
cause  must  be  shown  (a). 

In  what  oases        The  writ  is  demandable  as  of  right  by  the  Crown,  and 
granted.  issues  as  of  course  when  the  Attorney-General  or  other 

officer  of  the  Crown  applies  for  it,  either  as  prosecutor  or 
as  conducting  the  defence  on  behalf  of  the   Crown  (J). 
Formerly,  it    was  granted  almost    of   course    to    private . 
prosecutors ;  but  now   by  them,  as  by  defendants,  leave 
must  be  applied  for,  and  this  may  be  refused  (c).     It  is 

(a)  2  Hawk.  c.  27,  s.  28 ;  v.  R,  v,  Oarnde,  2  A.  &  E.  266. 

(b)  R.  V.  Eaton,  2  T.  R.  89. 

(c)  5  &  6  Wm.  4»  c.  33 ;  Crown  Office  Roles,  1886,  r.  29. 
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also    provided    that   no   indictment  (except   indictments 
against   bodies   corporate  not   authorised  to  appear   by 
attorney  in  the  court  in  which  the   indictment  is  pre- 
ferred) shall  be  removed  into  the  Queen's  Bench  Division 
or  Central  Criminal  Court  by  writ  of  certiorari  either  at 
the    instance  of  prosecutor  or  of   defendant  (except  the 
Attorney-General  on  behalf  of  the  Crown),  unless  it  be 
made  to  appear  to  the  court  from  which  the  writ  is  to 
isBuOy  by  the  party  applying  for  the  same,  (a)  that  a  fair 
and  impartial  trial  of  the  case  cannot  be  had  in  the  court 
below ;  or   (b)  that  some  question  of  law  of  more  than 
usaal  difficulty  and  importance  is  likely  to  arise  upon  the 
trial ;  or  (c)  that  it  may  be  necessary  to  have  a  view  of 
the  premises  in  respect  whereof  the  indictment  is  pre- 
ferred ;  or  (d)  that  a  special  jury   may  be    required  to 
insure  a  satisfactory  trial  (a).     But,  among  other  cases, 
an  application  by  the  defendant  will  not  be  granted  for 
the    removal    of  an   indictment    for    perjury,  or   other 
heinoas  misdemeanors  when  the  delay  tends   to    defeat 
the  prosecution  (6),  nor  usually  for  a  felony  (c).     Nor  in 
general  will  it  be  removed  from  a  court  of  competent 
jurisdiction  where  one  of  the  judges  of  the  High  Court 
presides,  except  by  consent  of  the  prosecutor  (d). 

The  mode  of  obtaining  the  writ  by  private  prosecutors 
or  by  defendants  as  settled  by  the  Crown  Office  Eules, 
1886,  is  the  following  : — 

Every  application  for  a  writ  of  certiorari  to  remove  Mode  of 
an  indictment  must,  during  the  sittings,  be  made  to  a  wnt.*^^ 
Divisional  Court  by  motion  for  an  order  nisi  to  show 
cause,  and  in  the  vacation^  to  a  judge  at  chambers,  for 
a  summons  to  show  cause ;  but  where,  from  special 
circumstances,  the  court  or  a  judge  may  be  of  opinion 
that  the  writ  should  issue  forthwith,  the  order  may  be 
made  absolute  in  the  first  instance.  Every  application 
must  be  supported  by  an  affidavit  showing  the  grounds 

(a)  CrowD  Office  Rules,  1886,  r.  29.  (6)  2  Hawk.  c.  27,  s.  28. 

(c)  B,  V.  Mead,  3  D.  &  R.  301 ;  -tf.  v.  Beynolds,  12  L.  T.  (N.S.)  580. 

(d)  Arch.  no. 
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upon  whicb  it  is  made.  Upon  the  retam  of  the  order 
nisiy  or  of  the  summons,  as  the  case  may  be,  the  oouit  or 
judge  will,  if  soflBcient  canse  be  shown,  order  a  writ  d 
certiorari  to  iasae.  No  writ  of  certiorari  will  be  allowed 
unless  the  person  at  whose  instance  it  has  been  issaed 
enters  into  a  recognisance  with  sufficient  sureties,  con- 
ditioned to  proceed  forthwith  to  trial  of  the  indictment, 
and  to  pay  the  costs  of  the  opposite  party  snbsequentiy 
to  the  removal  of  the  indictment,  in  case  such  opposite 
party  should  succeed  at  the  triaL 

c^c  p  Provision  is  made  by  statute  (a)  for  the  trial  at  the 

Central  Criminal  Court  of  indictments  or  inquisitions  for 
felonies  or  misdemeanors  committed  out  of  the  jniisc'ie- 
tion  of  the  Central  Criminal  Court,  which  have  been 
removed  by  certiorari  into  the  Queen's  Bench  Division ; 
and  for  the  removal  of  any  such  indictment  or  inquisition 
by  order  of  the  Queen's  Bench  Division  directly  into  the 
Central  Criminal  Court  from  an  inferior  court. 

(a)  19  &  20  Vict  c.  16,  ss.  I,  3. 
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CHAPTER   X. 

TIME  OF    TRIAL,    ETC. 

A   TRUE  bill   has  been  found  against  the  defendant,  and  Time  of  trial 
his  attendance  has  been   secured  by  one   of  the  means 
indicated  above.     When  will  he  take  his  trial  at  the  hands 
of  the  petty  jury  ? 

Indictments  for  felony  are  tried  at  the  same  assizes  or  in  feioniea^ 
sessions  at  which  they  are  found  by  the  grand  jury. 
The  trial  may,  however,  be  postponed  to  the  next  assizes 
or  sessions,  on  the  application  of  either  the  prosecutor  or 
the  defendant.  But  he  must  satisfy  the  court  by  affi- 
davit that  there  is  sufficient  cause  for  the  postponement, 
such  as  the  illness  or  unavoidable  absence  of  a  material 
witness.  The  defendant  wUl  be  detained  in  custody  till 
the  trial,  or  admitted  to  bail ;  or,  if  the  application  for 
postponement  is  made  by  the  prosecution,  the  defendant 
may  be  discharged  on  his  own  recognizances  (a).  But  a 
judge  of  assize  has  power,  on  the  application  of  the 
Crown^  and  notwithstanding  the  prisoner's  demand  for  an 
immediate  trial,  to  postpone  such  trial  a  second  time 
after  the  bill  has  been  found  by  the  grand  jury,  without 
ordering  the  prisoner's  release  on  bail,  if  satisfied  that 
such  postponement  is  necessary  to  secure  the  ends  of 
justice  (6). 

In    misdeTneanorSy  formerly  when    the  defendant  was  in  misde- 
not  in  custody,  it  was  the  practice  not  to  try  him  at  the 
same  assizes  or  sessions  at  which  he  pleaded  not  guilty  to 
the  indictment,  but  to  require  him  to  give  security  to 

(o)  B.  V.  Btardmorey  7  C.  &  P.  497.         {h)  R.  v.  Dripps^  13  Cox,  25. 
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appear  at  the  next  assizes  or  sessions.  Bat  now  it  is 
provided  generally  that, — No  person  prosecuted  is  en- 
titled to  traverse  or  postpone  the  trial  of  any  indictmott 
fonnd  against  him,  provided  that,  if  the  court  be  of 
opinion  that  the  defendant  ought  to  be  allowed  a  fVirther 
time,  either  to  prepare  for  his  defence  or  otherwise,  it 
may  adjourn  his  trial  to  the  next  subsequent  session, 
upon  such  terms  as  to  bail  or  otherwise  as  may  seem 
proper  (a). 

Order  of  trial.  As  to  the  order  of  trial  of  prisoners  at  the  same  assises 
or  sessions,  the  indictments  found  are  filed  by  the  dark 
of  arraigns  or  clerk  of  the  peace  in  the  order  in  which 
they  are  received  from  the  grand  jury.  And,  roughly 
speaking,  this  is  the  order  of  trial,  felonies,  as  a  rule, 
being  taken  before  misdemeanors,  and  cases  in  which  the 
defendant  is  in  rmstody  before  bail  cases.  But  this 
arrangement  is  subject  to  the  discretion  of  the  judge, 
who  constantly  sets  it  aside  to  suit  the  convenience  of 
counsel,  and  for  other  purposes. 

ARRAIGNMEXT   (6). 

Arraignment.  The  arraignment,  or  requiring  the  prisoner  to  answer 
to  the  charge  of  an  indictable  offence,  consists  of  three 
parts : — 

(a)  Calling  the  prisoner  to  the  bar  by  name. 

(b)  Reading  the  indictment  to  him. 

(c)  Asking  him  whether  he  is  guilty  or  not  of  the 

offence  charged. 

The  former  practice  of  requiring  him  to  hold  up  his 
hand  for  the  purpose  of  identification  is  now  generally 
disused,  unless  it  be  adopted  in  order  to  distinguish 
between  two  or  more  prisoners  who  are  being  arraigned 
at  the  same  time.  Nor  is  the  prisoner  now  asked  how 
he  will  be  tried,  it  being  taken  for  granted  that  he  will 

(a)  14  iSu  15  Vict.  c.  100,  8.  27.      (b)  Ad  rationtm — ad  reson — a  rtjtn. 
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be  tried  by  a  jury.  He  is  to  be  bronarht  to  the  bar 
without  irons,  or  any  manner  of  shackles  or  bonds,  unless 
there  is  evident  danger  of  escape.  In  felonies  he  mnst 
be  placed  at  the  bar  of  the  court,  though  in  misde- 
meanors this  does  not  seem  necessary  (a).  If  several 
defendants  are  charged  in  the  same  indictment,  they 
ought  all  to  be  arraigned  at  the  same  time.  It  is  usual 
to  arraign  several  prisoners  immediately  in  succession, 
and  then  to  proceed  to  the  trial  of  one,  the  rest  being 
put  down  for  the  time. 

The  indictment  having  been  read,  or  its  effect  shortly  Taking  the 
stated,  to  the  prisoner,  the  clerk  of  arraigns,  or  clerk  of  ^^' 
the  peace,  or  other  proper  officer  of  the  court,  demands 
of  him,  "  How  say  you,  John  Styles,  are  you  guilty  or 
not  guilty  ?  **    One  of  three  courses  will  then  be  taken  by 
the  prisoner.      He  will  either 

(a)  Stand  mute,     (b)  Confess,  or  say  that  he  is  guilty, 
(c)  Plead. 

Standing  mute,  that  is,  not  answering  at  all,  or  standing 
answering  irrelevantly.  In  former  times,  if,  in  cases  of  ™^®' 
felony,  this  standing  mute  was  obstinate,  the  sentence  of 
peine  forte  et  dure  followed,  and  the  prisoner  was  pressed 
to  death  (b)  ;  in  treason  and  misdemeanor  the  standing 
mute  was  equal  to  a  conviction.  Later,  in  every  case  it 
had  the  force  of  a  conviction  (c).  If  the  prisoner  was 
dumb  ex  visitatione  JDei,  the  trial  proceeded  as  if  he  had 
pleaded  not  guilty.  But  now,  if  the  prisoner  stands 
mute  of  malice,  or  will  not  answer  directly  to  the 
indictment  or  information,  the  court  may  order  the  \ 
proper  officer  to  enter  a  plea  of  not  guilty  on  behalf  of 
such  person ;  and  the  plea  so  entered  has  the  same  force 
aud  effect  as  if  the  person  had  actually  so  pleaded  (d). 
If  it  is  doubtful  whether  the  muteness  be  of  malice  or  ex 
visitatione  Dei,  a  jury  of  any  twelve  persons  present  may 

(o)  B.  V.  JSt,  George,  9  C.  &  P.  483. 

{h)  V.  Beeve^B  Hist  of  Eng.  Law,  li.  48,  512. 

(e)  12  Geo.  3,  c.  20.  (d)  7  &  8  Qeo.  4,  c.  28,  b.  2. 


Doubt  as  to  ' 
sanity  of 
prisoner  at 
time  of 
arraignment. 
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be  sworn  to  discoyer  this.  If  they  find  him  mate  of 
malice,  7  &  8  Geo.  4,  c.  28,  will  apply;  if  mute  «x 
visitatione  Dei,  the  court  will  use  such  means  as  may  be 
sufficient  to  enable  him  to  understand  the  charge  and 
make  his  answer ;  and  if  this  be  found  impracticable,  a 
plea  of  not  guilty  will  be  entered,  and  the  trial  proceed. 

In  the  event  of  a  doubt  arising  as  to  the  sanity  of  a 
prisoner  at  the  time  of  his  arraignment,  a  jury  will  be 
sworn  to  ascertain  the  state  of  his  mind.  If  they  find 
him  insane,  so  that  he  cannot  be  tried  on  the  indict- 
ment, it  is  lawful  for  the  court  before  whom  he  is 
brought  to  be  arraigned  to  direct  such  finding  to  be 
recorded;  and  thereupon  to  order  such  a  person  to  be 
kept  in  strict  custody  until  Her  Majesty's  pleasure  be 
known.  If  he  does  not  seem  able  to  distinguish  between 
a  plea  of  guilty  and  not  guilty,  this  is  enough  to  justify 
the  jury  in  finding  him  of  unsound  mind.  So  also  if  he 
has  not  sufficient  intellect  to  comprehend  the  nature  or 
course  of  proceedings,  so  as  to  make  a  proper  defence, 
and  challenge  jurors,  and  the  like  (a).  It  will  be  re- 
membered that  although  the  prisoner  was  sane  when  the 
crime  was  committed,  if  he  appears  to  be  insane  at  the 
time  of  arraignment  (or  indeed  at  any  subsequent  period), 
the  trial  will  be  deferred  until  he  has  recovered  hisreason(&). 

Presence  of  We  may  notice  here  that  no  trial  for  felony  can  be 

accnsed  at  tlie  «     -«  »       m  i*    1  •  t>        * 

trial  had  except  m  the  presence  of  the  prisoner.     But  m  cases 

of  misdemeanor,  after  the  defendant  has  pleaded,  the 
trial  may  go  on,  though  he  is  absent,  as  from  illness  (r). 
In  indictments  or  informations  for  misdemeanor  in  the 
Queen's  Bench,  the  accused  may  appear  by  attorney. 

CONFESSION. 

Confession,  or       If  the  accused  makes  a  simple,  unqualified  confession 

answer  of  . _^_^_^ 


"  Qnilty." 


(rt)  Jt.  V.  Pritchard^  7  C.  &  P.  303  ;  B.  v.  Btrrij,  L.  R.  I  Q.  B.  D.  447  ; 
45  L.  J.  cM.C.)  123  ;  13  Ct>x,  189. 

(&)  V.  40  Geo.  3,  c.  94,  H.  2.  Insanity  at  the  time  of  the  comroiK8ion 
of  the  crime  is  quite  another  consideration,  and  is  treated  of  elsewhere, 
V.  p.  17.  (c)  Arch.  163. 
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that  he  is  guilty  of  the  offence  charged  in  the  indictment, 
and  adheres  to  this  confession,  the  court  has  nothing  to 
do  but  to  award  judgment,  generally  hearing  the  facts  of 
the  case  from  ihe  prosecuting  counsel,  and  also  any 
statement  which  the  prisoner  or  his  counsel  may  wish  to 
make.  But  the  court  usually  shows  reluctance  to  accept 
and  record  such  confession  in  cases  involving  capital 
punishment ;  often  it  advises  the  prisoner  to  retract  the 
confession  and  plead  to  the  indictment.  When  the 
prisoner  has  pleaded  guilty,  and  sentence  has  been  passed, 
he  cannot  retract  his  plea  and  plead  not  guilty  (a).  On 
the  other  hand,  a  prisoner  who  has  pleaded  not  guilty 
™a7>  by  leave  of  the  court,  on  the  advice  of  his  counsel 
or  otherwise,  withdraw  that  plea  and  plead  guilty. 

A   free  and  voluntary   confession  by   the  defendant  Confession   i 
before  the  magistrate,   if  duly  made  and    satisfactorily  magistrate  is 
proved,   is   suificient   to    warrant    a  conviction    ^i^ho^tj  ^^J^^ 
further  corroboration,   but,  of    course,  the  whole  of  the 
confession  must  be  taken  into  account,  the  part  favour- 
able to  the  prisoner  as  well  as   that  against  him.      This 
confession,  as  also  any  free  or  voluntary  confession,  made 
to  any  other  person,  is  merely  evidence  (though  if  the 
fact  of  the  confession  be  undisputed  no  other  evidence 
may  be  needed)  ;  and  this  is  to  be  widely  distinguished  I 
from  the  confession  in  court  or  plea  of  guilty.  ' 

In  connection  with  this  subject  we  must  advert  to  the  Queen's 
case  of  one  of  several  co-defendants  turning  Queen's 
evidence.  When  sufficient  evidence  of  a  felony  cannot 
be  obtained  from  other  quarters,  and  when  it  is  perceived 
that  the  testimony  of  one  of  the  accused  would  supply 
this  defect,  it  is  usual  for  the  committing  magistrate  to 
hold  out  hope  to  this  one  that  if  he  will  give  evidence  so 
as  to  bring  the  others  to  justice  he  himself  will  escape 
punishment.  The  approval  of  the  presiding  judge  will 
have  to  be  obtained  (&).  Even  during  the  trial  it  some- 
fa)  R,  V.  SdL,  9  C.  &  P.  346. 
(6)  R.  y.  Eudd,  i  Leacb,  115. 
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times  happens  that  the  connsel  for  the  prosecatioii,  with 
the  consent  of  the  court  when  snch  a  course  is  necessaiy 
to  secure  a  conviction,  takes  one  of  the  defendants  out  ci 
the  dock  and  puts  him  in  the  witness-box ;  such  prisoner 
obtaining  a  verdict  of  acquittal  (a).  But,  as  we  shall  see 
hereafter  more  fully,  the  evidence  of  an  accomplioe  is 
to  be  regarded  with  suspicion,  and  requires  corrobora- 
tion (J). 


(a)  JR,  V.  Rowland,  Ry.  &  M.  401. 


(6)  V.  p.  405. 


(     365     ) 


CHAPTER  XI. 

FLEAS. 

Xf  the  defendant  neither  stands  mute  nor  confesses,  he  Pleas. 
pleads,  that  is,  he  alleges  some  defensive  matter.  The 
learning  on  the  subject  of  the  different  pleas  has  become 
to  a  great  extent  a  matter  of  history  rather  than  of 
practice,  on  account  of  the  comprehensive  character  of 
the  plea  of  the  general  issue  of  not  guilty,  and  also  on 
account  of  the  right  to  move  in  arrest  of  judgment.  The 
following  are  the  names  of  the  various  pleas  which  may 
be  pleaded: — 

i.  Flea  to  the  jurisdiction, 

ii.  Plea  in  abatement, 


termed  "  dilatory 
pleas." 


iii.  Special  pleas  in  bar, 

(a)  Autrefois  acquit. 

(b)  Autrefois  convict. 

(c)  Autrefois  attaint. 

(d)  Pardon. 

iv.  General  issue  of  not  guilty. 

Each  of  these  will  be  considered  separately.  In  the  next 
chapter  dem/a/rreTS  will  be  noticed.  These  Blackstone 
treats  as  pleas,  whereas  in  truth  they  are  rather  in  the 
nature  of  objections  that  there  is  not  sufficient  case  in 
point  of  law  to  oblige  the  accused  to  plead. 

It  is  not  to   be  understood  that  a  defendant  may  in  How  many 
turn  go  through  the  whole  of  these  pleas,  resorting  to  resortS'to!*^ 
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Plea  to  the 
juriBdiction. 


Why  seldom 
pleaded. 


the  sabsequeDt  plea  as  a  previons  one  fails.  The  mle 
is  that  not  more  than  one  plea  can  be  pleaded  to  an 
indictment  for  misdemeanor,  or  a  criminal  information. 
In  felonies  if  the  accused  plead  in  abatement,  he  may 
afterwards,  if  the  plea  is  adjudged  against  him,  plead  07^ 
to  the  felony,  that  is,  plead  the  general  issue  of  not  gxdlty ; 
if  he  plead  specially  in  bar  he  may  at  the  same  time  plead 
not  guilty  to  the  felony  (a). 

i.  Plea  to  the  jurisdiction. — When  an  indictment  is 
taken  before  a  court  which  has  no  cognisance  of  the 
offence,  the  defendant  may  plead  to  the  jurisdiction, 
without  answering  at  all  to  the  crime  alleged.  This 
want  of  jurisdiction  may  arise  either  from  the  fact  that 
the  offence  was  not  committed  within  the  district  of  the 
jurisdiction,  for  example,  if  a  person  be  indicted  in  Kent 
for  stabbing  a  person  in  Sussex  ;  or  because  the  tiibnnal 
in  question  has  not  cognisance  of  that  class  of  crimes,  for 
example,  if  a  person  be  indicted  at  the  sessions  for  murder. 

But  this  plea  is  very  seldom  resorted  to,  inasmuch  as 
relief  can  be  obtained  in  other  ways.  Thus  the  objecticNi 
that  the  offence  was  committed  out  of  the  jurisdiction 
may  generally  be  urged  under  the  general  issue,  or,  in 
certain  cases,  by  demurrer,  or  by  moving  in  arrest  of  judg- 
ment, or  by  writ  of  error.  If  the  objection  is  that  the 
crime  is  not  cognisable  in  a  court  of  that  grade,  though 
committed  within  the  local  jurisdiction,  the  defendant  may 
demur,  or  have  advantage  of  it  under  the  general  issue,  or 
by  moving  to  quash  the  indictment. 

The  truth  of  pleas  to  the  jurisdiction  and  in  abatement 
must  be  verified  by  affidavit. 

The  clerk  of  the  peace  or  of  the  arraigns  may  make 
replication^  showing  that  the  offence  is  triable  by  the  court. 
And  to  this  the  defendant  may  rejoin  (&). 


(a)  JR.  V.  CJiarlesTJDorih^  i  B.  &  S.  460  ;  31  L.  J.  (M.C.)  26. 
^  (&)  This  pleadiDg,  which  is  in  writing,  is  done  out  of  court,  and  mast  be 
diBtingaished  from  the  objections  taken  under  the  general  iseae  by  the  prisoner 
in  conrt. 
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Again,  if  a  magistrate  has  proceeded  or  is  proceeding 
in  a  matter  in  which  he  has  no  jurisdiction,  he  may  be 
stopped  by  a  writ  of  prohibition  from  the  High  Court,  or 
the  proceedings  may  be  quashed  by  the  High  Court  on  a 
TVTit  of  certiorari  being  obtained. 

ii.  Plea  in  ahatemerU. — ^This  is  another  dilatory  plea,  Plea  in  abate-  1 
formerly  principally  used  in   the   case  of  the  defendant  ^^^^  I 

being  misnamed  in  the  indictment;  for  example,  if  a  ^ 

TTrfrngM7hTintian  name  or  addition  were  given.  But  even 
if  the  defendant  were  successAll  on  tblS  plea,  a  new  bill 
of  indictment  with  the  correction  might  at  once  be  framed. 
The  plea  is  now,  however,  virtually  obsolete.  It  has  been 
enacted  that  no  indictment  or  information  shall  be  abated 
by  reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of 
addition,  or  of  wrong  addition,  if  the  court  be  satisfied  of 
the  truth  of  the  plea.  The  court  will  cause  the  indict- 
ment or  information  to  be  amended,  and  will  call  upon 
the  party  to  plead  thereto,  and  will  proceed  as  if  no  such 
dilatory  plea  had  been  pleaded  (a).  And  no  indictment 
is  to  be  held  insu£Scient  for  want  of,  or  imperfection  in, 
the  addition  of  any  defendant  (6). 

iii.  Special  pleas  in  bar. — ^These  are  termed  *'  special  '*  Special  pieaH 
to  distinguish  them  from  the  general  issue ;  and  "  in  bar  "  *^  ^^' 
because  they  show  reason  why  the  defendant  ought  not 
to  answer  at  all,  nor  put  himself  upon  his  trial  for  the 
crime  alleged,  and  thus  they  are  distinguished  from  dilatory 
pleas  which  merely  postpone  the  result. 

All  matters  of  excuse  and  justification  may  be  given 
in  evidence  under  the  general  issue;  therefore  it  is 
hardlj^ever  necessary  to  resort  to  a  special  plea  in  bar, 
except  in  the  four  cases  to  be  examined  more  in  detail  (c), 

(a)  7  Gteo.  4,  c.  64,  B.  19. 

(b)  14  &^  15  Vict.  c.  100,  8.  24.     We  have  already  adverted  to  the  large       * 
powers  of  amendment  which  are  given  to  the  court  by  this  statate. 

(c)  *'In  fact,  the  only  instance  in  which  a  special  plea  in  bar  seems 

roqnisite  in  criminal  cases  is,  where  a  parish  or  county  is  indicted  for  not  ,, 

repairing  a  road  or  bridge,  &c.,  and  wisnes  to  throw  the  onus  of  repairiDg 
upon  some  person  or  persons  not  bound  of  common  right  to  repair  it." — 
Arch.  147- 
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Judgment  on 

sncfaflpedal 

pleas. 


Flea  of  autre- 
fois  acquit. 


K  judgment  on  a  special  plea  in  bar  is  given  against 
the  defendant  in  a  felony,  it  is  to  the  effect  that  ha 
make  further  answer  (respondeat  ovster) ;  but  as  he 
generally  pleads  at  the  same  time  the  general  issue, 
when  such  judgment  is  given  against  him  the  jnir 
proceed  to  inquire  into  his  guilt,  as  if  the  special  plea 
had  not  been  pleaded.  If  the  plea  is  established  in 
his  favour,  he  is  discharged.  In  misdemeanors  the 
judgment  is  final,  so  that  if  it  is  against  the  defendant 
he  is  considered  guilty  of  the  offence  ;  if  for  him,  he  is 
discharged. 

(a)  Autrefois  dcqtiit, — ^When  a  person  has  been 
charged  with  an  offence  and  regularly  acquitted,  he 
cannot  afterwards  be  indicted  for  the  same  offence, 
provided  that  the  first  indictment  or  charge  were  such 
that  he  could  have  been  lawfully  convicted  on  it  (a). 
It  is  against  the  policy  of  the  English  law  that  a  man 
should  be  put  in  peril  more  than  once  for  the  same 
offence.  And  therefore  if  he  is  indicted  a  second  time, 
he  may  plead  aiUrefois  acquit,  and  thus  bar  the  indict- 
ment. It  is  frequently  a  difficult  matter  to  determine 
whether  the  second  indictment  bears  snch  a  relation  to 
the  first,  that  the  latter  is  a  bar  to  the  former.  The 
true  test  seems  to  be  this — whether  the  evidence  neces- 
sary to  support  the  second  indictment  would,  if  true, 
have  sustained  the  first  (&).  An  acquittal  for  murder 
may  be  pleaded  in  bar  of  an  indictment  for  manslaughter, 
and  vice  versd  (c).  So  with  larceny  and  embezzlement 
(inasmuch  as  upon  the  indictment  for  larceny  the  de- 
fendant might  have  been  convicted  of  the  embezzlement) ; 
robbery,  and  assault  with  intent  to  rob  ;  felony,  and  an 
attempt  to  commit  the  felony.  But  an  acquittal  for 
larceny  is  no  bar  to  an  indictment  for  false  pretences  (d), 
as  upon  the  larceny  indictment  the  prisoner  could  not 
have  been  convicted  of    obtaining  by  false   pretences ; 


(a)  V.  H.  y.  Miles,  L.  R.  24  Q.  B.  D.,  at  p.  431. 

{b)  i?.  V.  Vaiulercombj  2  Leach,  708. 

(c)  FoHt.  229,  392.  (d)  H,  V.  Henderson^  C.  &  M.  328. 
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whereas  on  the  other  hand  a  conviction  or  acquittal  upon 
an  indictment  for  obtaining  by  false  pretences  is  a  bar  to 
a  subsequent  indictment  for  larceny  of  the  same  goods  (a), 
as  upon  the  indictment  for  false  pretences  the  defendant 
might  have  been  convicted  if  the  evidence  showed  a 
larceny  (b).  An  acquittal  on  an  indictment  charging  the 
defendant  as  accessory  will  not  bar  an  indictment  charging 
him  as  principal,  and  vice  versd  (c).  And  an  acquittal  or 
conviction  for  assault  would,  if  the  person  assaulted 
afterwards  died,  be  no  answer  to  a  subsequent  indict- 
ment for  manslaughter  or  murder,  as  the  charge 
would  be  based  on  a  new  fact,  viz.,  the  death  of  the 
person  assaulted  (d).  Even  an  acquittal  by  a  court 
of  competent  jurisdiction  abroad  is  a  bar  to  an  indict- 
ment for  the  same  offence  before  any  tribunal  in  this 
country  (e). 

The  prisoner  must  satisfy  the  court  first,  that  the  What  ac- 
former  indictment  on  which  an  acquittal  took  place  was  proved.™"* 
sufficient  in  point  of  law,  so  that  he  was  in  jeopardy 
upon  it  (/)  ;  secondly,  that  in  the  indictment  the  same 
offence  was  charged  (g).  To  prove  his  acquittal  he  may 
obtain  a  certificate  thereof  from  the  officer  or  his  deputy 
having  custody  of  the  records  of  the  court  where  the 
acquittal  took  place  (fi^), 

(b)  Autrefois   convict — ^A  former  conviction   may  be  Plea  of  autre- 
pleaded  in  bar  of  a  subsequent  indictment  for  the  same"^^"*^^'^'* 
offence  ;   and  this,  whether  judgment  were  given  or  not, 
provided  the  former  indictment  were  valid.     The  same 
niles  as  in  the  plea  of  autrefois  acquit  generally  apply ; 


(a)  24  &  25  Vict.  c.  96,  s.  SS  ;  B,  v.  King,  L.  R.  [1897]  i  Q.  B.  214 ;  66 
L.  J.  (Q.  B.)  87 ;  75  L.  T.  392  ;  61  J.  P.  329. 


(h)  ▼.  p.  440. 
(c)  2  Hale,  F 
(a)  B.  V.  Morris,  L.  K.  i  C.  C.  R.  90.     B,  v.  Friel,  17  Cox,  325. 


(c)  2  Hale,  P.  C.  244. 


(«)  B.  V.  HutchiiMony  i  Leach,  135. 
(/)  B.  V.  Drury,  3  C.  &  K.  190 ;  18  L.  J.  (M.C.)  189. 
&)  Parke,  B.,  in  B,  v.  Bird,  2  Den.  94,  98.     v.  also  B.  v.  O'Brien,  46 
^  ^- 177 ;  15  Cox,  29  ;  Warb.  L.  C.  246. 
(*)  14&  15  Vict.  c.  99,  8.  13. 

2  A 
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Plea  of  autre' 
fois  attaint. 


Pardon. 


The  general 
issue. 


thus  there  is  the   same   test  as   to  the   identity   of  tiie 
crime  (a),  '^ 

This  and  the  foregoing  plea  are  nsually  pleaded  for- 
mally on  parchment  and  signed  by  counsel,  bat  a  yerbal 
plea  to  the  same  effect  would  be  sufficient  (&). 

(c)  Autrefois  attaint, — Formerly  when  a  person  was 
attainted,  so  long  aa  the  attainder  was  in  force,  lie  was 
considered  legally  dead.  Therefore  a  plea  of  an  already 
existing  attainder  was  a  bar  to  a  subsequent  indictment 
for  the  same  or  for  any  other  felony^  on  the  groand  that 
such  second  prosecution  of  a  person  already  dead,  and 
whose  property  had  been  forfeited,  would  be  useless. 
But  now  an  attainder  is  no  bar  unless  the  attainder  be 
for  the  same  offence  as  that  charged  in  the  indictment  {c\ 
so  that  practically  the  plea  of  autrefois  attairit  is  a  thing 
of  the  past. 

(d)  Pardon, — ^A  pardon  by  the  crown  may  be  pleaded 
not  only  in  bar  to  the  indictment  (as  in  the  case  of  the 
three  pleas  just  noticed),  but  also  after  verdict  in  arrest 
of  judgment ;  or,  after  judgment,  in  bar  of  execution. 
But  it  must  be  pleaded  as  soon  as  the  defendant  has  an 
opportunity  of  doing  so  ;  otherwise  he  will  be  considered 
to  have  waived  the  benefit  of  it.  A  pardon  by  statute 
need  not,  however,  be  pleaded  at  all.  The  subject  will 
find  a  more  convenient  place  hereafter  (rf). 

iv.  The  general  issue  of  not  gicilty. — When  the  prisoner, 
on  being  charged  with  the  offence,  answers  viv4  voce  at 
the  bar  *'Not  guilty,"   he  is   said  to   plead  the  general 


(a)  The  reader  should  refer  to  the  chapter  on  Summaiy  Conviction,  pp.  481, 
489 ;  where  he  will  meet  with  defences  similar  to  these  pleas  of  autrefois 
acquit  and  autrefois  convict^  namely,  a  certificate  of  dismissal,  or  proof  of 
having  submitted  to  punishment,  in  cases  of  assault  and  batteir  under  24  k. 
25  Vict.  c.  100,  6s.  44,  45.  So  hIko  as  to  dismissal  or  conviction  under  the 
Summary  Jurisdiction  Act,  v.  42  &  43  Vict.  c.  49,  s.  27  ;  R.  v.  JJilc4,  L.  R. 
24  Q.  B.  D.  423  ;  59  L.  J.  (M^C.)  56 ;  62  L.  T.  572  ;  38  W.  R.  334  ;  Warbi 
L.  C.  248. 

(h)  St.  Dig.  p.  173.     V.  li.  V.  Chamherlainj  6  C.  &  P.  93. 

(c)  7  &  8  Geo.  4,  c.  28,  8.  4.  (d)  v.  p.  469. 
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issne.  The  consequence  is,  that  he  is  to  be  tried  by  a 
jury,  or,  as  it  is  frequency  stated,  *lie  puts  himself  upon 
the  country  for  trial.  The  plea  is  recorded  by  the  proper 
officer  of  the  court,  either  by  writing  the  words  ^' po,  se,'* 
(jposuit  se  super  patriam),  or  at  the  Central  Criminal 
Court  by  the  word  ^'puts.^' 

This  is   much   the   most    common   and    advantageous  Advaptages  of 

course  for  the  prisoner  to  take  ;  unless,  indeed,  he  pleads  guuty."^ 

guilty,  and  thereby  the  court   is  induced  to  take  a  more 

lenient   view  of  his  case.      Pleading    the  general  issne 

does  not  necessarily  imply  that  the  prisoner  contends  that 

he  did  not  do  the  actual  deed  in  question,  inasmuch  as 

it  does  not  prevent  him  from  urging  matter  in  excuse  or 

justification.     Moreover,  this  is  practically  the  only  way 

in  which  he  can  urge  matter  in  excuse  or  justification  (a). 

Thus,  on  an  indictment  for  murder,  a  man  cannot  plead 

that  the  killing  was  done   in   his  own  defence  against  a 

burglar  ;  he  must  plead  the  general  issue — not  guilty — 

and  give  the  special  matter  in  evidence.     The  pleading 

of  the  general  issue  lays  upon  the  prosecutor  the  task  of 

proving  every  material  fact  alleged  in  the  indictment  or 

information ;    while  the  accused   may  give  in  evidence 

anything  of  a  defensive  character. 

Issue. — ^When  the  prisoner  has  pleaded  not  guilty,  the  issue. 
record  is  made  up,  both  parties  being  brought  to  an  issue, 
and  both  putting  themselves  upon  their  trial  by  jury. 
The  general  issue  appears  on  the  record  :  "  A7id  the  said 
John  Styles  forthivith  hciiig  demanded  concerning  the  pre- 
mises in  tJie  said  imlictment  above  specified  and  charged 
upon  him,  how  he  ivill  acquit  himself  thereof  saith,  that 
he  is  not  guilty  thereof. ^^  And  on  the  part  of  the  prose- 
cution the  similiter  is   then  added :   "  Arid-  John  Brown 


(a)  fixcept  in  the  case  of  libel,  as  a  derendant  cannot  justify  or  give  evidence 
of  the  truth  of  the  statements  in  the  alleged  libel  unless  he  pleads  specially 
that  such  statements  were  true  avd  that  it  was  for  the  public  benefit  that 
they  should  be  published,  and  the  plea  must  also  state  the  particular  fact  by 
reason  whereof  the  publication  was  for  the  public  benefit.  The  defendant 
may  in  addition  plead  not  guilty,  6  &  7  Vict.  c.  96,  s.  6.  A  form  of  such  a 
plea  of  justification  will  be  found  in  Arch.  p.  984. 
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(the  clerk  of  the  arraigns,  or  clerk  of  the  peace),  who 
prosecutes  for  our  said  Lady  the  Queen  in  this  hehalf,  doth 
the  like.      TJierefore  let  a  jury  come"  &c.  (a). 


(a)  For  other  ceremoDies  formerly  obserred,  and  the  origin  of  the  term 
"  culprit,"  &c.,  V.  4  Bl.  339,  or  4  St.  Bl.  388  n.  In  actual  practice  the  formal 
record  is  not  made  up  unless  it  is  required  for  a  spesial  purpose,  although,  of 
course,  an  abstract  of  the  proceedings  is  always  retained. 
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CHAPTEE   XII. 

DEMURBER. 

A  DEMURRER  is  an  objection  on  the  part  of  the  defendant  Demurrer. 
who  admits  the  facts  alleged  in  the  indictment  to  be 
trne,  but  insists  that  they  do  not  in  point  of  law  amount 
to  the  crime  with  which  he  is  charged.  Thus,  if  a  person 
is  indicted  for  feloniously  stealing  goods  which  are  not 
the  subject  of  larceny  at  common  law  or  by  statute,  he 
may  demur  to  the  indictment,  denying  it  to  be  a  felony. 
It  is  for  the  court,  on  hearing  the  arguments,  to  decide 
whether  the  objection  be  good.  The  following  is  the 
form  of  a  demurrer : — 

**  Aind  the  said  John  Styles^  in  his  ovm  'prosper  person, 
cometh  into  court  here^  and  liaving  heard  the  said 
indictment  (or  information)  read,  saith,  that  the  said 
indictment  (or  ivformation)  and  the  matters  theixin 
contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law,  and  that 
he,  the  said  J.  S.,  is  nx)t  hound  hy  the  law  of  the  land 
to  answer  the  same  ;  and  this  he  is  ready  to  verify  : 
loherefore,  for  vjant  of  a  sufficient  indictment  (or  infor- 
mation) in  this  iehalf  the  said  J,  S,  prays  judgment, 
and  that  hy  the  court  he  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  said  indictment 
(or  ivformation)  specified," 

If  on  the  demurrer  judgment  is  given  for  the  defen-  judgment  on 
dant,  it  is  to  the  effect  that  he  be  discharged,  provided  ®°^^"®''- 
that  the  objection  be  a  substantial  one  ;  that  the  indict- 
ment be  quashed,  or  amended,  if  it  is  a  merely  formal 
one  (a).     If  judgment  is  given  against  the  defendant,  in 


(a)  14  &  15  Vict.  c.  icx),  8.  25. 


Demurrers, 
why  seldom 
resorted  to. 


Demurrer  in 
abatement. 
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felonies  the  judgment  is  final ;  in  misdemeanors  it  is  final, 
unless  the  court  should  afterwards  permit  the  defendant 
to  plead  over  (a). 

Demurrers  in  criminal  cases  seldom  occur  in  practice. 
Not  only  is  there  the  risk  of  having  final  judgment 
against  the  defendant,  but  the  same  objections  may  be 
brought  forward  in  other  and  safer  ways.  In  cases  of 
defects  in  substance  apparent  on  the  face  of  the  indict- 
ment, generally  the  defendant  may.  instead  of  demurring, 
plead  not  guilty,  and  then,  if  convicted,  move  in  arrest  of 
judgment.  Thus  he  has  a  double  chance  of  escaping^  first 
on  the  facts  of  the  case,  then  on  the  point  of  law.  Bat 
this  course  cannot  be  taken  when  the  defect  in  the 
indictment  is  cured  by  verdict  (&). 

Formerly  there  was  another  kind  of  demurrer  besides 
the  general  demurrer  to  which  we  have  been  referring, 
namely,  a  special  demurrer,  usually  termed  a  "  demurrer 
in  abatement."  This  was  founded  on  some  formal  defect 
in  the  indictment,  whereas  a  general  demurrer  is  founded 
on  some  substantial  defect.  But  now  no  demurrer  lies  in 
respect  of  the  defects  specified  in  the  24th  section  of 
1 4  &  1 5  Vict.  c.  1 00  (c)  ;  and  demurrers  for  other  formal 
defects  are  practically  rendered  useless  by  sect.  2  5  of  the 
same  statute,  which  provides  that  every  objection  to  an 
indictment  for  any  formal  defect  apparent  on  the  face 
thereof  shall  be  taken  by  demurrer  or  motion  to  quash 
the  indictment  before  the  jury  are  sworn,  and  not  after- 
wards ;  and  the  court  before  which  such  objection  is  taken 
for  any  formal  defect  may,  if  it  be  thought  necessary, 
cause  the  indictment  to  be  forthwith  amended  in  such 
particulars,  and  thereupon  the  trial  will  proceed  as  if  no 
such  defect  had  appeared. 


(a)  TIuN  HecmK  to  be  the  state  of  the  law  as  settled  in  H.  v.  FadeTrman, 
I  Den.  569 ;  ^  C.  &  K.  353 ;  though  some  btili  contend  that  in  felonien,  after 
judgment  against  the  defendant,  he  may  still  plead  not  guiltjr ;  and  a  defen* 
dant  has  been  allowed  to  demur  and  plead  not  guilty  at  the  same  time. 

(h)  V.  7  Cieo.  4,  c.  64,  8.  21 ;  Heymann  v.  j6.,  L.  R.  8  Q.  B.  105  ;  28 
L.  T.  (N.S.)  162  ;  21  W.  R.  357  ;  12  Cox,  383.  B,  v.  OMsmtth,  U  H.  2 
C.  (\  R.  74 ;  42  L.  J.  (M.C.)  94 ;  Warb.  L.  C.  244 ;  ▼.  awf^  p.  328. 

(c)  V.  p.  327. 
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Modes  of  Trial. 

It  will  not  be  necessary  to  describe  the  various  modes  of  Obsolete  fomiB 
trial  which  have  long  been  abolished,  namely,  the  ordeal,  °   "* ' 
the   corsned,   trial  by  battle  («).     The  last  of  these  was 
suppressed  by   59  Geo.  3,   c.  46,  in   consequence  of   a 
case  (b)  in  which  the  person  accused  demanded  the  settle- 
ment of  the  question  by  a  fight. 

The  only  modes  of  trial  which  now  remain  are  : —         The  existing 

forms. 

A.  Trial  of  Peers  in  the  House  of  Lords  or  the  Court 
of  the  Lord  High  Steward^  of  which  enough  has  been  said 
above. 

B.  Trial  by  jury  (or  by  the  country — per  patriam). 
This  of  course  is  the  ordinary  mode  of  trial,  and  it  is  this 
with  which  we  have  now  to  deal,  taking  the  various  steps 
in  their  order. 


(a)  A  fall  account  will  be  found  in  the  various  editions  of  Blackstone, 
Hallam's  Middle  Ages,  Reeve's  History  of  English  Law,  and  the  other  works 
dealing  with  the  history  of  the  la^. 

(6)  Ashford  v.  Thornton^  i  B.  &  Aid.  405. 
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CHAPTER  XIII. 

THE     PETTY      JURY. 

When  the  prisoner  has  put  himself  upon  the  country, 
thei  petty  jurors  are  called  by  the  clerk  to  answer  to  their 
names.  The  list  which  is  thus  called  over  is  the  panel 
returned  by  the  sheriflf. 

Qualification  Who  are  liable  to  serve  on  the  petty  jury,  and  how  are 
o  P®t*yi"ors-^gy  returned?  The  law  on  this  subject  is  contained 
chiefly  in  two  statutes,  the  Jury  Act,  1826  (a),  and 
the  Juries  Act,  1870(6).  The  qualification  of  common 
jurors  is  the  following  : — Every  man  between  the  ages 
of  twenty-one  and  sixty,  residing  in  any  counfy  in 
England,  who  has  in  his  own  name,  or  in  trust  for  him, 
within  the  same  county,  j^"!©  by  the  year  above  reprises 
in  lands  or  tenements,  or  in  rents  therefrom,  in  fee 
simple,  fee  tail,  or  for  life — or  lands  to  the  value  of 
;£^20  a  year  held  by  lease  for  twenty-one  years  or  longer, 
or  for  a  term  of  years  determinable  on  any  life  or  lives ; 
or  who,  being  a  householder,  is  rated  or  assessed  to  the 
poor-rate  or  to  the  inhabited  house  duty,  in  Middlesex 
to  a  value  of  not  less  than  ;^30,  or  in  any  other  county 
not  less  than  ;^20 ;  or  who  occupies  a  house  containing 
not  less  than  fifteen  windows — is  qualified  to  serve  on 
petty  juries  at  the  Boyal  Courts  of  Justice,  Strand,  and 
at  the  assizes,  and  also  at  both  the  grand  and  petty 
juries  at  the  county  sessions  (c).  Every  burgess  is 
qualified  and  liable  to  serve  on  the  grand  and  petty 
juries  at  the  borough  quarter  sessions  (d). 

(a)  6  Geo.  4,  c.  50.  (6)  33  &  34  Vict.  c.  77. 

(c)  6  Geo.  4,  c.  50,  8.  I.  {(l)  45  &  46  Vict.  c.  50,  b.  186. 
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Certain  exemptions  from  serving  on  juries  are  Exemptiops 
enumerated  by  the  Juries  Act,  1870.  The  following  on^ttyjunes. 
are  amongst  those  exempted : — Peers,  members  of  Par- 
liament, judges^  cln  fofaen,  and  ministers  of  religion ; 
those  actually  pract  ,xng  in  the  law  as  barristers,  solici- 
tors, managing  clerks,  &c.  ;  officers  of  the  law  courts, 
and  acting  clerks  of  the  peace  or  their  deputies ;  coro- 
ners; gaolers  and  their  subordinates,  and  keepers  in 
public  lunatic  asylums ;  physicians,  surgeons,  apothe- 
caries, pharmaceutical  chemists  actually  practising; 
officers  of  the  navy,  army,  militia,  or  yeomanry,  if  on 
full  pay  ;  masters  of  vessels  employed  in  the  buoy  and 
light  service  of  the  corporations  ;  the  household  servants 
of  Her  Majesty ;  certain  persons  engaged  in  the  Civil 
Service^  such  as  officers  of  the  post-office,  commissioners 
of  customs,  &c. ;  officers  of  the  police  ;  sheriflfs  officers  ; 
magistrates  of  the  Metropolitan  police  courts,  their 
clerks,  &c. ;  burgesses  as  regards  the  sessions  of  the 
county  in  which  their  borough  is  situated,  justices  of 
the  peace,  so  far  as  relates  to  any  jury  summoned  to 
serve  at  any  sessions  of  the  peace,  for  the  jurisdiction  of 
which  they  are  justices ;  officers  of  the  Houses  of  Lords 
and  Commons  (a). 

These  exemptions  should  be  claimed  before  the  revision 
of  the  list  by  the  justices  (&).  Aliens  domiciled  in 
England  or  "Wales  for  ten  years  or  upwards  may  be 
jurors,  if  otherwise  qualified  (c).  Persons  who  have  been 
convicted  of  any  infamous  crime,  unless  pardoned,  and 
outlaws,  are  disqualified  (cC), 

Jurors  who  have   been   summoned  not  attending,  and  Pining  jurors 
not  giving   sufficient  reason  for  their  absence,   may  be  ItLndS^ce. 
fined.     No  person  who  was   on   the  grand  jury  by  which 
the   bill   was  found  should   sit   upon   the  petty  jury  by 
which  it  is  tried. 


(a)  33  &  34  Vict.  c.  77,  8.  9.  (6)  Ihid.  a.  12.  (c)  Ihid.  s.  8. 

{d)  Ihid.  8.  10.  As  to  special  jurors,  v.  p.  382.  As  to  the  mode  of  pre- 
paring tho  jury  lists  and  summoning  the  jurors,  v.  6  Geo.  4,  c.  50 ;  25  ""  *^ 
Vict.  c.  107  ;  33  &  34  ^^ict.  c.  77  ;  and  Arch.  167. 
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Putting  the  The  names  of  the  jurors   snmmoned  are  written    on 

jurors  in  o    e  ^j^j^^l^  ^j^^  p^^  ^^^  ^  Yxys.,      The    twelvc    first    drawn 

are    sworn    on    the    jnry,    d^^'      .  absent,    ezcnsed,     or 
challenged.   L^^^^J^      >       ^i^ 

Giving  the  The  prisoner  or  prisiner^.fo^    *'  ^y  a  batch  of  them 

chiSiei^8.  *^ "^  are  brought  np  at  the  same  tme  for  this  purpose,  are 
apprised  of  their  right  to  object  to  or  cludlenge  any  of 
the  jurors  by  the  clerk  of  the  arraigns  or  other  officer  of 
the  court  in  the  following  terms : — ^**  Prisoners,  these  men 
that  you  shall  now  hear  called  are  the  jurors  who  are  to 
pass  hctween  our  sovereign  lady  the  Queen  and  you  upon 
your  resjyectlre  trials  (or,  in  a  (^pital  case,  tipon  your  life 
and  death);  if,  therefore,  you,  or  any  of  you,  mill 
challenge  them,  or  any  of  them,  you  must  cludlenge  them  as 
thy  come  to  the  book  to  be  sicom,  and  before  they  are 
sirorUj^  and  you  shall  be  heard J^  The  twelve  jurors  are 
then  called  by  the  proper  officer.  Challenges  may  be 
made  not  only  on  behalf  of  the  prisoner,  but  also  on 
behalf  of  the  Crown.  They  are  of  two  kinds :  (a)  For 
cause ;  (b)  Peremptory.     The  former  are  either : — 

i.  To  the   array,  when   exception  is   taken  to  the 
whole  panel. 

ii.  To   the  polls,  when    particular    individuals    are 
objected  to. 


Challenge  to 
the  arrav : 


principal ; 


L  The  cJuillenge  to  tJie  array  is  an  objection  to  the 
whole  body  of  jurors  returned  by  the  sheriff,  not  on 
account  of  their  individual  defects,  but  for  some  par- 
tiality or  default  in  the  sheriff  or  his  nnder-officer  who 
arrayed  the  panel.  It  may  be  either  (a)  A  principal 
challenge^  which  is  founded  on  some  manifest  partiality, 
as  if  the  sheriff  be  the  prosecutor  or  person  injured,  or  be 
closely  connected  with  snch  person,  or  if  he  have  any 
pecuniary  interest  in  the  trial,  or  be  influenced  in  his 
return  of  jurors  by  the  prosecutor  or  defendant,  or  if  he 
be  counsel,  attorney,  &c.,  in  the  case ;  or  it  may  be 
founded  on  some  error  on  the  part  of  the  sheriff.  If  the 
cause   of  challenge  is  substantiated  the  court  will  quash 
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the  array,     (b)  Challenge  for  favour^  in  cases   where  the  for  favour. 
ground  of  partiality  is  less  apparent  and  direc5t,  as  when 
one  of  the  parties  is  tena^ki^,  the   sheriff,  or  when  the 
sheriff  has  an  action  fof  ^^^j^epending  against  one  of  ' 
the  parties.  .     .        ' 

The  challenge  to  the  array  ought  to  be  in  ip^oriting,  Trial  of  the 
and  must  state  specifically  the  ground  of  objection.  ^  ®°^^" 
The  other  side,  prosecution  or  defence,  may  either  plead 
to  the  challenge,  traversing  or  denying  its  cause,  or  may 
demur  to  it  as  insufficient.  If  it  is  demurred  to,  the 
court  will  decide  the  demurrer.  If  the  other  side  pleads 
to  the  challenge,  two  triers  are  appointed  by  the  court 
(generally  from  the  jurymen  returned),  and  are  sworn  and 
charged  to  try  whether  the  array  is  an  impartial  one. 
Sometimes  it  is  tried  by  two  coroners,  or  by  others,  the 
mode  being  left  to  the  discretion  of  the  court  {a).  If  the 
challenge  is  found  to  be  well-grounded,  a  new  venire  is 
awarded  to  the  coroners ;  or,  if  they  are  interested,  to 
the  elisors  (two  clerks  of  the  court,  or  two  persons  named 
by  the  court  and  sworn).  The  return  of  these  elisors 
cannot  be  questioned. 

Though  the  challenge  to  the  array  be  determined 
against  the  party,  he  may  still  have — 

ii.  A  clmlleTige  to  tlie  polls — this  is  also  either  (a)  prin-  challenge  to 
cipal ;  or  (b)  for  favour.  '^"  P^"''  '' 

Principal  challenges  may  be  subdivided  into  these  : —  principal; 

Propter  Iwnoris  Qxspeetu7n — where  a  peer  or  lord  of 
parliament  is  sworn  on  a  jury  for  the  trial  of  a  com- 
moner. 

Propter  defectum — that  is,  on  account  of  some  personal 
objection,  as  alienage,  infancy,  old  age,  or  a  want  of  the 
requisite  qualification. 

Propter  affectum — where  there  is  supposed  to  be  a  bias 
or  prospect  of  partiality,  as  on  account  of  the  relationship 


(«)  4  Bl.  353. 


/ 
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for  favour. 


Trial  of  tho 
oballenge. 


Exclusion  of 
jurors  by  the 
Grown. 


of  a  juror ;  or  where   an   actual  partiality  is  manifested, 
or  where  a  juror  has  expressed  a  desire  or  opinion  as  to 

the  result  of  the  trial. 

Propter  delictum — if  a  juror  has  been  convicted  of  an 
infamous  crime  (e.^.,  treason,  felony,  perjury,  &c.),  and 
has  not  been  pardoned,  or  has  been  outlawed  (a). 

Challenges  for  favour  are  made  when  there  is  reason- 
able ground  for  suspicion  (as  if  a  fellow-servant  be  one 
party),  but  there  is  not  sufficient  ground  for  a  principal 
challenge  propter  affectum. 

The  challenge  to  the  polls  is  generally  made  orally, 
and  must  be  made  before  the  words  of  the  oath  are 
recited  to  the  juror,  though  often  the  publicity  of  the 
matter  is  avoided  by  previous  intimation  of  the  objection 
being  made  to  the  proper  officer,  and  in  such  case  the 
juror  objected  to  is  generally  not  called.  How  is  the 
validity  of  the  challenge  to  be  determined  ?  If  it  is  a 
principal  challenge,  by  the  court  itself;  if  a  challenge 
for  favour,  by  two  jurors  who  have  already  been  sworn. 
But  if  the  challenge  for  favour  is  of  one  of  the  first  two 
jurors,  the  court  appoints  two  indiflferent  "  triers,"  to  try 
the  matter ;  but  they  are  superseded  as  soon  as  two  are 
sworn  on  the  jury.  Witnesses  may  be  called  to  support 
or  defeat  the  challenge,  and  the  person  objected  to  may 
also  be  examined,  but  not  asked  questions  which  tend  to 
his  discredit.  It  should  be  noticed  that,  as  a  rule,  a 
person  may  challenge  himself,  upon  which  he  may  be 
examined  on  oath  as  to  the  cause.  So  the  sheriff  may 
suggest  the  objection  to  his  array  on  the  ground  of  his 
relationship,  &c.  (6). 

The  Grown  may  order  any  number  of  persons  called  as 
jurors  to  stand  by,  and  has  not  to  show  any  cause  for 
excluding  them,  until  the  panel  has  been  gone  through, 
and  it  appears  that  there  will  not  be  left  enough  jurors 
without  those  ordered  to  stand  by  (c). 


(a)  33  &  34  Vict.  c.  77,  k.  10.  (6)  Arch.  175. 

(c)  V.  Mansell  v.  i?.,  27  L.  J.  (M.C.)  4. 
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So  mnoh  for  challenges  for  cause,  to  the  number  of 
which  there  ia  no  limit,  and  the  mlfls  as  to  which  are 
generally  alike  both  in  criminal  and  civil  cases.  Bot 
there  is  another  kinij  of  challenge  known  to  the  criminal 
law  alone. 

Peremptory  Clvallenge. — In  felonies  the  prisoner  is  PerBinptorr 
allowed  to  arbitrarily  challenge,  and  so  exclnde,  a  certain  *  '"^*" 
number  of  jnrors  without  showing  any  caase  at  all.  He 
cannot  claim  this  right  in  misdemeanors ;  but  it  ia  usual, 
on  application  to  the  proper  ofBcer,  for  him  to  abatatn 
from  calling  any  name  objected  to  by  the  prosecution  or 
defendant  within  reasonable  limits ;  and  this  course  has 
been  sanctioned  by  the  court  (a). 

The  defendant  may  peremptorily  challenge  to  the  Xnmbar  □! 
number  of  thirty-five  in  treason,  except  in  that  treaBon  ^^^g^_ 
which  consists  of  compassing  the  Queen's  death  by  a 
direct  attempt  against  her  life  or  person  (h).  In  such 
excepted  case,  in  murder,  and  all  other  felonies,  the 
number  is  limited  to  twenty  (c).  If  challeDgea  are  made 
beyond  the  number  dlowed,  those  above  the  number  are 
entirely  void,  and  the  trial  proceeds  as  if  no  such  extra 
challenge  had  been  made  (il). 

The  court  itself  has  power  to  amend  or  enlarge  the 
panel  where  such  a  course  is  necessary  (c). 

If  a  snfficient  number  of  jurors  do  Dot  appear,  or 
if  by  means  of  challeuges  and  exemptions  a  sufficient 
number  of  unexceptionable  jurymen  do  not  remain,  either 
aide  may  pray  a  tales,  that  is,  a  supply  of  such  men  as 
are  required  to  make  up  the  deficiency  (generally  from 
the  bystanders,  tales  cle  circinnslantibtis) ;  but  this  course 
seems  to  require  a  warrant  from  the  attorney-general  (/). 
The   usual   course,   however,   at  the   assizes,  is   for  the 


(a)  Arch,  i?^- 

{b}  39  li  40  Cleo.  3,  c.  93,  vbich  prariden  that  the  oBendsr  shall  be  tried 
ia  tbe  ssiue  manner  ax  if  charged  vith  murder. 


(e)  6  Geo.  4,  c.  50,  b.  29.  (li)  7  A 

it)  6  Geo.  4,  =-  50.  >^  20- 

(/)  2  Hawk,  c,  41,  B,  18 ;  4  Bl,  355  ;  Arch.  178. 
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]  jadge  to  order  the  sheriff  to  return  a  new  panel  instanter, 
without  farther  precept;  and  at  sessions,  for  the  justices 
to  issue  a  special  precept  commandiug  the  sheriff  to  retam 
a  sufficient  number  of  jurors  immediately  (a). 

Conduct  of  the      When  the  jury   have   once   been   sworn   they  cannot 
leave  the  box  without  the  leave  of  the  court,  and  then 
only  in  company  with  some  officer  of  the  court.      If,   in 
consequence  of  being  unable  at  once  to  come  to  a  conclu- 
sion, they  obtain  leave  to  withdraw  in  order  to  consider 
"their  verdict,  they  are  kept  apart  from  every  one,  under 
the  charge   of  an   officer,   who  is  sworn  not   to  speak  to 
them   (except  to  ask   them  whether  they  have  agreed), 
or  suffer  any    one   else    to   do   so.       By    leave    of   the 
court  they  may  have  the  use  of  fire,  when  out  of  court, 
and  reasonable  refreshment,   procured  at  their  own  ex- 
pense (6).      Until  recently,   upon  a  trial  for  any  felony, 
the  jury  were  not  allowed  to  separate  until  the  trial  was 
concluded,  aud  if  it  was  adjourned  they  remained   in  the 
custody  of  the  sheriff  or  his  officer.     This  is  still  the  law 
in  cases  of  treason,  treason-felony,  or  murder,  but  it  is 
now  provided  that  upon  a  trial  for  any  other  felony  the 
court  may,  if  it  see  fit,  at  any  time  before  the  juiy  con- 
sider their  verdict,  permit  them  to  separate  in  the  same 
way  as  upon  a  trial  for  a  misdemeanor  (c).     If  during  the 
trial,  before  verdict  is  given,  one  of  the  jury  dies,  or  is 
taken  so  ill  that  he  is  not  able  to  proceed  with  the  trial, 
or  without  permission  leaves  the  box  (rf),  the  jury  is  dis- 
charged and  a  new  one  sworn  to  try  the  case.     Of  course 
in  such    an  event  the  remaining  eleven  may,  and  most 
frequently  will,  be  in  the  new  jury. 

Special  juries.  "VVe  have  been  hitherto  referring  to  common  juries. 
But  as  in  civil,  so  in  criminal  cases,  special  juries  are 
sometimes  summoned.  But  this  is  only  in  misdemeanors, 
where  the  record  is  in  the  Queen's  Bench  Division,  and 
only  by  permission  of  the  court  on  motion  of  either  the 


(a)  Arch.  178.  (h)  v.  33  &  34  Vict.  c.  77,  8.  23. 

(c)  60  &  6i  Vict.  c.  18.  {(i)  li,  V.  JVard,  10  Cox,  573. 
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prosecator  or  the  defendant ;  and  there  is  no  power  in 
the  court  to  order  a  special  jory  for  the  trial  of  a  person 
charged  with  felony  (a).  The  party  applying  for  a 
special  jury  must  pay  the  extra  fees  and  expenses,  and 
he  will  not  be  allowed  these  fees  on  a  taxation  of  costs 
nnless  the  court  certifies  that  it  was  a  proper  case  to  be 
tried  by  a  special  jury.  The  property  qualification  of 
these  jurors  is  higher  than  that  of  common  jurors  (b). 

Another  exceptional  form  of  jury  was  formerly  some-  Jury  de 
times  demanded ;  a  jury  de  medietate  linguce.  Formerly  ^Jl'^,  * 
in  cases  of  felony  or  misdemeanor,  but  not  of  treason,  an 
alien  might  claim  his  right  to  be  tried  by  a  jury,  half  of 
whose  number  were  aliens,  or,  at  least,  if  not  half,  as 
many  as  the  town  or  place  could  furnish.  But  this 
privilege  was  taken  away  by  the  Naturalisation  Act, 
1870(c);  and  now  an  alien  is  tried  as  if  he  were  a 
natural  born  subject. 


{a)  6  Geo.  4,  c.  50,  8.  30.  (h)  33  &  34  Vict.  c.  77,  8.  6. 

(c)  IhUl.  c    14,  8.  5. 


(     384     ) 
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Svearingthe    The  full    Complement  of  jarors  baring  been  obtained, 
i*^-  they  are  sworn;    or,   if   any  of   them,   either  on  con- 

scientious  grounds  or  as  having  no  religions  belief,  object 
to  the  oath,  they  make  the  statutory  declaration  or  they 
may,  if  they  please,  take  the  oath  with  uplifted  hand 
in  the  Scotch  manner  (a).  The  oath  and  mode  of 
taking  it  di£Eer  slightly  in  felonies  and  in  misdemeanor& 
In  felonies,  each  juror  is  sworn  separately  in  the  following 
terms :  "  Yoic  sJutll  well  and  tmdy  try^  and  true  ddiver- 
ance  make^  heiiveen  our  sovereign  lady  the  Queen  a7id  the 
prisoner  at  the  har,  whom  y&u  shall  have  in  charge^  and  a 
trtce  verdict  give  according  to  the  evidence.  So  help  you 
Gody  In  misdemeanors,  four  take  hold  of  the  book  at 
the  same  time,  and  four,  or  sometimes  all,  are  sworn 
together.  The  oath  is :  "  You  shall  well  and  truly  try 
tJie  issite  joined  betiveen  our  sovereign  lady  the  Queen  and 
the  defcndard^  and  a  true  verdict  give  according  to  the 
evidence.     So  help  you  God*'  (b). 

Proceodings  After  the  jury  are  sworn,  in  cases  of  treason  or  felony, 

at  the  heanng.  ^^^  ^^^^  ^^  ^j^^  assizes  makes  the  following  proclamation : 

**  If  any  one  can  infoi^u  my  lords  the  Queen*s  justices^  the 
Queen^s  attorTtey-generaly  or  the  Queen's  serjeani^  ere  this 
inquest  taken  between  our  sovereign  lady  the  Queen^  and  the 
prison/crs  at  the  bavj  of  any  treason^   murder,  felony y   or 

(a)  51  &  52  Vict.  c.  46. 

\h)  y.  Fitz.  St.  (ist  edition),  p.  57,  eh  to  the  historical  cause  of  this  difl> 
ti  notion,  the  terras  of  the  oath  in  a  misdemeanor  showing  the  resemblance 
of  procedure  for  a  misdemeanor  to  that  in  a  civil  action  ;  that  in  felony 
reminding  us  of  the  days  "  when  the  jory  were  both  judges  and  witnesses, 
who  report<id  on  the  prisoner's  guilt  or  innocence  of  their  own  knowledge." 
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misdenieaiiory  ccmimUted  or  done  hy  them,  or  any  of  them^ 

let  him  comeforth^  arul  he  shall  he  heard  ;  for  the  prisoners 

stand  at  the  bar  upon  tlieir  deliverance"     It  is  asaal  also 

to  formally  call  apon  prosecutors  and  witnesses  to  come 

forward  and  give  their  evidence  apon  pain  of  forfeiting 

their    recognizances.     The    clerk  of    arraigns  or  of  the 

peace,  having  called  the  prisoner  to  the  bar,  says  to  the 

jury  :  '*  Gentleinen  of  the  jury y  the  prisoner  stands  indicted 

hy  the  name  of  John  Styles,  for  tliai  he  on  tJie  (reciting  the 

substance  of  the  indictment).      Upon  this  indictment  he 

has    hecn    arraigned^  atxd  upan  his  arraignment  he  has 

pleaded  thai  he  is  not  guilty  ;    your  charge,  tliereforCy  is  to 

inquire  whether  he  he  guilty  or  not  guilty,  and  to  Jiearken 

to  tlie  eviden/^y     In  misdemeanors,  the  jury  are  not  thus 

charged.     The  counsel  for  the  prosecution  now  opens  the  Conne  of 

case  to   the  jury,  stating  the   principal   facts  which  the  &^^**"*°* 

prosecution  intend  to  prove.     He  then  calls  his  witnesses  ; 

who,  having  been  sworn,  are  examined  by  him,  and  then 

subjected  to  cross-examination   by  the   prisoner  or  his 

counsel.     The  counsel  for  the  prosecution  may  re-examine 

on  matters   referred  to  in  the  cross-examination.     The 

court  also  may^  at  any  time,  interpose,  and  ask  questions 

of  the  witnesses.     After  the  case  for  the  prosecution  is 

closed,  it  is  ascertained  whether  the  defence  intend  to  call 

any  witnesses.    If  it  is  intended  to  call  for  the  defence  the 

person  accused  as  a  witness  but  no  other  witness  as  to 

the  facts,  the  defendant  then  gives  his  evidence  (a),  and 

then,  or  at  the  close  of  the  evidence  for  the  prosecution 

if  no  evidence  at  all  as  to  the  facts  is  given  for  the  defence, 

the  counsel  for  the  prosecution  may,  in  case  the  prisoner 

is  defended  by  counsel,  but   not  otherwise,  address   the 

jury  a  second  time  in  support  of  his  case,  for  the  purpose 

of  summing  up  the  evidence  against  the  prisoner  {h).    He 

must,  however,  in  this   speech  or  in  his  final  reply,  if  he 

(a)  61  &  62  Vict.  c.  36,  s.  2.  Ah  to  the  examination  of  the  person  accused 
and  hiH  wife  v.  p.  391  et  seq.  The  Act  is  printed  at  p.  499.  Although  the 
prisoner  only  gives  evidence,  counsel  for  the  prosecution  is  permitted,  in 
summing  up  his  own  evidence,  to  comment  also  upon  that  given  hy  the 
prisoner.    B,  v.  Gardner^  Times,  L.  R.  Nov.  7,  1898. 

(6)  28  &  29  Vict.  c.  18,  s.  2. 

2B 
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has  one,  be  carefnl  to  observe  a  rule  which  has  recentlj 
been  introduced,  viz.,  that  if  the  defendant  has  not  giren 
evidence  on  oath  or  has  not  called  his  wife  as  a  witness, 
his  failure  to  do  so  must  not  be  made  the  subject  of  any 
comment  by  counsel  for  the  prosecution  (a).  If  the  pri- 
soner has  witnesses  whom  he  wishes  to  call,  in  addition 
to  giving  his  own  evidence,  his  counsel  opens  the  case  for 
the  defence,  and  calls  these  witnesses  in  support  thereoC 
They  also  are  subject  to  cross-examination  by  the  counsel 
for  the  prosecution,  and  re-examination  by  the  counsel 
for  the  defence  on  this  cross-examination.  The  counsel 
for  the  prisoner  is  now  entitledi  at  the  close  of  the 
examination  of  his  witnesses,  to  sum  up  his  evidence  (&). 

Reply.  After  this  address  by  the  counsel  for  the  defence,  the 

counsel  for  the  prosecution  has  the  right  of  reply  in  cases 
where  evidence,  written  or  parol,  has  been  adduced  in 
defence.  This  does  not  however  apply  where  the  only 
witness  called  for  the  defence  is  the  person  who  is  upon 
his  trial,  as  in  such  a  case  the  prosecuting  counsel  has  no 
right  of  reply  after  the  prisoner's  counsel  has  addressed 
the  jury  (c)  ;  moreover  where  the  only  additional  evidence 
called  for  the  prisoner  is  as  to  his  character,  the  right  of 
reply  is  never  exercised.  If  no  evidence  has  been  adduced 
for  the  prisoner  other  than  his  own  evidence,  the  address 
of  the  counsel  for  the  defence  is  the  last  There  is,  how- 
ever, one  exception.  In  those  Crown  cases  in  which 
the  Attorney-General  or  Solicitor-Gteneral  is  personally 
engaged,  a  reply,  where  no  witnesses  have  been  called 
for  the  defence,  is  allowed  as  of  right  to  the  counsel  for 
the  Crown  (cT).  If  two  prisoners  are  jointly  indicted  for 
the  same  offence,  and  only  one  calls  witnesses,  the  counsel 
for  the  prosecution  has  the  right  to  reply  generally ;  but 
this  is  sumimim  jtiSy  and  ought  to  be  exercised  with  great 
forbearance,  and  if  the  offences  are  really  separate,  the 

(a)  6i  &  62  Vict.  c.  36,  s.  I  (b). 
{h)  28  &  29  Vict.  c.  18,  8.  2. 
(c)  61  &  62  Vict.  c.  36,  8.  3. 

{d)  See  the  reHolution  of  the  judges  in  Dec.  1884  ;   5  State  Trials,  New 
Series,  p.  3,  note  c. 
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prosecuting  connsel  can  only  reply  on  the  case  of  the 
party  who  has  called  witnesses  (a).  If  the  prisoner  is  not 
defended  by  counsel,  he  may  cross-examine  the  witnesses 
for  the  prosecution  and  examine  his  own  witnesses ;  and, 
at  the  end  of  such  examination,  address  the  jury  in  his 
own  defence,  either  upon  oath  or  not,  as  he  may  pi-efer. 
And  if  one  only  of  two  prisoners  jointly  indicted  is 
defended  by  counsel,  the  undefended  one  may  cross- 
examine  and  examine  as  above,  and  make  his  statement  to 
the  jury  before  or  after  the  address  of  the  counsel  for  the 
other,  as  the  court  thinks  fit.  If  the  prisoners  jointly 
indicted  are  defended  by  different  counsel,  each  counsel 
cross-examines,  and  addresses  the  jury  in  order  of  seniority 
at  the  bar ;  or,  if  the  judge  thinks  desirable,  in  the  order 
of  the  names  of  the  prisoners  on  the  indictment  (&).  If 
a  prisoner  defended  by  counsel  wishes  to  address  the  jury 
and  examine  and  cross-examine  witnesses,  he  may  do  so  ; 
and  his  counsel  may  argue  points  of  law,  and  suggest 
questions  to  him  in  cross-examination  ;  but  he  cannot,  as 
a  matter  of  right,  have  counsel  to  examine  and  cross- 
examine  witnesses,  and  reserve  to  himself  the  right  of 
addressing  the  jury  (c),  otherwise  than  as  a  witness  from 
the  witness-box. 

Nevertheless  he  has  sometimes  been  allowed  to  do  so.  statement  by 
In  some  cases  the  prisoner,  though  represented  by  counsel,  ^^^  pnso^er. 
has  been*unconditionally  allowed  to  make  a  statement  (d). 
It  must  however  be  observed  that  these  cases  occurred 
before  the  passing  of  the  Act  which  now  enables  every 
person  charged  with  an  offence  to  give  evidence  on  his 
own  behalf  (e),  and  it  is  doubtful  whether  a  judge  would 
now  permit  a  prisoner  defended  by  counsel  to  make  any 

(a)  jB.  V,  Jordan  J  9  C.  &  P.  118;  v.  also  i?.  v.  Trevellit  15  Cox,  289  ; 
and  Arch.  183.  (b)  Arch.  181. 

(c)  B.  V.  WhUe,  3  Camp.  97. 

{a)  B.  V.  MamanOf  2  F.  &  F.  64 ;  B.  v.  Doherttj^  16  Cox,  306 ;  Warb, 
L.  C.  260. 

(e)  61  &  62  Vict.  c.  36.  Sec,  i  {h)  of  this  Act  preserves  "  any  right  of  the 
person  charged  to  make  a  statement  without  being  sworn,"  bat  it  is  conceived 
that  this  can  only  apply  when  the  prisoner  is  not  defended  by  counsel. 
Allowing  a  prisoner  defended  by  counsel  to  address  the  jury  has  usually  been 
considered  a  matter  of  indulgence  rather  than  the  exercise  of  a  right. 
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address  or  statement  to  the  jury  except  as  a  witness*  and 
his  statement  wonld  then  of  course  be  subject  to  crofis- 
ezamination.  As  to  the  practice  of  allowing  oonnsel 
defending  a  prisoner  to  make,  in  his  address  to  the  jury, 
a  statement  of  facts  not  intended  to  be  proved,  it  has 
varied.  In  one  case  counsel  was  not  allowed  to  do  so, 
without  giving  the  prosecution  the  right  to  reply  (a).  In 
another  and  more  recent  case  Lord  Chief  Justice  Cock- 
bum  allowed  the  prisoner's  counsel  to  do  so  without  any 
such  condition,  observing  that  the  prisoner's  counsel  stood 
in  the  place  of  the  prisoner,  and  was  entitled  to  say  any- 
thing which  the  prisoner  might  say,  for  which  he  would 
be  entitled  to  consideration  and  credence  if  consistent 
with  the  rest  of  the  evidence  (b).  With  a  view  to  settle 
the  practice  on  this  point,  a  meeting  of  the  judges  was 
held  on  the  26th  November,  1 881,  and  the  following 
resolution  was  come  to,  viz. :  ^*  That  in  the  opinion  of  the 
judges  it  is  contrary  to  the  administration  and  practice  of 
the  criminal  law,  as  hitherto  allowed,  that  counsel  for 
prisoners  should  state  to  the  jury,  as  alleged  existing 
facts,  matters  which  they  have  been  told  in  their  instruc* 
tions,  on  the  authority  of  the  prisoner,  but  which  they  do 
not  propose  to  prove  in  evidence  "  (c).  Whatever  hard- 
ship this  rule  may  have  sometimes  inflicted  when  prisoners 
were  unable  to  give  evidence  on  their  own  behalf  there 
can  be  none  now  that  they  may  give  such  evidence  in 
all  cases. 

Order  of  pro-        It  will  simplify  matters  if  we  tabulate  the  steps  in  the 

oeediDgs  at  .  i  •  i 

the  trial.  vanous  cases  which  may  occur. 

i.   The  prisoner  defended  by  counsel^  and  addv/iing  ecu 
dence  in  defence  in  addition  to  his  ovm  evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses,  who 
may  be  then  cross-examined  and  re-examined. 


(a)  B.  V.  BtUdier,  2  Mood.  &  Rob.  228  (per  Coleridge^  J. ). 

(b)  a,  V.  Weston,  14  Cox,  346.  (c)vV.  Arch.  182. 
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Coansel  for  defence  opens  his  case. 

Counsel  for  defence  examines  the  prisoner  (if  he  is 
called)  and  his  other  witnesses,  who  may  be  then 
cross-examined  and  re-examined. 

Connsel  for  defence  sums  up  his  case. 

Counsel  for  prosecution  replies. 

ii.  PrisoTier  defended  hy  counsel y  but  not  adducing  evi- 
dence except  his  ovm  emdervce. 

Counsel  for  prosecution  opens  his  case. 
Counsel  for  prosecution  examines  his  witnesses. 
Prisoner  (if  he  desires  to  do  so)  gives  his  evidence. 
Counsel  for  prosecution  sums  up  his  case  (a). 
Counsel  for  defence  addresses  the  jury. 

iii.  PrisoTier  not  defended  hy  counsel^  hut  calling  wit- 
nesses. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses. 

Prisoner  gives  his  own  evidence  (if  he  wishes  to  do 
so)  and  examines  his  witnesses. 

Prisoner  addresses  the  jury. 

Counsel  for  prosecution  replies, 

iv.  Prisoner  not  defended  hy  counsel,  and  not  calling  vnt- 
Tiesses. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses. 

Prisoner  gives  his   own  evidence  on  oath  (if  he  so 
desires)  and  addresses  the  jury. 


(rt)  V.  p.  385. 
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The  smnmixig-      The  only  other   proceeding  before  the  joiy  consider 
"^'  their  verdict  is  the  summing-up  by  the  judge,  or,  at  the 

sessions,  by  the  chairman  or  recorder.  The  object  of  this 
is  to  explain  the  law  as  applicable  to  the  case  under  trial, 
and  tio  marshal  the  evidence  so  that  it  may  be  more 
readily  understood  and  remembered  by  the  jury.  He 
first  states  to  them  the  substance  of  tlie  charge  against 
the  prisoner ;  he  then,  if  necessary,  explains  to  them  the 
law  upon  the  subject ;  he  next  refers  to  the  evidence 
which  has  been  adduced  in  support  of  the  charge,  making 
occasionally  such  observations  as  may  be  necessary  to 
connect  the  evidence,  to  apply  it  to  the  charge,  and  to 
render  the  whole  plain  and  intelligible  to  the  jury ;  he 
then  states  the  defence,  and  the  evidence  given  on  the 
part  of  the  defendant ;  and  he  usually  concludes  by  telling 
the  jury  that,  if  upon  considering  the  whole  of  the  evi- 
dence they  entertain  a  fair  and  reasonable  doubt  of  the 
guilt  of  the  prisoner,  they  should  give  the  prisoner  the 
benefit  of  that  doubt  and  acquit  him. 
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THE       WITNESSES. 

Formerly   many  classes  of  persons   were    excluded   on  Grounds  of 

1  .  ^      J.     .  •  -1  Li.     incompetency 

various  grounds  as  incompetent  to  give  evidence,  the  now  rodnced 
principal  objections  being  that  the  proposed  witness  had 
a  personal  interest  in  the  result  of  the  trial  or  was 
himself,  by  reason  of  his  having  been  convicted  of 
serious  crime,  unworthy  of  belief,  or,  as  it  was  called,  an 
'^  infamous  "  person.  But  these  objections  to  the  testi- 
mony of  a  witness  now  operate  in  another  way.  Instead 
of  excluding  it  altogether,  the  objection  weakens  the 
testimony  and  prevents  the  jury  from  placing  ordinary 
credit  in  it ;  at  the  same  time  giving  them  the  oppor- 
tunity of  gathering  therefrom  as  much  truth  as  possible. 
Thus  it  has  been  provided  by  statute  that  no  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence  (a).  However, 
even  now  a  person  under  sentence  of  death  is  incapable 
of  giving  evidence  (6). 

It  is  a  general  principle  of  English  law  (which  must  Accused  per- 
now,  however,  be  taken  with  a  considerable  qualification)  orlier  consort 
that  no  one  is  bound  to  criminate  himself  (nevw  tenetur  oo™®^^^!^"' 
prodere  seipsum).     Upon  this  principle  it  was  for  a  great  witnesses. 
many  years  and  until  very  recently  held  that  as  a  general 
rule  an  accused  person  and  his  or  her  husband  or  wife 
could  not  be  examined  as  witnesses  either  for  the  prose- 
cution or  the  defence.     To  this  general  rule  a  considerable 
number  of    exceptions   were  in  recent    years  made   by 
various  Statutes  which  it  is  now  unnecessary  to  mention ; 
but  there  were  other  exceptions  (so  far  as  regarded  the 

(a)  6  &  7  Vict.  c.  85,  s.  i.  (6)  II.  v,  Wehh,  ii  Cox,  133. 
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husband  or  wife)  which  existed  at  common  law,  and  to 
these  we  shall  afterwards  have  to  refer.  Although  the 
law  on  this  subject  has  been  revolutionized  by  the  Criminal 
Evidence  Act  1898  (a),  which  enables  an  accused  person  and 
his  consort  to  give  evidence,  they  are  nevertheless  not 
placed  entirely  upon  the  footing  of  ordinary  witnesses,  but 
there  are  many  special  provisions  with  regard  to  their 
evidence  and  the  mode  in  which  it  is  to  be  taken  which 
require  the  closest  attention. 

We  propose  to  consider  the  matter  from  two  points  of 
view  : — Firstly,  as  to  how  far,  if  at  all,  the  evidence  of 
the  accused  or  his  consort  may  be  obtained  on  behalf  of 
the  pi'osecution^  and  secondly  under  what  restrictions  it 
may  be  given  on  behalf  of  the  defence. 


Ab  witnesses 
for  the  pro- 
secution. 


Firstly,  In  one  important  respect  the  Criminal  Evi- 
dence Act  1898  effects  no  alteration  in  the  existing 
The  accused,  law.  It  does  not  (with  the  one  exception  referred  to 
below)  enable  the  prosecution  in  any  criminal  case  to 
call  the  accused  person  himself  as  a  witness.  If  he 
chooses  to  avail  himself  of  his  right  to  give  evidence  on 
his  own  behalf,  to  which  we  shall  presently  refer,  he  may 
do  so,  and  he  thereby  exposes  himself  to  be  cross- 
examined  by  Counsel  for  the  prosecution,  but  unless  be 
voluntarily  tenders  himself  as  a  witness  for  the  defence  be 
cannot  be  put  upon  his  oath,  nor  can  the  prosecuting 
Counsel  nor  the  Court  ask  him  any  question  whatever 
beyond  calling  upon  him  to  plead  guilty  or  not  guilty  to 
the  indictment.  The  Act,  indeed,  expressly  provides  that 
he  shall  not  be  called  as  a  witness  except  upon  his  own 
application  (&).  To  this  rule  there  is  but  one  exception, 
which  arises  under  the  Evidence  Act  1877  (0»  *  Statute 
which  is  not  affected  in  any  way  by  the  Criminal 
Evidence  Act  i898(rf).  The  Evidence  Act  1877  pro- 
vides that  on  the  trial  of  any  indictment  or  other  pro- 
ceeding for  the  non-repair  of  or  nuisance  to  any  public 

(a)  61  &  62  Vict.  c.  36.     This  Act  came  into  force  on  the  12th  October, 
1898  ;  a  copy  of  it  will  be  found  at  p.  499.        (b)  61  &  62  Vict.  c.  36,  s.  i  (a), 
(c)  40  &  41  Vict.  c.  14.  (d)  61  &  62  Vict.  c.  36,  p.  6. 
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highway  or  bridge,  or  for  a  Duisance  to  a  river,  or  of  any 
indictment  or  proceeding  instituted  for  tlie  purpose  of 
enforcing  a  civil  right  only,  the  defeTidant  and  the  wife  or 
husband  of  such  defendant  shall  not  only  be  admissible 
witnesses  but  shall  be  compellable  to  give  evidence. 

The  husband  or  wife  of  the  accused  can,  however^  in 
several  cases  be  called  as  a  witness  for  the  prosecution 
and  compelled  to  give  evidence. 

(a)  Nothing  in  the  Criminal  Evidence  Act  affects  a  The  accused's 

case  where  the  wife  (and  in  speaking  here  of  the  *^^^°^- 
wife  we  include  the  husband  in  a  case  where 
a  woman  is  defendant)  might  at  common  law 
be  called  as  a  witness  without  the  consent  of  the 
accused  (a).  There  are  two  such  cases.  The  first 
is  treason,  in  which  it  is  said  the  husband  or 
wife  may  testify  against  each  other  (&).  The 
second  is  where  the  husband  is  indicted  for  a 
personal  injury  to  his  wife. 

(b)  The  Criminal  Evidence  Act  1898  provides  (c)  that 

where  the  accused  is  charged  with  an  offence 
against  certain  Statutes  his  wife  may  without  his 
consent  be  called  as  a  witness  for  the  prosecu- 
tion. These  cases  are  the  following : — (i)  Neglect- 
ing to  maintain  or  deserting  his  wife  or  any  of  his 
family (cQ,  (2)  rape,  indecent  assault,  and  abduction 
of  women  or  girls  (e),  (3)  a  prosecution  of  the 
husband  by  the  wife  under  the  Married  Women's 
Property  Act  1882  (/)  for  a  criminal  dealing 
with  her  separate  property  and  vice  versd  ;  (4)  all 
cases  falling  under  the  Criminal  Law  Amend- 
ment Act  1885  (g);  and  (5)  all  cases  under  the 
Prevention  of  Cruelty  to  Children  Act  1894  (A). 

(a)  61  &  62  Vict.  c.  36,  8.  4  (2). 

{h)  V.  Hose,  127 ;  R.  V.  GripgSt  T.  Rajrm.  i  (an  obiter  dictum). 

(c)  61  &  62  Vict.  c.  36,  8.  4(1). 

(d)  5  Geo.  IV.  c.  83. 

(e)  24  &  25  Vict.  c.  100,  88.  48  to  55. 

(/)  45  &  46  Vict.  c.  75,  88.  12,  16.     As  to  these  oflfences,  v.  p.  206. 
Ig)  48  &  49  Vict.  c.  69,  V.  pp.  166-169. 
(h)  57  &  58  Vict.  c.  41,  V.  p.  186. 
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In  all  the  above-mentioned  cases  therefore  the  wife 
of  the  accased  can  be  called  as  a  witness  for  the  pro- 
secution. But  except  as  above  stated,  and  in  cases 
which  fall  under  the  Evidence  Act,  1877,  which  we 
have  already  referred  to,  the  wife  cannot  be  called  as 
a  witness  for  the  prosecution  upon  the  trial  of  her 
husband  upon  a  criminal  charge  (a). 

As  witnesses        Secondly.    It  is,  however,  in  enabling  the  accused  and 
fence.^  ^        ^^  ^^^®  *^  P^®  evidence  for  the  defence  in  all  cases  that 
the  greatest  alteration  in  the  pre-existing  law  has  been 
made  by  the  Criminal  Evidence  Act,  1898, 

That  Act  (6)  provides  that  every  person  charged  with 
an  offence,  and  the  wife  or  husband,  as  the  case  may  be,  of 
the  person  so  charged,  shall  be  a  competent  witness  for 
the  defence  at  every  stage  of  the  proceedings  (c),  whether 
the  person  so  charged  is  charged  solely  or  jointly  with  any 
other  person.  The  Act  contains  certain  provisions,  how- 
ever, as  to  the  way  in  which  such  evidence  is  to  be  taken, 
which  it  is  necessary  to  notice. 


Evidence  of 
accused. 


I.  As  to  the  evidence  of  the  accused  it  is  provided  as 
follows : — 

(a)  He  shall  not  be  called  as  a  witness  except  upon 

his  own  application  (d), 

(b)  He  may  be  asked  any  question  in  cross-examina- 

tion, notwithstanding  that  it  would    tend   to 
criminate  him  as  to  the  offence  charged  (e). 

(c)  He  must  not  be  asked  any  question  tending  to 

show  that  he  has  committed  or  been  convicted 


(a)  61  &  62  Vict.  c.  36,  8.  I  (c). 

(6)  Ibid.  8.  I.     Thi8  Act  does  not  extend  to  Ireland. 

(c)  But  not  before  the  grand  jury.  M,  v.  Rhodes,  Times  L.  R.  14  Nov. 
1898.  ((/)  61  &  62  Vict.  c.  36,  3.  I  (a). 

(«)  Ibid.  8.  I  (e).  It  should  be  noticed  that  this  and  the  following  provi- 
sion are  to  a  great  extent  the  reverse  of  the  rule  with  regard  to  the  cmn- 
examination  of  an  ordinary  witness.  An  ordinary  witness  cannot  be  required 
to  answer  a  question  the  answer  to  which  would  tend  to  criminate  him,  bat 
he  may  be  asked  whether  he  has  been  convicted  of  any  offence,  ▼.  pp.  402, 

403- 
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of  or  charged  with  any  offence  other  than  that 
wherewith  he  is  then  charged,  or  that  he  is  of 
bad  character,  unless  : — 

(i)  the  proof  that  he  has  committed  or 
been  convicted  of  such  other  offence 
is  admissible  evidence  to  show  that 
he  is  guilty  of  the  offence  for  which 
he  is  being  tried  (a);  or 

(ii)  he  or  his  advocate  has  cross-examined 
the  witnesses  for  the  prosecution 
with  a  view  to  show  that  he  has  a 
good  character,  or  has  given  evi- 
dence of  good  character,  or  the 
nature  or  conduct  of  the  defence  is 
such  as  to  involve  imputations  on  the 
'  character  of  the  prosecutor  or  the 
witnesses  for  the  prosecution  ;  or 

» 

(iii)  he  has  given  evidence  against  any 
other  person  charged  with  the  same 
offence  (6). 

(d)  If  he    is  the  only  witness  to  the  facts  to  be 

called  for  the  defence  he  is  to  give  his  evidence 
immediately  after  the  close  of  the  evidence  for 
the  prosecution  (c) ;  not  after  his  counsel  has 
addressed  the  jury,  as  is  the  case  with  ordinary 
witnesses ; 

(e)  The  fact  that  the  accused  has  given  evidence 

will  not  of  itself  entitle  counsel  for  the  prose- 
cution to  reply  (d).  But  counsel  for  the  pro- 
secution will  have  a  right  to  sum  up  the  evi- 
dence after  the  accused  has  given  his  evidence, 
and  the  accused  or  his  counsel  will  then  make 
the  last  address  to  the  jury. 

(a)  Ab  in  the  case  of  receiving  stolen  goods,  v.  p.  222. 

(b)  61  &  62  Vict.  c.  36,  8.  I  (f). 

(c)  Ibid.  s.  2.  {d)  Ibid,  s.  3. 
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Evidence  of 
wife  or  hus- 
band of 
accnsed. 


Fellow- 
prisoner  can- 
not be  called 
as  witness. 


II.  Evidence  of  wife  or  hasband  of  accused. 

As  we  have  already  pointed  out,  the  hnsband  or  wife  of 
the  accused  may  now  give  evidence  for  the  defence  at 
every  stage  of  the  proceedings.  This  evidence  is  given 
in  the  same  way  and  subject  generally  to  the  same  rules 
as  that  of  any  ordinary  witness,  but  it  must  be  observed 
that  nothing  in  the  Criminal  Evidence  Act  1898  is  to 
make  a  husband  or  wife  compellable  to  disclose  any  com- 
munication made  to  him  or  her  by  the  consort  during 
the  marriage  (a).  This  last  provision  will  equally  apply 
whether  the  witness  under  examination  is  the  accused  or 
the  husband  or  wife  of  the  accused. 

There  is  one  important  provision  of  the  Act  to  which 
we  may  call  attention  here.  The  accused  person  is  not 
to  be  driven  by  the  fear  of  adverse  comment  to  give  evi- 
dence, or  to  call  his  wife  as  a  witness,  if  he  thinks  it  better 
for  himself  not  to  do  so.  It  is  expressly  provided  that 
the  failure  of  any  person  charged  with  an  offence,  or  of 
the  wife  or  husband  of  the  person  so  charged,  to  give  evi- 
dence shall  not  be  made  the  subject  of  any  comment  by 
the  prosecution  (&). 

Defendants  joirUly  indicted  and  given  in  charge  to 
the  jury,  and  being  tried  together,  cannot  be  called  as 
witnesses  against  each  other  (c).  But^  as  we  have  seen  (d)^ 
the  course  is  sometimes  adopted  of  abandoning  the 
prosecution  against  one  of  the  co-defendants,  in  order  to 
make  him  a  witness  for  the  prosecution,  and  the  other 
defendants  cannot  object  to  this  (e).     And  a  defendant 


(a)  61  &  62  Vict.  c.  36,  s.  I  (d).  The  rale  is  the  same  in  ciyil  proceedings, 
V.  16  &  17  Vict.  c.  83,  8.  3. 

(&)  61  &  62  Vict.  c.  36,  s.  I  (b).  The  judge,  however,  maj  make  aach 
comment.     B,  t.  Bhodea^  Times,  L.  R.  14  Nov.  1898. 

{c)  Arch.  p.  320.  It  is  not,  however,  certain  that  this  mle  will  not  now 
be  modified  m  a  case  where  one  defendant,  whose  evidence  it  ir  desired  to 
obtain  for  the  prosecution,  himself  applies  or  consents  to  be  called  as  a  wit- 
ness for  the  prosecution.  The  old  rule  was  based  upon  the  fact  that  it  was 
a  distinguishing  feature  of  our  criminal  system  that  a  prisoner  on  his  trial 
could  neither  be  examined  nor  cross-examined,  a  principle  which  as  we  have 
stated  has  now  been  considerably  modified,  v.  jK,  v.  Payne,  L.  R.  i  C.  C. 
R.  at  p.  355. 

(d)  v.  p.  363.  (c)  B,  V.  Bowland,  Rv.  &  M.  401. 
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jointly  indicted  with  another  can  now  give  evidence  on 
his  own  behalf,  even  though  that  evidence  may  tell 
against  his  co-defendant  (a). 

As  to  incompetency  from  want  of  understanding. 

'Generally  the  same  rules  which  serve  to  render  a  incompetency 
person  incapable  of  committing  a  crime  apply  to  exclude  °  *  ^*^  *• 
a  person  from  being  a  witness.  Thus  an  idiot  or  a 
lunatic,  unless  in  an  interval  of  sanity,  is  incompetent, 
unless  the  judge  is  of  opinion  that  he  is  able  to  understand 
the  nature  and  sanction  of  an  oath  and  is  of  sufficient 
intelligence  to  be  able  to  give  evidence  (6).  Persons  deaf 
and  dumb,  or  dumb  only,  may  give  evidence  through  an 
interpreter,  or  in  writing  if  they  are  able  to  write  (c). 

As  to  children,  the  rule  is  somewhat  different  from  Children. 
that  which  prevails  when  the  question  is  whether  the 
child  is  responsible  for  its  acts.  An  infant  under  the 
age  of  seven  is  incapable  of  committing  a  crime,  but  it 
is  competent  to  give  evidence  at  any  age,  if  it  satisfies 
the  test,  namely,  if  it  has  sufficient  intelligence  to 
understand  the  nature  and  obligation  of  an  oath(cQ. 
The  judge  frequently,  before  allowing  a  child  to  be 
sworn,  questions  it  as  to  its  belief  in  God,  knowledge 
of  the  consequences  of  telling  a  lie,  &c.  Juries  are, 
however,  often  cautioned  not  to  give  too  great  we^ht  to 
the  evidence  of  young  children. 

As  to  iTicom/petency  on  account  of  the  relationship  of 
legal  adviser. 

Counsel,  solicitors,  and   their  agents  are  not  obliged,  incomnetenc: 
nor    are    they  allowed    without    the    consent   of    their  l^^a. 
clients,  to  give  evidence  of  communications,  written  or 
parol,  made    to    them    by  their   clients    in    their  pro- 

(a)  6i  &  62  Vict  c.  36,  8.  I. 
\h)  B,  V.  Hidy  2  Den.  254,  20  L.  J.  (M.C.)  222. 
(c)  Morrison  v.  Lennard^  3  C.  &  P.  127,  2  Tayl.  Ev.  897. 
\d)  As  to  the  exceptions  to  this  nile  created  by  the  Criminal  Law  Amend- 
ment Act^  1885,  and  the  Prevention  of  Cruelty  to  Children  Act,  1894,  ▼.  pp. 

169,  317- 
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fessional  capacity.  And  it  is  not  material  whether  the 
communications  were  made  in  the  case  under  trial  or 
not,  nor  whether  the  client  be  a  party  to  the  cause. 
But  they  may  be  witnesses  on  points  which  do  not 
come  within  the  sphere  of  professional  confidential 
communications ;  for  example,  to  prove  their  client's 
handwriting  or  his  identity.  This  privil^e  does 
not  apply  to  a  medical  attendant,  a  conveyancer,  a 
priest  (a),  nor  indeed  to  any  others  than  those  men- 
tioned above. 

The  privilege  attaching  to  communications  made  by  a 
person  to  a  solicitor  in  his  professional  capacity  does  not 
extend  to  communications  so  made  in  furtherance  of  any 
criminal  or  fraudulent  purpose.  When  upon  the  trial  of 
such  person  the  solicitor  is  called  upon  to  disclose  what 
passed  between  him  and  the  accused  person  at  the 
professional  consultation,  the  court  must,  upon  the 
special  facts  of  each  particular  case,  judge  of  the 
admissibility  of  the  proposed  evidence.  Although  the 
question  of  the  consultation  being  held  before  or  after 
the  commission  of  the  ofience  is  not  decisive,  the  court 
must  in  each  case  determine,  upon  the  facts  given,  or 
proposed  to  be  given  in  evidence,  whether  it  seems 
probable  that  the  accused  consulted  the  solicitor,  not 
after  the  commission  of  tl^e  crime,  for  the  legitimate 
purpose  of  being  defended,  but  before  the  commission  of 
the  crime,  for.the  purpose  of  being  guided  and  helped  in 
it  (6). 

Certain  facte         In  some  cascs  the  Court  will  not  compel  or  allow  the 

not  disclosed,     j.     i  /.  _.•      i/»j.»i»  vj»i  -l 

disclosure  of  a  particular  fact,  if  such  disclosure  may  be 
of  detriment  to  the  public  service,  and  does  not  bear 
directly  upon    the    matter    in    question ;    for    example, 

(a)  But  it  is  at  least  veiy  doubtful  whether  a  sacramental  confession  made 
to  a  priest  is  not  privileged,  and  it  is  improbable  that  any  judge  would  now 
attempt  to  compel  a  priest  to  disclose  statements  so  ma<le  to  him.  Best, 
C.  J.,  expressly  refused  to  do  so,  Broad  v.  Pitt,  3  C.  &  P.  519 ;  see  also  an 
interesting  note  on  this  subject  to  Ji.  v.  Bay,  2  F.  &  F.  4. 

(6)  B.  V.  Cox,  L.  R.  14  Q.  B.  D.  153  ;  54  L  J.  (M.C.)  41 ;  $2  L.  T.(N.S.) 
25  ;  33  W.  R.  396;  15  Cox,  611. 
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evidence   disclosing   the   channels   through    which  infor- 
mation reaches  the  Gk)vemment  or  the  police  (a). 

As  to  a  witness  s  want  of  religious  belief. 

Formerly  a  person  who  was  wholly  without  religious  ReUgiouB 
belief  could  not  be  a  witness.  But  now  this  incom- incompetency 
potency  has  been  done  away  with,  and  it  is  provided 
generally  with  regard  to  oaths  taken  for  all  purposes 
where  an  oath  is  required  by  law,  that  every  person  who 
objects  to  be  sworn,  and  states  as  the  ground  of  such 
objection  either  that  he  has  no  religious  belief,  or  that 
the  taking  of  an  oath  is  contrary  to  his  religious  belief, 
shall  be  permitted  to  make  his  solemn  affirmation  in  the 
form  prescribed  by  the  Act  instead  of  taking  an  oath  (&). 
Nor,  if  an  oath  is  taken,  is  the  fact  that  the  person 
taking  it  had  no  religious  belief  any  objection  to  the 
validity  of  the  oath  (c).  Any  person  who,  having  made 
the  affirmation  provided  by  this  statute,  wilfully  and 
corruptly  gives  false  evidence,  is  liable  to  be  indicted, 
and  convicted  as  if  he  had  taken  an  oath.  But  a  witness 
cannot  ask  to  affirm  unless  he  states  either  that  he  has 
no  religious  belief,  or  that  he  has  conscientious  objections 
to  take  the  oath  as  being  against  his  religion,  and  if  a 
witness  objects  to  take  the  oath  it  is  the  duty  of  the 
presiding  judge  to  ascertain  whether  the  form  of  his 
objection  entitles  him  to  do  so  (d). 

The  form  of  oath  varies  according  to  the  creed  of  the  Forms  of  oatb 
witness.  In  an  ordinary  case,  the  witness  is  thus  ^^f  "8^*° 
addressed  by  an  officer  of  the  court : — '*  The  evidence  you 
sJiall  give  to  the  coitrt  arid  jui^  sworn  hetioeen  our  sovereign 
lady  tJie  Queen  and  the  prisoner  at  the  bar,  shall  be  the 
truth,  the  whole  truth,  arid  nothing  but  tJie  truth.  So  Jielp  you 
God"  He  then  kisses  the  Gospels.  But  the  deponent  may 
if  he  desires  be  sworn  in  the  Scotch  form,  which  is  with 
uplifted  hand  and  without  kissing  the  book  (e),     Jews  are 

(a)  V.  Hardy's  Case,  24  How.  St.  Tr.  753. 

(6)  51  &  52  Vict.  c.  46,  8.  I.  (c)  Ihid,  s*  3. 

\d)  B.  V.  Moorcy  61  L.  J.  (M.C.)  80;  66  L.  T.  125. 

(<5)  5'  ^  52  Vict.  c.  46,  8.  5. 
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Objection  to 
oompetency, 
when  mftde. 


sworn  on  the  Pentateuch,  keeping  their  hats  on,  the  oath 
concluding  with  *'  So  help  you  Jehovah."  In  the  case  of 
others,  the  form  which  they  consider  binding  is  resorted 

to  (a). 

• 

The  objection  to  the  competency  of  a  witness  should 
be  made  before  he  has  been  examined  in  chief,  unless,  of 
course,  the  incompetency  appears  only  on  examination. 

If  it  is  intended  to  call  at  the  trial  witnesses  for  the 
prosecution  who  were  not  examined  before  the  magis- 
tratos,  notice  should  always  be  given  to  the  prisoner. 
Such  evidence  could  not  be  rejected  if  the  notice  were 
not  given,  but  the  absence  of  notice  is  always  a  subject 
of  strong  comment  (h). 


CREDIBILITY    OF    WITNESSES. 

Elements  As  we  have  already  seen,  instead   of  altogether  ex- 

the^credibitity  cluding  a  witness  on  account  of  some  supposed  bias, 
of  witnesses.  ^^  course  generally  adopted  is  to  admit  his  evidence, 
allowing  the  circumstances  causing  suspicion  to  afiect 
his  credibility.  It  is  for  the  jury  to  form  their  opinion 
of  the  credit  due  to  a  witness,  as  on  any  other  fact, 
"The  credibility  of  a  witness  is  compounded  of  his 
knowledge  of  the  facts  he  testifies,  his  disinterestedness, 
his  integrity,  his  veracity,  and  his  being  bound  to  speak 
the  truth  by  such  an  oath  as  he  deems  obligatory. 
Proportioned  to  these  is  the  degree  of  credit  his 
testimony  deserves  from  the  court  and  jury  '*  (c).  It 
is  chiefly  to  these  points  that  cross-examination  is 
directed. 

Knowledge  of       As  to  knowledge. — It  will  be  important  to  consider  on 

^  «■*«»•        what  the  witness  bases  his  conclusion;  what  opportunities 

he    had   of   observation;     what   were    the    surrounding 

circumstences,  whether  they  were   such  as  to   conduce  to 


{a)  For  examples,  v.  Arch.  335. 

(6)  B.  V.  Greenslade,  11  Cox,  C.  C.  412. 


(c)  Aich.  327. 
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a  correct  opinion  ;   for  example,  whether  it  was  light  or 
dark,  &c. 

As    to   disirUerestedness. — Here    should    be   considered  Disinterested- 
the   relationship   of  the  prisoner  and  mtness,  natural  or  IJitne^sses. 
otherwise ;  the  advantage  or  disadvantage  that  would  accrue 
to  the  witness  on  the  prisoner's  conviction ;  prejudices, 
quarrels,  &c.  (a). 

As  to  veracity, — ^The  chief  mode  in  which  the  veracity  Veradty  of 
of  a  witness  is  impeached  is  by  showing  that  at  some  ^*"®^®®"* 
former  time  he  has  said  or  written,  or,  what  is  more 
damaging^  sworn,  something  not  agreeing  with  or  op- 
posed to  that  which  he  now  swears.  As  to  the  manner  ' 
in  which  he  may  thus  be  confronted  with  his  former 
allegations,  it  is  provided  by  statute,  that  if,  on  cross- 
examination,  a  witness  does  not  admit  having  made  an 
inconsistent  former  statement,  proof  may  be  given  that 
he  did  make  it ;  but  before  such  proof  can  be  given,  the 
circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  a  statement  (b).  If  the  statement  has  been 
in  writing,  or  reduced  into  writing,  as  in  the  case  of 
depositions,  he  may  be  cross-examined  as  to  it  without 
the  writing  being  shown  to  him ;  but  if  it  is  intended  to 
contradict  him  by  the  writing,  his  attention  must,  before 
such  contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him.  But  this  does  not  prevent  the 
judge  from  inspecting  and  making  such  use  of  the 
writing  as  he  thinks  proper  (c).  It  should  be  observed 
that  when  a  witness  is  cross-examined  as  to  contradictory 
statements  made  by  him  before  the  magistrates,  the  cross- 
examining  party  is  bound  by  the  witness's  answer  if  he 
should  deny  having   made    such  statements,   unless  the 


(a)  As  to  the  evidence  of  accomplices,  t.  p.  405. 
{b)  28  k  29  Vict  c.  18,  s.  4. 
(c)  Ibid.  B.  5. 

2  C 
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written  deposition  is  actually  pnt  in  evidence  to  contradict 
him  (a). 

Ohanusterof         -^^  ^  general  character, — It  has  been  noticed  above 
witnefladB.        that  a  person  is  a   competent  witness  although  he  has 
been  convicted  of  a  crime ;  but  of  course  that  fact  will 
carry  weight  with  the  jury.     To  weaken  the  testimony 
of    a    witness,  he    may   be    cross-examined    as    to    his 
delinquencies,    or    other    witnesses    may    be   called    to 
prove     his    generally    bad    reputation    and    that     they 
themselves    would    not    believe    him    on  his    oath  (b). 
A    witness    may    be    asked    questions    with    regard    to 
alleged   crimes    or  other  improper  conduct ;    but  he  is 
not  compelled  to  answer  them  if  such  answer  wonld  tend 
to   expose  the   witness,  or  the  husband  or  wife  of  ih» 
witness,  to  a  criminal  charge,  or  to  a  penalty  or  forfeiture 
of  any  kind  (c).      In  order  to  eutitle  a  witness  to  the 
privilege    of   not  answering  a  question,  as  tending   to 
criminate  him,  the  court  must  see  from  the  circumstances 
of  the   case   and   the   nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reasonable  ground 
to    apprehend    danger    to    the    witness  from  his  being 
compelled  to  answer  ;  moreover,  the  danger  to  be  appre- 
hended  must   be   real  and  appreciable  with  reference  to 
the  ordinary  operation  of  law   in  the  ordinary  course  of 
things,  and  not    a  danger  of   an    imaginary  character, 
having  reference  to  some  barely  possible  contingency  {d) ; 
but  if  the  fact  of  the  witness  being  in  danger  be  once 
made  to  appear,  great  latitude  should  be  allowed  to  him 
in  judging  of  the  efiect  of  any  particular  question.     But 
all  other  questions^  if  material  to  the   issue   and   even 
perhaps  if  they  merely  go  to  the  credit  of  the  witness, 
must  be  answered,  however  strongly  they  may  reflect  on 
the  witness's  character  (c),    A  denial  of  improper  conduct 
by  the  witness  is  conclusive,  and  he  cannot  be  contradicted 
by  calling  other  witnesses,  unless  the  fact  be  relevant  to 


(a)  B.  V.  ItUey,  4  F.  &  F.  964. 

(6)  B,  V.  Brown,  L.  R.  i  C.  C.  R  70 ;  36  L.  J.  (M.a)  59;  Warb.  L.  C 
254 ;  and  see  2  Tayl.  Ev.  971.  (c)  v.  2  TavL  Er.  96a 

(d)  B,  V.  Boyes,  30  L.  J.  (Q.  B.)  301  ;  5  L.  T.  (N.a)  147  ;  i  R  &  S.  311  ; 
9  W.  R.  690.  (e)  2  Tayl.  Ey.  967,  968. 
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the  issue  (a).  A  witness  may,  however,  be  questioned  as 
to  whether  he  has  been  convicted  of  a  felony  or  mis- 
demeanor, and,  if  he  does  not  admit  it,  the  cross- 
examining  party  may  prove  the  conviction;  and  a 
certificate  of  the  indictment  and  conviction  for  such 
offence,  signed  by  the  clerk  of  the  court,  or  other  officer 
having  the  custody  of  the  records  of  the  court  where  the 
offender  was  convicted,  is,  on  proof  of  the  identity  of 
the  person,  sufficient  evidence  of  such  conviction  (&). 
In  order  to  show  the  general  bad  character  of  the 
witness,  almost  any  question  may  be  asked  as  to  his  past 
life.  It  is  left  to  the  discretion  and  good  feeling  of  the 
bar  not  to  exceed  the  limits  required  by  the  necessities 
of  the  case,  by  wantonly  taking  away  a  person's 
character.  As  has  already  been  stated,  witnesses  may 
be  called  to  show  the  general  bad  character  of  a  witness. 
Bat  they  may  not  be  examined  as  to  any  particular 
offences  which  are  alleged  against  the  witness  (c).  On 
the  other  hand,  witnesses  may  be  called  to  testify  to 
the  general  good  character  of  the  witness,  if  that  is 
questioned  (d). 

It  must,  however,  be  borne  in  mind  that  the  observa- 
tions in  the  above  paragraph  do  not  apply  to  a  defendant 
giving  evidence  on  his  own  behalf.  He  cannot  refuse  to 
answer  any  question  on  the  ground  that  it  would  tend  to 
criminate  him  as  to  the  offence  for  which  he  is  being 
tried,  but  on  the  other  hand  it  is  only  under  certain  cir- 
cumstances, to  which  we  have  already  referred  (e\  that  he 
can  be  questioned  as  to  his  character  or  previous  con- 
viction. 

NUMBER  OF   WITNESSES. 

In  all  cases,  both  before  the  grand  jury  and  at  the  trial,  Cases  whero 
one  witness  for  the  prosecution  is  sufficient,  with  the  follow-  ^toessls  °"* 

ing  exceptions  : required. 

(a)  Harris  ▼.  Tippeit,  2  Camp.  637.  (6)  28  Vict.  c.  18,  s.  6. 

(c)  2  TajL  Ev.  971. 

{d)  B.  T.  Murphy,  9  How.  St  Tr.  724 ;  2  Tayl.  Ey.  974.        {e)  v.  p.  394. 
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1.  In  treason  or  miBprision  of  treason  (except  where 
the  overt  act  alleged  is  the  assassination  of  the  sove-  | 
reign,  or  any  direct  attempt  against  his  or  her  life  or 
person),  two  witnesses  are  required,  unless  the  prisoner 
confesses.  And  both  of  the  witnesses  most  testify  to 
the  same  overt  act  of  treason ;  or  one  of  them  to  one 
overt  act,  and  another  to  another  overt  act  of  the  same 
species  of  treason  (a).  Bat  collateral  facts  may  be  proved 
by  one  witness. 

2.  In  perjury  there  should  be  two  witnesses.  Both 
need  not  necessarily  directly  contradict  what  the  accased 
has  sworn  ;  it  will  suffice  if  the  second  corroborates  in 
any  material  circumstance,  by  circumstantial  evidence  or 
otherwise,  what  the  first  has  said.  And  it  will  even  be 
sufficient  if  the  assignment  of  perjury  be  directly  proved 
by  one  witness,  if  he  be  strongly  corroborated  by  written 
documents.  The  reason  usually  assigned  for  this  excep- 
tion is  that  otherwise  there  would  only  be  oath  against 
oath ;  but  more  probably  the  expediency  of  protecting 
witnesses,  and  thus  furthering  the  ends  of  justice,  is  the 
true  ground  (J). 

3.  By  the  Criminal  Law  Amendment  Act,  1885,  ^^ 
person  is  to  be  convicted  of  any  offence  under  the  second 
and  third  sections  of  that  Act  (which  relate  respectively 
to  the  offences  of  procuration,  and  the  defilement  of 
women  by  threats,  fraud,  &c.),  upon  the  evidence  of  one 
witness,  unless  such  evidence  be  corroborated  in  some 
material  particular  by  evidence  implicating  the  accused  (c). 
The  same  Act,  after  enacting  that  any  person  who  unlaw- 
fully and  carnally  knows  any  girl  under  the  age  of 
thirteen,  shall  be  guilty  of  felony,  provides  tbat  upon  the 
hearing  of  such  a  charge  the  evidence  of  the  girl  may,  if 
she  be  of  tender  years  and  does  not  understand  tbe 
nature  of  an  oath,  be  received,  though  not  upon  oath, 
subject  to  such   evidence    being  corroborated    by  some 

(a)  7  &  8  Wm.  3,  c.  3,  88.  2.  4.  (6)  Best,  Ev.  541. 

(c)  48  &  49  Vict  c.  69,  8i>.  2  &  3. 
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other  material  evidence  in  sapporfc  of  the  charge,  impli- 
cating the  accased  (a). 

It  will  be  convenient  here  to   notice  the  evidence  of  Evidence  of 

7.  -vT  J.        n      •!.  •        •  J       '^.x.  •   •  •  accomplioea, 

accomplices,     JNatarally  it  is  viewed  with  saspicioo,  inas- 
much  as^  on   the   one  hand,  the  accomplice  may  hope  to 
gain  favour  and  leniency  by  assisting  the  prosecution  ;  on 
the  other  hand,  he  will  often  be   anxions  to  shield  his 
companions.     In  practice,  though  not  in  strict  law,  it  is 
deemed   essential  that   the   evidence  of  the    accompjice 
should   be  corroborated  in   some   material  part  by  other 
evidence,  so  that  the  jury  may  be  led  to  presume  that  he 
has   spoken  the   truth  generally  (h).     This  confirmatory 
evidence  must  be  unimpeachable  ;  so  that  the  evidence  of 
another  accomplice  or  his  wife  will  not  suffice  [c).     And 
the  confirmatory  evidence  should  not  be  merely  to  the 
iac^  of  the  act  having  been  committed,  but  should  extend 
to  the  identification  of  the  prisoner  with  the  party  con- 
cerned ((Q.     But  it  is  not  necessary  that  he  should  be 
corroborated    in    every    particular,  provided    there  is  a 
sufficient  amount  of  confirmation  to  satisfy  the  jury  (e). 
Moreover,  the  amount  of  corroboration  required  depends 
on  the  nature  of  the  crime  and  the  extent  of  the  com- 
plicity of  the  witness  in  it ;    only  a   slight  corroboration 
being   necessary   if    the   ofience  is    merely   of   a   legal 
character,  as   the  non-repair  of  a  highway,  or  one  which 
does  not  involve  any  great  degree  of  moral  turpitude  (/). 
The  application  of  the  rule  as  to  the  necessity  for  corrobo- 
ration is  left  to  the  discretion  of  the  judge  ;  but  although 
he  will  express  his  own  opinion  strongly  to  the  jury,  and, 
if   necessaiy,  in   such   a  way  as   almost  to  amount  to  a 
direction  to  acquit,  it  would  appear  that  he  has  no  power 
actually  to  withdraw    the    case    from   the   jury  in  the 
absence  of  such  corroborative  evidence  as  he  may  think 


(a)  48  &  49  Vict.  c.  69,  8.  4. 
h)  ▼.  B.  V.  Gallagher^  15  Cox,  at  p.  318. 
c)  B.  ▼.  Noakes,  5  C.  &  P.  326 ;  B,  y,  NedL,  7  C.  &  P.  168. 
(d)  B,  V.  Farler,  8  C.  &  P.  106.  (e)  B,  v.  Gallagher,  supra. 

(/)  B.  V.  Hargrave,  5  C.  &  P.  170 ;  B,  v.  Boyes,  i  B.  &  S.  at  p.  322  ; 
30li.  J.  Q.  B.  302. 
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desirable,  nor  can  a  verdict  in  sach  a  case  be  set 
aside  npon  the  ground  that  corroborative  evidence  was 
wanting  (a). 

Att«nduioe  of  How  is  the  (Utendaiice  of  witnesses  procared  ?  In  both 
felonies  and  misdemeanors  the  witnesses  examined  before 
the  committing  magistrate  are  asnally  boand  over  by 
recognisance  by  him  to  appear  at  the  trial  and  give 
evidence.  If  they  do  not  appear,  the  recognizances  may 
be  estreated  and  the  penalty  levied.  All  other  witnesses 
may  be  compelled  to  attend  by  svhp<ena.  This  may  be 
issued  either  at  the  Crown  Office  in  London,  or  by  the 
clerk  of  assize,  or  clerk  of  the  peace  at  sessions.  A  copy 
of  the  writ  is  served  upon  the  witness  personally,  the 
original  writ  being  shown  to  him,  and  the  subpoena  may 
be  served  in  any  part  of  the  United  Kingdom  (6). 

ETidenee  The  Merchant  Shipping  Act,  1894^  contains  a  provi- 

taken  a  road,    ^j^^^  ^^  j^y  which,  under  certain  circumstances,  evidence 

taken  abroad  can  be  used  upon  a  trial  in  England  for  a 
criminal  offence.  Whenever  in  the  course  of  any  legal 
proceeding  the  testimony  of  a  witness  is  required,  then, 
upon  due  proof  that  the  witness  cannot  be  found  in 
the  United  Eongdom,  any  deposition  that  the  witness 
may  have  previously  made  on  oath  relative  to  the  same 
subject-matter  before  any  magistrate  in  her  Majesty's 
dominions,  or  any  British  Consular  officer  elsewhere,  shall 
be  admissible,  provided  that  in  criminal  cases  the  deposi- 
tion shall  not  be  admissible  unless  it  was  made  in  the 
presence  of  the  person  accused,  and  the  fact  of  it  being 
made  in  his  presence  must  be  certified  by  the  official 
before  whom  the  deposition  is  made. 

Production  of        If  a  written  instrument,  required  as  evidence,  is  in  the 

^^^^^,  ^  possession  of  some  person,  he  is  served  with  a  suhpcnui 

duces  tecum,  ordering  him   to  bring  it  with  him  to  the 

trial.     Unless  he  has  some  excuse,  allowed  to  be  valid  by 

(a)  a.  V.  Boyes,  supra  ;  i?.  v.  Mtunier^  L.  R.  (1S94),  2  Q,  B.  at  p.  41S  ; 
R,  V.  Stuhba,  Dears.  C.  C.  555  ;  25  L.  J.  (M.C.]  16  ;  Warb.  L.  C.  12. 
(6)  45  Geo.  3,  c.  92,  88.  3,  4.  (r)  57  U  58  Vict.  c.  60;  s.  691. 
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the  coart,  he  mast  produce  it  at  the  trial  Such  lawful 
excuses  are  the  following :  that  the  instrument  will  tend 
to  criminate  the  person  producing  it  or,  if  he  be  a  solicitor, 
his  client ;  that  it  is  his  title-deed  (a). 

In  the  event  of  the  non-appearance  of  a  witness  in  Oonseqaenoes 
answer  to  a  subposna,  he  incurs  certain  penalties.  If  the  the  mbpan^ 
-writ  has  been  sued  out  of  the  Crown  Office,  the  Queen's 
Bench,  upon  application,  will  grant  an  attachment  for 
the  contempt  of  court.  In  other  cases  the  proceedings 
must  be  by  way  of  indictment  (&).  But  to  render  a 
witness  subject  to  these  penalties,  he  must  have  been 
served  personally  a  reasonable  time  before  the  trial.  If 
his  expenses  have  not  been  tendered,  and  he  is  so  poor  as 
not  to  be  able  to  go  to  the  place  of  trial,  this  will  probably 
be  allowed  by  the  court  as  a  sufficient  excuse. 

If  the  witness  is  in  custody,  the  proceedings  are  Attendance  of 
different.  If  in  criminal  custody,  a  secretary  of  state,  J^Yn^cStody!** 
or  any  judge  of  the  Queen's  Bench  Division,  may,  on 
application  by  affidavit,  issue  a  warrant  or  order  under 
his  hand  for  bringing  up  such  person  to  be  examined  as 
a  witness  (c)  ;  or  his  attendance  may  be  secured  by  a 
writ  of  habeas  corpus  ad  testificaTidum.  K  in  civil 
custody,  a  writ  of  hah,  corp.  ad  test*  is  obtained  upon 
application  to  a  judge  in  chambers,  founded  upon  an 
affidavit  stating  that  the  person  to  be  brought  up  is  a 
material  witness.  If  the  evidence  of  a  person  in  court  is 
required,  he  is  bound  to  sive  it,  although  he  has  not  been 
subpoenaed. 

A    witness,  whether   subpoenaed    or    bound    over  by  witnesa's 
recognizance  or  even  if  attending  voluntarily  (d)^  either  J^JJegt^^®  ^'°°^ 
to  prosecute  or   give  evidence,  is   privileged  from  arrest 
whilst  attending  the  trial   on   every  day  of  the  assizes  or 
sessions  until  the  case  is  tried  ;  also  for  a  reasonable  time 

(a)  V.  Arch.  325.  341.  (6)  Ihid.  p.  342. 

(c)  16  &  17  Viet.  c.  30,  8.  9 ;  Crown  Office  Rules,  1886,  rr.  246,  247.    61 
&62  Vict.  c.  41,  s.  II. 
{d)  Arch.  342  :  MeeJcins  v.  Smithy  i  H.  Bl.  636. 
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Expenses  of 
witoesses  for 
the  prosecu- 
tion. 

In  felonies. 


In  misde- 
meanors. 


before  and  after  trial  whilst  oomiDg  to  or  retoming  from 
the  place  of  trial. 

As  we  have  seen,  preventing  a  witness  from  attending 
or  giving  evidence  is  a  contempt  of  coart;  and  intimidating 
a  witness  from  giving  evidence  for  the  prosecntion  ia  a 
misdemeanor  (a). 

Afl  to  witnessed  expenses, — In  felonies^  the  conrt  may 
order  the  payment  to  the  prosecutor  and  his  witnesses  of 
a  reasonable  snm  for  costs,  ezpenEes,  trouble,  and  loss  of 
time  ;  and  this  whether  the  result  of  the  trial  be  a 
conviction  or  acquittal,  or  no  bill  be  found  (b).  And 
although  no  bill  be  preferred^  a  like  reasonable  snm 
may  be  ordered  to  be  paid  to  those  who  bond  fide  attend 
the  court  in  obedience  to  their  recognizances  or  srA- 
poena.  The  amount  to  be  paid  for  the  attendance 
before  the  examining  magistrate  must  be  ascertained 
by  the  certificate  of  the  magistrate  granted  before  the 
trial  (c).  Further,  if  a  charge  is  made  hoTiA  fide  on 
reasonable  and  probable  cause,  although  there  has 
been  no  committal  for  trial,  the  magistrate  before 
whom  the  accused  was  brought  and  examined  may 
grant  to  any  witness  examined  a  certificate  of  Us 
expenses  (rf). 

In  very  many  cases  of  misdemeanor  there  is  a  like 
power  of  ordering  payment  of  witnesses'  expenses.  The 
particular  misdemeanors  will  be  found  mentioned  in 
7  Geo.  4,  c.  64,  s.  23  ;  14  &  1 5  Vict.  c.  55,  a  2  ;  and 
other  statutes  which  deal  with  individual  ofienees.  Each 
of  the  Criminal  Law  Consolidation  Acts  provides  that  the 
court,  before  whom  any  indictable  misdemeanor  against 
such  Act  is  prosecuted  or  tried,  may  allow  the  expenses 
of  witnesses,  as  in  felouy ;  and  in   prosecutions  by  the 


(a)  v.  p.  83.  (6)  7  Geo.  4,  c.  64,  ss.  22,  24,  25. 

(c)  Ibid.  s.  22. 

{d)  29  &  30  Vict.  c.  52.  This  statnte  applies  also  te  misdemeanors.  It 
wns  origiDally  a  temporary  statute  and  was  renewed  from  time  to  time,  bat 
the  effect  of  56  Vict.  c.  14,  is  to  render  it  perjietual. 
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Treasury  in  coinage  offences  sliall  allow  such  expenses  (a). 
There  is,  however,  no  power,  either  in  cases  of  felony  or 
misdemeanor,  to  allow  these  expenses  where  the  indict- 
ment has  been  removed  by  certiorari  into  the  Qaeen's 
Bench  Division  for  trial  (&). 

In    a    similar  manner,  in  certain  indictable  offences 
dealt  with  by  the  magistrates  in  the  exercise  of  their  . 
snmmary  jarisdiction,  the  magistrate  may  order  the  pay- 
ment of  witnesses'  expenses  (c). 

So  much  as  to  witnesses  for   the  prosecution.     The  Expenses  of 
court  has,  however,  also  discretionary  power  to  order  the  Jhe^efem^?"^ 
payment  of  the  expenses  of  ivitnesses  for  the  prisoner  who 
appear  after  having   been  bound  by  recognizance  by  the 
examining  magistrate  to  give  evidence  (d). 

In  the  event  of  a  conviction  for  treason  or  felony,  the  Payment  of 
court  may  order  the  prisoner  to  pay  the  whole  or  part  of  defendant/ 
the  costs  of  the  trial ;  and  in  cases  of  assault  the 
defendant,  on  conviction,  may  be  made  to  pay  the 
prosecutor's  costs  and  a  reasonable  allowance  for  loss  of 
time  (e).  It  will  be  remembered  that  in  cases  under  the 
Vexatious  Indictments  Act  a  prosecutor  who  has  elected 
to  be  bound  over  to  prosecute  may,  at  the  discretion  of 
the  court,  be  required  to  pay  the  defendant's  costs  on 
the  acquittal  of  the  latter  (/)  ;  and  also  that,  in  private 
prosecutions  for  the  publishing  of  a  defamatory  libel,  if 
judgment  is  given  for  the  defendant,  he  may  recover 
costs  from  the  prosecutor  (^). 

(a)  24  &  25  Vict.  c.  96,  8.  121  ;  c.  97,  8.  77 ;  c.  98,  s.  54 ;  c.  99,  s.  42  ; 
c  100,  8.  77  ;  V.  also  Arch.  344. 

{b)  See  cases  cited  in  Short  &  Mellor's  Cr.  Off.  Prac.  241,  453. 

(c)  42  &  43  Vict.  c.  49,  8.  28.  (d)  30  &  31  Vict.  c.  35,  s.  5. 

(e)  33  &  34  Vict.  c.  23,  8.  3  ;  24  &  25  Vict.  c.  100,  s.  74. 

(/)  ^'  P*  3Si»  (^)  6  &  7  Vict.  c.  96,  s.  8 ;  V.  p.  104. 
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CHAPTER  XVI. 

THE   EXAMINATION   OF   WITNESSES. 

This  is  a  subject  on  whicb,  though  a  wide  latitude  is 
allowed  to  counsel,  some  rules  may  be  laid  down  as 
directly  authorized,  others  as  developed  in  and  sanctioned 
by  practice. 

General  coiirBe  We  have  already  noticed  the  general  course  of  the 
o  examuMtion.  examination  of  witnesses  (a)  ;  namely,  that  the  wit- 
nesses lor  the  prosecution  are  first  examined  in  chief 
by  the  counsel  for  the  prosecution,  and  then  croas- 
examined  by  the  counsel  for  the  defence ;  and  after  the 
case  for  the  prosecution  has  closed,  then  the  witnesses 
for  the  defence  are  examined  by  the  counsel  for  the 
defence,  and  cross-examined  by  the  counsel  for  the 
prosecution ;  in  each  case  the  witness  being  re-examined 
by  the  party  calling  him,  if  it  is  thought  desirable.  It 
should  also  be  remembered  that  the  court  may  at  any 
time  put  such  questions  as  it  thinks  fit  to  the  witness, 
even  after  he  has  left  the  witness-box  ;  and  that  if, 
after  the  counsel  has  finished  his  examination  or  cross- 
examination,  he  thinks  of  some  other  question  which 
ought  to  have  been  asked,  that  question  can  be  put  only 
through  or  by  leave  of  the  court. 

What  wit-  It  is  usual  for  counsel  for  the  prosecution  to  caU  all 

nesses  should    .•»  •.  t  .i        i       i       ^   ^t        • 

be  called.  the  Witnesses  whose  names  are  on  the  back  of  the  m- 
dictment,  even  though  he  may  not  wish  to  ask  them  any 
question ;  the  object  being  to  afford  the  defence  an 
opportunity  to  cross-examine  if  they  so  desire.  Bat  in 
such  a  case  the  counsel  for   the    prosecution    may  re- 


(a)  V.  p.  385. 
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examine.  Nevertheless  a  prosecutor  is  not  in  strictness 
bound  to  call  every  witness  whose  name  is  on  the  back  of 
the  indictment,  although  it  is  usual  to  do  so  (a) ;  nor 
can  a  prosecutor  be  compelled  to  give  an  accused  person 
the  additions  and  places  of  residence  of  witnesses  named 
on  the  back  of  the  indictment  (&). 

When  any  collusion  is  suspected  among  the  witnesses,  witnesses 
or  it  is  thought  that  any  of  them  will  be  influenced  by  ^Jf^  °^*  °' 
what  they  hear  from  counsel  or  other  witnesses,  those 
who  have  not  yet  been  examined  are  ordered  to  leave  the 
court  until  they  are  wanted,  and  after  examination  they 
are  required  to  remedn  in  court.  The  judge  will  do 
this,  either  at  his  own  instance,  or  on  the  application 
of  the  opposite  party.  If  the  order  be  disobeyed,  the 
witness  may  be  punished  as  for  his  contempt  ;  but, 
though  the  disobedience  will  be  matter  of  remark  for 
the  jury,  the  judge  has  no  right  to  reject  his  testi- 
mony (c). 

At  the  outset  it  will  be  well  to  ascertain  the  position  Functions,  &c., 
of  the  counsel  for  the  prosecution  and   for  the  defence  f^  the'^pro-^^ 
respectively,  their  functions  and  conduct,  their  respective  ^^^^^o*** 
duties,  and  the  spirit  in  which  they  should  conduct  them. 
It  is  needless  to  observe  that  it  is  not  the  object  of  the 
counsel   for  the  prosecution  to  get  a  conviction  at  any 
price.     It  is  his  duty  to  see  that  the  case  against  the 
prisoner  is  brought  out  in  all  its  strength  ;    but  it  is  not 
his  duty  to  conceal,  or  in  any  way  diminish  the  import- 
ance of,    its  weak    points,   his  function    being    to    put 
forward,  but  with  all  possible  candour  and  temperance, 
that    part   of    the    case   which    is   unfavourable    to    the 
prisoner. 

On  the  other  hand,  the  counsel  for  the  prisoner  has 
before  him,  as  his  object,  the  acquittal  of  the  prisoner,  of  the  counsel 
His  duty  is  to  act  as  an  advocate,  and  not  to  any  extent  s^'er ®  ^^' 


(a)  B.  V.  Simmonds^  I  C.  &  P.  84 ;  li,  v.   Whitbread^  ibid,  (d);  It.  7. 
Taylor^  ibid.  (n). 

(b)  li.  V.  Gordon^  12  L.  J.  (M.C.)  84;  v.  also  Rose.  129, 

(c)  if.  V.  Colley^  Moo.  &  31.  329. 
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as  a  jndge.  He  has  to  put  himself  in  the  place  of  the 
accused,  and  so  is  not  under  any  obligations  which  the 
accused  would  not  be  under.  Thus  he  is  not  obliged 
to  divulge  facts  with  which  he  may  be  acquainted  which 
are  unfavourable  to  the  prisoner  (a).  Nevertheless  he  is 
not  entitled  to  browbeat  a  witness,  nor  otherwise  to  treat 
him  unfairly,  nor  to  misstate  the  evidence  to  the  jury. 

Witness  The  rules  as  to  examination-in-chief  and  cross-examin- 

favombie  to  atiou  respectively  are  generally  the  same^  whether  the 
witness  be  for  the  prosecution  or  the  defence.  They 
are  based  upon  the  supposition  that  the  witness  called 
and  presented  by  the  party  examining  him  is  favourable 
to  his  side,  and  therefore  unfavourable  to  his  opponent. 


the  side 
calliDg  bim. 


Examination- 
in-chief. 
Qnobtions 
most  be 
relevant. 


Leading 

Saestions  not 
Uowed. 


Examination-irirchief, — What  questions  may  be  put  to 
a  witness  ?  In  the  first  place,  only  such  as  are  reUtant 
to  the  matter  in  issue,  the  answers  to  which  will  tend  to 
prove  the  offence  or  defence.  Of  course,  if  circumstantial 
evidence  is  resorted  to,  greater  latitude  will  be  allowed  ; 
inasmuch  as  it  is  not  so  easy  to  estimate  the  relevancy  of 
the  question. 

The  second  great  rule  is  that  leadinff  questions  may  not 
be  asked  in  examination-in-chief.  A  leading  question  is 
one  which  in  any  way  suggests  to  the  witness  the  answer 
which  the  person  asking  requires.  Thus,  to  ask  a  witness, 
^'  Had  the  prisoner  a  white  hat  on  ?  '^  would  be  a  leading 
question ;  but  the  question,  '^  What  sort  of  a  hat  had  the 
prisoner  on  ?  "  would  not  be,  unless,  indeed,  the  point  to 
be  proved  was  whether  he  had  or  had  not  a  hat  on.  It 
is  often  given  as  a  test  whether  a  question  be  leading  or 
not,  whether  it  might  be  answered  by  **  Yes "  or  '*  No." 
But  this  test  is  by  no  means  decisive ;  all  questions  which 


(a)  **Tbe  counsel  for  the  Crown  may  not  u>e  arguments  to  prove  thegnilt 
of  the  prisoner  which  he  does  not  himself  believe  to  be  just,  and  he  is  boond 
to  warn  the  jury  of  objectiors  which  may  diminish  the  weight  of  his  arguments. 
In  short,  as  far  as  regards  his  own  evidenc<*,  his  speech  should  as  mudi  as 
possible  resemble  the  summing* up  of  the  fudge.  The  counsel  for  the  prisoner 
may  use  arguments  which  he  does  not  believe  to  be  just.  It  is  the  business 
of  the  jury,  after  hearing  the  judge,  to  sav  whether  or  not  they  are  just/' — 
Fitz.  St.  i68  (1st  edition). 
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may  be  thus  answered  not  being  leading,  and  other  qaes- 

tions  than  those  which  may  be  so  answered  being  equally 

leading.     Thns  the   qneation,  ''Could  the  prisoner  hear 

ii^hat  he  said  ?  "  is  not  leading.     Though  the  rule  is  that  When  leading 

leading  questions  may  not  be  put  m  examination-m>chiei)  ^e  asked. 

there  are  certain  exceptions,  some  allowed  as  of  right, 

others  for  the  sake  of  convenience. 

(a)  For  the  purpose  of  identifying  persons  or  things 
which  have  already  been  described,  the  attention  of  the 

.  witness  may  be  directly  pointed  to  them  (a). 

(b)  When  a  witness  is  called  to  contradict  another, 
who  has  sworn  to  a  certain  fact,  he  may  be  asked  in 
direct  terms  whether  that  fact  ever  took  place. 

(c)  When  the  witness  is,  in  the  opinion  of  the  judge, 
hostile  to  the  party  calling  him. 

(d)  When  the  witness  is  unable  to  answer  general 
questions  from  an  obviously  defective  memory,  or  the  com- 
plicated nature  of  the  matter  as  to  which  he  is  inter- 
rogated (b). 

Leading  questions  are  altso  not  objected  to — 

(a)  When  merely  introductory,  so  as  to  save  time. 

(b)  When  the  particular  matter  is  not  disputed.  Thus, 
where  a  witness  having  deposed  to  a  fact  has  not  been 
cross-examined  on  it,  questions  may  be  put  which  assume 
that  fact. 

A  third   general  rule  is,   that    the    evidence    of    the  Witness  must 
witness  must  relate  to  what  is  immediately  within  AisMfown'^"^ 
knowledge  and  recollection.     But  there  is  one  exception  to  ^^nowiedge. 
this  rule.      In  matters  of  science,  skill,  travel,  &c.,  the 
evidence  of  experts  is  allowed,  that  is,  persons  who  have 
a  special  knowledge  of  the  subject  in  question  may  be 
called  to  give  their  opinion  as  to  the  consequences,  &c. 
of  facts  already  prove^.     For  example,  if  the  wounds  of  a 
murdered  person  are  described,  a  surgeon  may  be  asked 

(a)  R,  V.  WaUon,  2  Starkie,  N.  P.  C.  128.  •  (b)  Best,  Ev.  578. 
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BefroBbing 
his  memory. 


Contents  of  a 
written  docu- 
ment, how 
preyed. 


Consequences 
of  witness 


proving 
hostile. 


his  opinion  as  to  whether  they  caased  the  death  ;  bat,  of 
course,  it  will  be  for  the  jury  to  determine  how  far  they 
will  adopt  this  opinion  (a).  In  accordance  with  the 
general  rule,  a  witness  is  not  allowed  to  read  his  evidence. 
But  he  is  allowed  to  refresh  his  memory  by  referring  to 
any  writing  made  or  examined  by  himself  soon  after  the 
event  to  which  it  refers  {h)y  and  a  skilled  witness  called 
to  give  evidence  on  some  scientific  question  may  refresh 
his  memory  by  referring  to  professional  treatises,  tables, 
or  the  like  (c). 

A  fourth  general  rule  is,  that  the  contents  of  a  written 
document  cannot  be  proved  orally  if  the  document  is 
capable  of  being  produced,  but  must  be  proved  by  the 
document  itself.  If,  however,  it  be  shown  that  it  is  lost, 
destroyed,  or  in  the  possession  of  the  prisoner,  who  has 
bad  notice  to  produce  it,  other  evidence  may  be  given  of 
its  contents  {d). 

Another  matter  to  be  noticed  is  the  possible  host  Hit  if  of 
one's  own  witness.  It  is  a  rule  that  a  counsel  cannot  dis- 
credit his  own  witness,  although  he  may,  if  he  can,  make  ont 
his  case  by  other  and  contradictory  evidence ;  it  is  also, 
as  we  have  seen,  a  rule  that  leading  questions  may  not 
be  put  in  examination-in-cbief.  But  it  is  provided  by 
statute  (e)  that  although  a  party  producing  a  witness  is 
not  allowed  to  impeach  his  credit  by  general  evidence  of 
bad  character,  he  may,  in  case  the  witness,  in  the  opinion 
of  the  judge,  proves  adverse  (i.e.j  hostile),  contradict  him 
by  other  evidence,  or,  by  leave  of  the  judge,  prove  that  at 
other  times  he  has  made  a  statement  iuconeistent  with 
his  present  testimony  ;  but  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  su£Scient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement.  So,  also,  if, 
in  the  opinion  of  the  judge,  the  witness  is  keeping  back 

(a)  JR.  V.  Wright,  R.  &  R.  456. 

(b)  2  TkjI.  Ev.  922  et  seq.  (c)  Jbid,  935. 

{d)  y.  p.  422.  {e)  28  A:  29  Vict  c.  18,  s.  3. 
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Bome  of  the  truth,  in  order  to  favour  the  prisoner  or 
otherwise,  he  may  allow  the  examining  counsel  to  ask 
leading  questions,  and  generally  to  treat  the  vntness  as 
JiostUe. 

It  will  be  remembered  that  a  witness  is  not  compelled  Witness  not 
to  answer   questions  which   tend  to  criminate   himself .  criminate 
By  several  statutes,  though  they  are  obliged  to  answer  *^™®®"- 
the  questions,  the  evidence  given  by  witnesses  is  ex- 
pressly declared  not  available  against  them  on  a  criminal 
charge,  for  example,  under  the  Corrupt  Practices  Pre- 
vention Act  (a). 

Cross-examination. — Inasmuch  as  a  witness  is  supposed  Gross- 
to  be  inclined  to  favour  the  party  calling  him,  greater  «^^^**^°'*- 
powers  are  given  to  the  cross-examining  counsel  He 
may  ask  leading  questions,  and  in  this  way  remind  the 
witness  of  anything  which  may  tend  to  help  the  cause  of 
the  opposite  party.  But  if  the  witness  proves  anything 
favourable  to  the  cross-examiner,  the  fact  that  the 
evidence  was  procured  by  leading  questions  may,  of 
course,  diminish  its  value.  The  counsel  will  not,  how- 
ever, be  allowed  to  put  into  the  witness's  mouth  the  very 
words  he  is  to  echo  back  again  (V).  In  cross-examination 
the  questions  will  be  of  two  classes :  (a)  Those  which 
tend  directly  to  refute  or  explain  what  has  been  given  in 
evidence  in  the  examination-in-chief;  (b)  Those  whose 
object  is  to  affect  the  credit  of  the  witness.  It  is  not 
nsual  to  cross-examine  witnesses  to  character  except  the 
counsel  cross-examining  has  some  distinct  charge  on 
which  to  cross-examine  them  (c).  It  is  needless  to  add 
that  a  cross-examining  counsel  should  avoid  asking  ques- 
tions the  answer  to  which,  if  unfavourable,  would  be 
conclusive  against  him.  And  he  should  remember  that 
the  story  of  the  witness,  if  true,  will  often  be  confirmed  the 
more  he  is  questioned  about  it ;  and  this  although  there 
may  be  slight  discrepancies  on  immaterial  points. 

(a)  46  &  47  Vict.  c.  51,  8.  59. 

(6)  R,  ▼.  Hardy,  24  How.  St.  Tr.  755. 

(c)  a.  V.  HodgkUst  7  G.  &  P.  298. 


4l6  THE   EXAMINATION    OF   WITNESSES. 

Re-examiii«r         Re-examincUion. — ^The  object  of  the  re-examinatioii,  if 
^^^^'  it  be   judged  expedient  to  have  recourse  to   it,    is  to 

inquire  into  and  explain  what  has  transpired  on  crosa- 
ezamination.  But  it  must  be  strictly  confined  to  8ach 
matter ;  the  re-examiner  may  not  without  the  leave  of 
the  judge  ask  questions  which  he  might  and  ought  to 
have  put  on  examination-in-chief. 

Questions  pnt       Any  further  questions  after  re-examination  must  be 
jud^f     ^     put  through  the  judge ;  also  through  him  any  qneetions 

which  occur  to  counsel  after  they  have  finished  their 

examination  or  cross-examination. 

Objections  to  If  any  improper  question,  e.^.,  irrelevant  or  leading,  be 
how  made.  put  in  examinatiou-in-chief^  the  counsel  on  the  other 
side  should  immediately  interpose  and  object  to  it  before 
the  witness  has  time  to  answer  it,  though  in  the  case  of 
a  leading  question  this  will  often  be  ineffectual,  inasmuch 
as  the  mischief  has  been  done  by  the  suggestion  being 
made.  Counsel  in  the  same  way  should  interpose  ^ 
parol  evidence  is  proposed  to  be  given  when  a  document 
should  be  produced. 


(     417     ) 


CHAPTER  XVII. 

EVIDENCE. 

"  Evidence,  in  law,  includes  all  the  legal  means,  exclasive  Definition  of 
of  mere  argument,  which  tend  to  prove  or  disprove  any  ®^  ®°^* 
fact  the  truth  of  which  is  submitted  to  judicial  investiga- 
tion" (a). 

In  ascertaining  the  law  on  the  subject  of  evidence  in 
general,  five  heads  present  themselves  under  which  may 
be  ranged  the  chief  principles  which  it  is  necessary  to 
consider: — 

1 .  On  whom  the  burden  of  proof  lies. 

2.  What   must  be  proved,  and  what  may  not  be 

proved. 

3.  The  best  evidence  must  always  be  given. 

4.  Hearsay  is  not  evidence. 

5.  Confessions,  under  certain  circumstances,  are  not 

admitted  as  evidence. 

I.  The  burden  of  proof  is  on  the  prosecution  as  a  rule.  The  burden 
The  prosecution  must  prove  their  case  before  the  prisoner  ruiej^on^'the* 
is  called  upon  for  his  defence ;   and  this  although  the  prosecution. 
offence  alleged  consists  of  an  act  of  omission  and  not  of 
commission,  and  therefore  the  prosecution  have  to  resort 
to  negative    evidence  (6).     The   law   considers    a    man 
innocent  until    he    is    shown    to  be  guilty.      But    the  Quaiificatioc» 
principle  under  discussion  must  not  be  understood  with  ^  \yiI  ™w** 

probandu 

id)  I  TayL  Ev.  i. 

(6)  There  is  an  exception  to  this  rule  when  the  accused  pleads  specially, 
e.^.,  autrefois  acquit, 

2  D 
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unlimited  signification.      Though  the  harden  of  proof  of 
the  charge    is   in   general   on    the  prosecation,    yet  on 
particalar  points  it  is  on  the  prisoner.     This  is  markedly 
the    case    in   some   offences.     Thus,  by  various  Acts  of 
Parliament  it  is  declared  penal  to  do  certain  things,  or 
possess    certain    articles,     withoat     lawful     ezcnae     or 
authority ;  such  excuse  or  authority  must  be  proved  by 
the    accused.     For   example,    to   possess   public    stores 
marked  with  the   broad  arrow  (a)  ;    to  possess  coining 
tools  (&).     Again  it  lies  on  the  defendant  to  prove  that 
signals  to   sinaggling    vessels    were    not   made  for  the 
purpose  of  giving  illegal  notice  (c)  ;  also  to  show  some 
justification  for  sending  an  unseaworthy  ship  to  sea  (d). 
So  where  a  person  is  charged  with  making  or  having  in 
his  possession  any  explosive  substance,  under  suspicions 
circumstances,  the  onus  lies  on   him  to   show    that    he 
made  it  or  had  il  in  his  possession  for  a  lawful  object  (c). 
Again  the  onus  lies  on  a  defendant,  who  is  accused  of 
forging,   &c.,   a    trade   mark,    trade  description,  &a,  to 
prove  that  he  acted  without  intent  to  defraud  (/)  ;  or  if 
he    be  accused  of  selling,  &c.,  goods,  with  any  forged 
trade    mark,    description,    &c.,    to    prove    that  he  took 
reasonable  precautions  and  had  no  reason  to  suspect  the 
genuineness  of  the   mark,  &c.,  gave  the  prosecutor  all 
information  in  his  power  with  respect  to  the  persons  from 
whom  he  obtained  such  goods,   &c.,  and  otherwise  acted 
innocently  {g).     But  it  will  be  noticed  that  in  all  these 
cases  there  is  something  to  be  proved  in  the  first  instance 
by  the  prosecution — either  the  possession  of  the  goods^ 
the  unseaworthiness  of  the  ship,  &c. 

In  some  cases        And  not  onlv  in  the  particular  cases  of  which  we  have 

an  explanation      .  iv.-  ^  t      '  _^^i 

is  expected      given    examples,    but   in    most  cases   of  circumstantial 

prisoner.         evidence,  "  there  is  a  point  (though  it  is  impossible  to 

determine  exactly  where  it  lies)  at  which  the  prosecutor 

has  done  all  thai  he  can  reasonably  be  expected  to  do, 


[a)  38  &  39  Vict.  c.  25.  (6)  24  &  25  Vict,  c  99,  &  24. 

(c)  39  &  40  Vict.  c.  36,  8.  190.     \d)  57  &  58  Vict.  c.  60,  s.  457. 
(f)  46  ii  47  Vict.  c.  3,  8.  4  (i). 
if)  50  &  51  Vict.  c.  28,  s.  2  (i).  (<7)  IbUL  b.  2  (2). 


I 


EVIDENCE.  419 

and  at  which  it  is  reasonable  to  ask  for  evidence  from 
the  prisoner  in  explanation^  and  to  draw  inferences 
nnfavonrable  to  him  from  its  absence  "  (a).  Thas  in  a 
case  of  murder  by  poisoning  the  coart  will  naturally 
expect  from  the  prisoner  an  explanation  of  the  object 
for  which  poison  was  purchased  if  it  is  traced  to  his 
possession  ;  so  also  in  the  case  of  recent  possession  of 
stolen  goods.  Killing  is  presumed  to  be  murder  untU 
otherwise  accounted  for. 

2.  What  must  he  proved?  —  All  facts  and  circum- What muat 
stances  stated  in  the  indictment  which  cannot  be  rejected  ®  ^^^^^^ 
as  surplusage ;  in  other  words,  all  the  constituents  of  the 
offence.  Though,  as  we  shall  see  hereafter,  if  a  more 
serious  crime  contains,  as  it  were,  a  less  serious  one,  the 
prisoner  indicted  for  the  former  may  sometimes  be 
convicted  of  the  latter,  if  the  more  serious  circumstances 
cannot  be  established  ;  thus  on  an  indictment  for  murder, 
if  the  malice  prepense  be  not  proved,  the  prisoner  may  be 
<x)nvicted  of  manslaughter. 

We  have  seen  above  in  what  cases  the  time  and  place  As  to  time 
•must  be  correctly  stated  in  the  indictment  (6)  ;  and  thus  *^  ^  "** 
we  now  know    when    they    must    be  correctly  proved. 
But  in  any  case  the  oflEence  must  be  proved  to  have  been 
committed  within  the  extent  of  the  court's  jurisdiction. 
Any    material    variance    between    the    fact  laid  in  the  Amendment  of 
indictment  and  the    fact    proved    will  be  fatal,  unlesss  ^       °®' 
amended  (c). 

Closely  connected  with  the  question  "  What  must  be  Facts,  Aa, 
proved  ?  "  is  the  question   **  What  may  not  be  given  in  bemvenin 
evidence  ?  "     As  a  rule,  nothing  must  be  given  in  evi-  ®^^®'^^- 
dance  which  does  not  directly  tend  to  prove  or  disprove 
the  matter  in  issue.     The  previous  or  subsequent  bad 
character  of  the  prisoner  may  not  be  proved ;  unless  to 
rebut   evidence  of  good  character  (f?).     Nor  may  it  be  Ab  to  other 

ofiFences. 

{a)  Fitz.  St.  303  (ist  edition).  (6)  v.  p.  327. 

(c)  V.  p.  327. 

{d)  V.  R,  V.  Rowion,  34  L.  J.  (M.C.)  57;  L.  T.  (N.S.)  745;  11  Jur. 
.<N.S.)325;  13W.  R.  436. 
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When  evidence 
of  other 
offenoes  may 
be  given : 

In  treftsoo. 


To  prove 
gnilty  know^ 
ledge. 


In  cAses  of 
receiving. 


proved  that  he  has  a  general  dispodtion  to  commit  the 
particular  kind  of  offence.  Again,  it  is  not  allowable  to 
prove  a  man  gnilty  of  one  felony  in  order  to  prove  him 
gnilty  of  another  unconnected  with  it.  In  other  words, 
if  the  offences  are  distinct,  evidence  of  one  offence  is,  in 
general,  inadmissible  on  the  trial  of  the  prisoner  for 
another  offence.  But  if  they  are  connected,  and  form 
one  entire  transaction^  other  offences  may  be  proved  to 
show  the  character  of  the  transaction.  If  the  evidence 
is  admissible  on  general  grounds  as  being  relevant,  it 
cannot  be  excluded  merely  because  it  discloses  other 
offences  (a). 

There  are  exceptions  to  the  rule  excluding  evidence  of 
other  ofiences : — 

(a)  In  treason,  other  overt  acts  may  be  given  in  evi- 
dence, if  they  directly  prove  any  overt  ^ts  which  are 
laid  in  the  indictment.  And  in  conspiracy,  sedition, 
libel,  and  similar  offences,  wide  limits  are  given  to  the 
reception  of  evidence,  inasmuch  as  the  offence  can  only 
be  estimated  by  the  surrounding  circumstances  (b). 


(b)  When  it  is  necessary  to  prove  the  guilty  kiioicUdgc 
of  the  defendant,  evidence  may  be  given  of  his  having 
committed  the  same  offence  on  other  occasions.     Thus, 
on  an  indictment  for  uttering  forged  bank  notes,  or  for 
uttering  counterfeit  coin,  evidence  may  be  given  of  the 
defendant  having  at  other  times  uttered  or  had  in  his 
possession  other  forged  bank  notes  or  counterfeit  coin  (r). 
So  the  guilty  knowledge  of  the  falsehood  of  a  pretence 
may  be  shown  by  evidence  of  a  previous  obtaining  or 
attempting    to    obtain    by    false   pretences  (d).      Under 
the  Prevention  of  Crimes  Act,   1871,  when  proceedings 
are  taken  against  a  person  for  receivinff  or  having  in  his 
possession  stolen  goods,  evidence  may  be  given  at  any 


(a)  Rose.  85  ;  v.  H,  v.  SaMmry,  5  C.  &  P.  155. 
(6)  v.  E.  v.  Hunt,  3  B.  &  Aid.  566 ;  B.  v.  iWce,  Peake,  75. 
(c)  For  a  number  of  authorities  a8  to  these  and  similar  cases  v.  ArA.  24a 
{d)  B.  V.  Francis,  L.  R.  2  C.  C.  R.  128  ;  43  L.  J.  (M.C.)  97  ;  30L.T. 
(N.S.)  503  ;  22  W.  R.  663  ;  Warb.  L.  C.  176. 
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stage  of  the  proceedings  of  the  defendant  having  had  in 
his  possession  other  property  stolen  within  the  preceding 
twelve  months.  And  after  proof  that  the  stolen  goods 
have  been  found  in  his  possession  evidence  may  also  be 
given  of  his  previous  conviction,  within  five  years,  of  any 
offence  involving  fraud  or  dishonesty,  provided  in  the 
latter  case  that  seven  days'  notice  in  writing  of  the  inten-. 
tion  to  adduce  such  evidence  has  been  given  to  the 
accused  (a).  But  evidence  is  not  admissible  to  show 
that  the  prisoner  within  the  preceding  twelve  months  \ 
had  been  in  possession  of  certain  other  property  proved 
to  have  been  stolen,  but  the  possession  of  which  he  had 
parted  with  before  the  date  of  the  larceny  charged  in  the 
indictment  (6). 

(c)  When  it  is  necessary  to  prove  malice  or  intcni  on  To  show 
the  part  of  the  defendant,  evidence  of  other  offences  may,  "^'^** 
under  some  circumstances,  be  given.  Thus,  in  a  trial  for 
murder,  evidence  of  former  unsuccessful  attempts  or 
threats  to  murder  the  same  person,  and  even  of  the 
actual  murder  of  other  persons  by  the  same  means,  has 
been  admitted  as  being  relevant  to  the  question  whether 
the  prisoner's  actions  which  have  been  otherwise  proved 
against  him  have  been  wilful  or  accidental  (c). 

As  to  evidence  of  good  character. — ^Witnesses  may  be  Evidence  of 
called  to  speak  generally  to  the  good  character  of  the  SSer ; 
prisoner  ;  but  may  not  give  evidence  of  particular  facts, 
as  showing  such  good  character,  unless  such  evidence 
tends  directly  to  the  disproving  of  some  of  the  facts  in 
issue.  The  evidence  must  be  to  the  general  reputation 
for  good  character,  and  not  to  the  witness's  own  opinion. 
The  way  in  which  the  information  is  elicited  is  by  ques- 
tions of  this  sort :  ^'  How  long  have  you  known  the 
priBoner  ? "  "  During  that  time,  what  has  been  hia 
general  character  for  sobriety,  honesty,  and  industry  ?  " 

(a)    34  &  35  Vict.  c.  112,  8.  19,  p.  221. 

(6)  n.  V.  Carter,  L.  R.  12,  Q.  B.  D.  522  ;  32  W.  K.  663  ;  15  Cox,  448; 
Warb.  L.  C.  197  ;  approving  of  M.  v.  Draae,  14  Cox,  85. 

(c)  -ff.  V.  Qeering,  i8  L.  J.  (M.C.)  215,  Warb.  L.  C.  103  ;  Makiiiv.  Att.- 
Qtn,  /or  New  South  Walet,  L.  R.  (1894),  App.  Cas.  57 ;  63  L.  J.  (P.C) 
41 ;  69  L.  T.  778 ;  58  J.  P.  148 ;  17  Cox,  C.  C.  704. 
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of  bad'  Oeneral  evidence  of  good  character  may  be  disproved 

character.  y^^  general  evidence  of  bad  character ;  but  not  by  pai^ 
ticalar  cases  of  miscondact,  although  if  he  sets  up  his 
good  character,  the  prisoner  may  be  cross-examined  <m 
the  subject  (a),  and  previous  convictions  may  as  a  ruk 
be  proved  in  cases  where  the  prisoner  calls  witnesses  to 
prove  his  good  character  or  tries  to  establish  a  good 
character  for  himself  by  cross-examining  the  witnesses 
for  the  prosecution  (&). 

Best  evidence  3 .  The  best  evidence  must  always  be  given  ;  that  is,  if 
mus  given.  .^  .^  possible  to  be  had  ;  if  not,  then  inferior  evidence 
will  be  admitted.  But  before  this  inferior  (or  secondary) 
evidence  is  let  in,  the  absence  of  the  better  evidence 
must  be  accounted  for.  By  this  is  meant  that  merely 
substitutionary  evidence,  that  is,  such  as  indicates  that 
more  original  sources  of  information  exist,  must  not  be 
received  so  long  as  the  original  evidence  is  attainable. 

The  case  of  The  most  commou  application  of   this  rule  is  in  the 

written 

documents.      case  of  Written  instruments.     It  is  plain  that  the  best 
evidence  of  the  contents  of  a  written   document  is  the 
writing  itself,  and  therefore  before  a  copy,  or  parol  evi- 
dence of  its  contents,  can  be  received,  the  absence  of  the 
original   instrument    must  be  accounted  for  by  proving 
that  it  is  lost  or  destroyed,  or  that  it  is  in  the  possession 
of  the  opposite  party,  and  that  he  has   had  reasonable 
notice  to  produce  it  (c).      If  once  secondary  evidence  is 
admitted,   any    proof    may    be  given,   as   there    are    no 
degrees  of  secondary  evidence ;   thus,  if  an  original  deed 
cannot  be  produced,  parol  evidence  of  its  contents  may  be 
given,  although  there  is  an  attested  copy  in  existence  (d). 
But  for  the   sake  of  convenience,  duly  certified   or  ex- 
amined copies  may  be  given  in  evidence  of  all  records, 
other  than  those  of  the  court  requiring  proof  of  them,  of 

(a)  V.  p.  395. 

{b)  6  &  7  Wm.  4,  c.  Ill  ;  24  &  25  Vict.  c.  96,  s.  116  ;  24  &  25  Vict,  c 

99»  8-  37. 

(c)  I  Tayl.  Ev.  pp.  301.  310. 

(a)  Ibid.  p.  356.     iSugden  v.  Tjord  St.  Leonardos,  L.  R.  i  P.  D.  154 ;  45 

L.  J.  (P.)  I ;  34  L.  T.  369  ;  24  W.  R.  479. 
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journals  of  either  Hoase  of  Parliament,  and  generally  of 
the  official  documents  of  other  courts,  and  parish  registers^ 
entries  in  corporation  books  and  books  of  public  companies 
relating  to  things  public  and  general  (a). 

To  avoid  the  inconvenience  of  the  production  in  court  Entries  in 
of  bankers'  books,  it  has  been  provided  that  an  examined   *^  ®"    ®  ^ 
copy  of  any  entry  in  such  a  book  shall  be  received  as 
2>ri77id  facie  evidence  of  the  entry  and  of  the  transactions 
therein  recorded ;  but  it  must  first  be  proved  by  a  partner 
or  officer  of  the  bank,  orally  or  by  affidavit,  that  the  book 
is  one  of  the  ordinary  books  of  the  bank  and  is  still  in 
its  custody,  that  the  entry  was  made  in  the  usual  course 
of  business,  and  that  the  copy  is  a  correct  copy  of  the 
entry.     The  bank  cannot  be   compelled  to  produce  the 
original  book  without  an  order  of  a  judge  (b). 

4.  Hectrmy  is  no  evidence. 

Hearsay  (derivative  or  second-hand^  as  opposed  to  Hearsay  no 
secondary)  evidence  is  that  which  is  learnt  from  some  one  ®'"^®°*'*'- 
else,  whether  by  word  of  mouth  or  otherwise  ;  in  other 
words,  it  is  anything  which  does  not  derive  its  value 
solely  from  the  credit  given  to  the  witness  himself,  but 
which  rests  also,  in  part,  on  the  veracity  and  competence 
of  some  other  person. 

The  reasons  usually  assigned  for  the  rejection  of  hear-  Hearsay,  why 
say  evidence  are  two :  (a)  that  the  original  statement  or  ''^i®®'®'*- 
writing  was    not    made  on   oath  ;    (b)    that    the    party 
afifected  has  not  the  opportunity  of  cross-examining  the 
originator  of  it.     We  have  seen  that  secondary  evidence  When  it  may 
can  be  given  only  where  there  has  been  an  explanation  of  eviSmce.*'^ 
the  absence  of  the  best  evidence ;    second-hand  evidence 
cannot  be  given  at  all,  subject  to  the  followiug  exceptions, 
which  arise  from  necessity  (c). 


i.     To    prove    a    public     custom     {d) ;     matters    of 


( 


(a)  I  Tayl.  Ev.  pp.  309,  356.  {h)  42  &  43  Vict  c.  11. 

\e)  V.  Arch.  256.  (c?)  i  Tayl.  Ev.  393. 
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pedigree  (a)  ;  repatation  on  questions  of  public  or  general 
right,  e.g.j  to  prove  that  a  road  or  ferry  is  public  (V). 

ii.  What  a  witness  has  been  heard  to  say  at  another 
time  may  be  given  in  evidence  in  order  to  invalidate  or 
confirm  his  testimony  given  in  court  (c). 

iii.  Declarations  or  statements  made  by  persons  under 
the  sensible  conviction  of  their  impending  death,  and  who, 
at  the  time,  are  in  actual  danger  of  death  {d).  Such  declara^ 
tions  are  admitted  only  when  the  death  of  the  deceased 
is  the  subject  of  the  charge  (that  is,  in  cases  of  murder 
or  manslaughter),  and  only  if  the  declaration  refers  to 
the  injury  which  is  the  cause  of  death  (e).  Moreover,  if 
the  deceased  has  expressed  at  the  time  of  making  the  de- 
claration any  hope  of  recovery,  however  baseless  that  hope 
may  have  been,  the  declaration  is  inadmissible.  There 
must  be  on  the  part  of  the  person  making  the  declara- 
tion an  unqualified  belief  in  the  nearness  of  death  or,  as 
it  has  been  expressed,  "  a  settled  hopeless  expectation  of 
immediate  death/'  and  before  the  evidence  can  be  ad- 
mitted, this  belief  must  be  shown  by  the  prosecution  to 
have  existed  (/).  It  has  even  been  said  that  if  the 
evidence  shows  that  the  deceased  thought  he  would  die 
to-morroiVj  the  statement  would  not  be  admissible  {g). 

iv.  Evidence  of  statements  made  by  deceased  persons, 
if  against  their  pecuniary  or  proprietary  interest  (A)  ;  and 
statements  or  entries  made  by  them  in  the  ordinary 
course  of  their  duty  or  employment,  provided  such  state- 
ments or  entries  were  made  from  their  own  personal 
knowledge,  and  at,  or  very  shortly  after,  the  time  when 
the  act  occurred  which  is  sought  to  be  proved  (i). 


(a)  I  Tnyl.  Ev.  413.  (6)  Ibid.  393. 

{c)  Arch.  256.  {d)  i  Tayl.  Ev.  464  ;  Arch.  258. 

(c)  J{.  V.  Mead^  2  B.  &  C.  605. 

(/)  li.  V.  Jenkins,  L.  R.  i  C.  C.  R.  187 :  38  L.  J.  (M.C.)  82  ;  20  L.  T. 
372 ;  17  W.  R.  621  ;  Warb.  L.  C.  266  ;  Woodstock' 8  Ccue,  1  Ijeach,  502  ; 
Ii,  V.  Mitrhellj  17  Cox,  503. 

(q)  It  V.  Osman,  15  Cox,  i.  (A)  1  Tajl.  Ev.  434;  Arch.  257. 

(i)  I  Tayl.  Ev.  453  ;  Arch.  258. 
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V.  When  the  bodily  or  mental  feelings  of  a  person  are 
material  to  be  proved,  the  uanal  expressions  of  such  feel- 
ings,  made  at  the  time   in    question,  are  admissible  as 
original  evidence  (a)  ;   for  example,  what  was  said  to  a 
surgeon  immediately  after  an  assaalt  (h).     But  the  par- 
ticulars of  a  complaint  so  made  have  not  as  a  rule  been 
allowed  to  be   asked  in  examination-in-chief.       It  has, 
however,  now   been  settled  that  such  evidence  may  be 
given  in  cases  of  rape  and   similar  assaults  upon  women 
and  girls,  provided  the  complaint  was  made  shortly  after 
the  occurrence  took  place ;  not,  indeed^  as  evidence  of  the 
fact  complained  of,  but  as  showing  the  good  faith  and 
credibility  of  the  prosecutrix  (c).     Indeed,  in  a  recent 
case  of  felonious  wounding  the  Recorder  of  London  ex- 
pressed an  opinion  that  the   principle   upon  which    such 
evidence  was  admitted  now  extended  to  all  cases  (d).     In 
order,   however,    to  render  such    evidence  admissible,  it 
is  essential  that  the  complaint  should  have  been   made 
speedily,  and  it  has  been  held  that  a  statement  made  the 
day  after  the  alleged  occurrence  was  too  late,  and  that 
details  of  such  a  statement  could   not  be  given  in  evi- 
dence (c). 

vi.  When  the  sayings,  &c.,  of  another  are  part  of  the 
res  gestm,  that  is,  of  the  general  transaction,  and  are  not 
merely  a  medium  of  proof  of  another  fact.  Thus, 
the  cries  of  a  person  being  stabbed,  or  of  a  riotous  mob, 
are  good  evidence  (/). 

It  will  be  convenient  here  to   notice  the  rule  that  if  Bepoutions  of 
a  witness  is  dead,  or  too  ill  to  travel  (or  kept  out  of  the  pe^ns  may 
way,  as  against  the  person  so  keeping  him   out)  (g),  his  °J  '^  ** 
depositions  taken  before  the  committing   magistrate   may 
bd  read,  provided  that  such  depositions  were  taken  in  the 

(a)  I  Tayl.  Ev.  374. 

(b)  Aveson  v.  Lcrtrd  Kinnaird,  6  Ettst,  198. 

(c)  B.  V.  LiUyman,  L.  R.  [1896]  2  Q.  B.  167  ;  65  L.  J.  (M.C.)  195  ;  74 
L,  T.  730 ;  44  \V.  R.  654  ;  60  J.  P.  536  ;  Warb.  L.  C.  133. 

(d)  M.  V.  Folley,  60  J.  P.  569. 

(e)  B.  V.  Rusli,  60  J.  P.  777. 

(/)  V  21  How.  St.  Tr.  514,  529  ;  I  Tayl.  Ev.  376. 
\g)  li.  V.  Sccdfe,  2  Den.  281 ;  20  L.  J.  (M.(J.)  229. 
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presence  of  the  accused,  and  that  he  had  an  opportunity 
of  cross-examining  the  witness  {a).  The  death  or 
illness  of  the  witness  whose  deposition  it  is  proposed  to 
read,  and  the  fact  that  the  deposition  was  regularly  taken 
in  the  presence  of  the  accused  person  must  be  proved  to 
the  satisfaction  of  the  judge  at  the  trial  (6). 

In  cross-examination  the  rule  as  to  the  non-admig- 
sibility  of  hearsay  evidence  is  not  strictly  applied,  and 
witnesses  are  constantly  asked  whether  certain  statements 
have  not  been  made  to  them  by  other  persons. 

ConfessioLs,  5.  Confe8sion8y  under  certain  circumstances,  are  not  ad- 

in  evidence,     mitted  as  evidence  ;  and  when  they  are  admissible  they  are 
received  with  great  caution,  not  only  from  ihe  consideration 
that  owing  to  insanity  or  other  reason,  they  may  be  false, 
but  also  there  is  the  danger  of  their  not  having  been 
correctly  reported.     The  general  rule  is,  that  to  be  ad- 
missible a  confession  must  be  free  and  voluntary ;   and 
that  it  was  so  must  be  proved  affirmatively  by  the  prose- 
cution, and  if  any  doubt  exists  as  to  this,  the  evidence 
ought  to  be  rejected  (c).     If  an  objection  is  raised  to  the 
admissibility  of  such  evidence  on  the  ground  that  the 
confession  was  not  free  and  voluntary,  it  is  usual  to  allow 
the  defendant's  counsel  to  cross-examine  on  this  point 
before  the  effect  of  the  confession  is  stated.     Whether  a 
particular  confession  is  free  and  voluntary,  is  sometimes  a 
difficult    question   to  decide.     ''  Thus  much    is    certain, 
that  no  confession  by  the  prisoner  is  admissible  which  is 
made  in  consequence  of  any  inducement  of  a  temporal 
nature,    having    reference    to    the   charge    against    the 
prisoner,  held  out  by  a  person  in  authority ;  and  on   the 
whole,  the  tendency  of  the  present  decisions  seems  to  be 
to  admit  any  confessions  whi6h  do  not  come  within  this 


(a)  II  &  12  Vict.  c.  42,  8.  17.  So,  also,  as  To  depositioDs  on  beb&If  of  tlM 
accused,  30  &  31  V'ict.  c.  35,  s.  3,  v.  also  p.  433. 

(6)  B,  V.  JStephensonj  31  L.  J.  (M.C.)  147  ;  L.  &  C.  165  ;  6  L.  T.  334; 
9  Cox,  156  ;  Warb.  L.  C.  251. 

(c)  M.  V.  Thompson,  L.  K.  (1893),  2  Q.  B.  12 ;  62  L.  J.  (M.C.)  93  ;  69 
L.  T.  22  ;  41  W.  B.  525 ;  57  J.  P.  312. 
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proposition  '^  (a).     Judges   are   now  less   disposed    than 
they    formerly    were    to    hold    that    the   language  used 
amonuts    to    an    inducement.       The  inducement    must 
proceed   from    a    person    in   authority ;    the  prosecutor, 
officers  of  justice,  magistrates  and  other  persons  in  similar 
positions,  are  persons  in  authority  (6)  ;  but  not  the  pri- 
soner's master,  unless  the  crime  or  offence  be  committed 
against  him  (c).     Such  words  as,   '*  you  had   better  tell 
the  truth/'  are  held  to  import  either  a  threat  or  a  benefit ; 
and  if  they  be  used  by  a  person  in  authority  and  in  con- 
sequence of  their  use  the  prisoner  makes  a  confession, 
it  is  not  admissible  in  evidence,  by  reason  of  having  been 
obtained  through  an  inducement  (d).     But  a  statement 
by  a  person  in  authority,  e.g,,  a  constable,  to  the  prisoner, 
that  he  need  not  say  anything  to  criminate  himself,  but 
that  what  he  might  say  would  be  taken  down  and  used  as 
evidence  against  him,  is  not  an  inducement,  and  a  con- 
fession obtained  by  means  of  it  is  receivable  (e).     Again, 
if  a  confession  be  made  after  the  impression  produced  by 
any    inducement    has  been    completely    removed,    it    is 
admissible  (/).     A  confession  or  admission   made  to   a 
police  constable  in  answer  to  questions  put  by  him  to  the 
prisoner   before   his  arrest   and  without    any    threat  or 
inducement,    is  admissible  (g).     But  such   a   confession 
may  be  refused  in  evidence  if  it  be  the  result  of  questions 
put  to  the  prisoner  after  he  is  in  custody,  whether  by  the 
police  (A),  or  by  the  prosecutor  in  the  presence  of  the 
police  (i).     Though   a   confession  may  be   inadmissible, 


(a)  Rose.  40.  {b)  RoBc.  44. 

(c)  £,  V.  jbe  Moore,  2  Den.  522  ;  21  L.  J.  (M.C.)  199. 

{d)  V.  casts  referred  to  in  Arch.  261,  and  H.  v.  Jurvis^  L.  R.  i  C.  C.  R. 
96;  37  L.  J.  (M.C.)  I ;  17  L.  T.  (N.S.)  515  ;  16  W.  R.  in  ;  li.  v.  Mos 
67  L.  J.  (Q.B.)  289;  78  L.  T.  119. 

(e)  li,  V.  Baldry,  2  Den.  C.  C.  430. 

(/)  H.  V.  Cieicesj  4  C.  &  P.  221. 

(g)  Jiogers  v.  Huwken,  67  L.  J.  (Q.B.J  526  ;  62  J.  P.  279. 

(A)  B.  V.  GaviUj  15  Cox,  656  ;  li.  v.  Male,  17  Cox,  689  ;  v.  contra  M.  v. 
Johnstoiiy  15  Ir.  Com.  Law  Rep.  60;  £.  v.  Brackenhury,  17  Cox,  628  ;  B. 
y.  Miller f  18  CIok,  54.  in  the  last  case  the  questions  were  put  by  a  police 
officer  and  volontarilj  answered  by  the  prisouer  hef(jTe  he  was  taken  into 
CQBtodj. 

(0  B,  V.  FenneU,  L.  R.  7  Q.  B.  D.  147  ;  50  L.  J.  (M.C.)  126 ;  44  L  T 
(N.S.)  687  ;  29  W.  R.  742  ;  Warb.  L.  C.  234. 
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OonfessioDS 

before 

magistrates. 


the  fact  that  a  dlBCovery  was  made  in  consequenoe  of  it 
is  not  (a). 

Against  whom      A  confession  is  admissible  only  against  the  person  who 
admuted^n*'^  makes  it,  though,  of  coarse,  if  the  jury  hear  anything  in 
evidence.         j^  against  accomplices,  it  will  be  apt  to  prejudice  them 
against  such  co-defendants. 

With  regard  to  confessions  or  statements  before  the 
magistrate,  it  is  provided  by  statute  {b)  that,  after  the 
examination  of  all  the  witnesses  for  the  prosecaticm, 
the  magistrate  shall  have  all  the  depositions  against 
the  accused  read  to  him,  and  shall  then  say  to  him  these 
words,  or  words  to  the  like  effect :  "  Having  heard  the 
evidence,  do  you  wish  to  say  anything  in  answer  to  the 
charge  ?  \oa  are  not  obliged  to  say  anything  unless  yon 
desire  to  do  so,  but  whatever  you  say  will  be  taken  down 
in  writing,  and  may  be  given  in  evidence  against  yon 
upon  your  trial.''  The  magistrate  gives  a  further  cantion 
that  the  accused  has  nothing  to  hope  from  any  promise 
of  favour,  and  nothing  to  fear  from  any  threat  which 
may  have  been  holden  out  to  induce  him  to  make  any 
confession  or  admission  of  his  guilt.  But  this  second 
caution  is  necessary  only  when  it  appears  that  some  in- 
ducement has  been  holden  out  to  the  accused  (c).  Any 
statement  which  the  prisoner  may  then  make  before 
the  magistrate  is  read  at  the  trial  from  the  depositions 
without  further  proof. 

Evidence  is  sometimes  tendered  of  a  statement  made 
by  another  person  in  the  prisoner's  presence.  The 
admissibility  of  such  evidence  depends  upon  the  circam- 
stances  of  the  case.  We  have  already  referred  to  two 
instances  where  such  a  statement  is  admissible  as 
evidence,  ix.y  where  it  is  part  of  the  res  gestcey  and  where 
it  amounts  to  a  dying  declaration.  In  other  cases,  how- 
ever, such  a  statement  is  not  admissible  and  cannot  be 

(a)  R,  V.  Gould,  9  C.  &  P.  364. 

{h)  II  &  12  Vict  c.  42,  B.  18. 

(c)  B,  V.  Sansome^  19  L.  J.  (M.C.)  143. 


Evidence  of  a 
statement 
made  in 
prisoner's 
presence. 
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Bnbmitted  to  the  jury  nnleBs  in  the  opinion  of  the  judge 
there   is  evidence  (i)  that  the  prisoner  had  at  the  time 
when  the  statement  was  made  the  opportunity  of  explain- 
ing or  denying  it ;  (2)  that  the  occasion  was  one  upon 
which    he  might  reasonably  be  expected  to  make  some 
observation  or    denial,   and   (3)  that    either    by    words, 
acquiescence,  or  silence  the  prisoner  substantially  admitted 
the  truth  of  the  whole  or  some  portion  of  the  statement 
made    in  his  presence.     It  must  also  be  observed  that 
even  when  such  a  statement  is  admissible  it  does  not  in 
itself  afford  any  evidence  whatever  of  the  facts  which  it 
relates ;  the  only  evidence   is  the  prisoner's  admission  if 
he   makes  one,  and  it  is  for  this  reason  that,  unless  by 
words  or  demeanour  he  makes  an  admission,  evidence  of 
the  statement  made  in  his  presence  cannot  be  given  (a). 


CIRCUMSTANTIAL    AND    PRESUMPTIVE    EVIDENCE. 

It  is  usual  to  distinguish  two  kinds  of  evidence,  Direct  Circomstantiai 
or    Positive^     CircuTrhstantial^    or  Presumptive.      By    the  from"Skect^ 
former  we   mean  the   evidence  given  by  a  person  who  evidence, 
testifies  to  having  actually  seen,  &c.,  the  act  constituting 
the  crime  committed  ;  the  proof   applying  immediately 
to    the  *  fcLctum    proiandurrij    without    any    intervening 
process.      All  other  evidence  is   termed    indirect,   pre- 
sumptive, or  circumstantial ;    being    evidence    of    facts, 
from  which  the  fact  of  the  crime  may  be  inferred  as  a 
natural  or  very  probable  conclusion  from  them  ;  it  applies 
to  collateral  facts  which  contribute  to  the  conclusion  that 
the  principal  fact  exists.     Thus,  if  a  witness  proves  that 
he  saw  the  prisoner  cut  A.'s  throat,  or  put  his  hand  into 
B.'s  pocket,  draw  out  his  purse,    and    run  away,    the         *    * 
evidence  is  direct.     !But  if  the  witness  proves  that  the 
prisoner  was  seen  going  to  B.'s  house  at  four  o'clock, 
that  there  was  no  other  person  in  the  house  at  the  time, 
that  at  4. 1 5  B.'s  throat  was  found  cut,  and  that  a  blood- 

(a)  I  Tajl.  Ev.  pp.  527,  528  ;  R.  v.  Smith,  61  J.  P.  120 ;  18  Cox,  C.  C. 
470. 
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stained  knife  was  found  concealed  in  the  prisoner's  locked 
box,  the  evidence  is  circamatantial. 

FineneBsofthe      It  is  difficult  te  draw  the  line  between  direct    and 

distinction.  .  j_      x*   i        -^  mi  •  >ii  i.  ja*i 

Circumstantial  evidence.      This  will  be  seen  more  readily 
from  an  example.     A.  stabs  B.  in  three  places :  it  is  not 
known  in  consequence  of  which  of  the    wounds   death 
ensues.     G.  sees  A.'s  hand  raised  to  strike  one  of  these 
blows.     Is    his    evidence    to'  be    regarded  as    direct   or 
circumstantial  as  to  the  murder  ?     In  other  words,   it  is 
often  impossible  to  draw  the  line  between  the  principal 
fact  and  subsidiary  facts.     And  if  it  were  possible  clearly 
to  distinguish,  what  would  be  the  advantage  ?     It  would 
certainly  be  incorrect  to  say  that  direct  is  always  stronger 
than  circumstantial  evidence.     It   may  be  that  in    the 
former  there  is  not  the  danger  involved  in  drawing  the 
inferences  which  are  incidental  to  the  latter ;  but,  on  the 
other  hand,  in  the  latter  more  facts  are  generally  pat  in 
evidence  by  a  greater  number  of  witnesses,  and  thereby 
any  mistake  is  much  more  likely  to  be  exposed. 

Oircmnstautiai       The  so-called  circumstantial  evidence  is  said  to  be  of 

evidence,  .         i  •    j 

conclusive  or     tWO  iCinQS  I—— 
presumptive. 

Conclusive^  when  the  connection  between  the  principal 
and  evidentiary  facts  is  a  necessary  consequence  of  the 
laws  of  nature ;  as  in  an  olibL 

Presumptive^  when  it  only  rests  on  a  greater  or  less 
degree  of  probability  (a).  Such  evidence  is  termed 
''  presumptive,"  inasmuch  as  the  fact  to  be  proved  is  to 
be  presumed  from  certain  other  facts. 

Presnmpfions  Presumptions,  or  inferences  of  other  facts  from  facta 
which  are  already  admitted  or  proved,  are  sometimes 
divided  into  violent,  probable,  slight  or  rash,  according 
as  the  facts  presumed  necessarily,  usually,  or  otherwise 
attend  the  fact  proved.  A  more  scientific  classification  is 
into  Presumptions : — 


(«)  Best,  Ev.  25,  289. 
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i.  Juris  et  de  jure, 

ii.  Juris, 

iii.  Fadi  or  hominis. 

The  last  of  these  is  the  kind  of  probable  presamption 
prodaced  by  evidence  in  the  way  we  have  noticed.  The 
other  two  must  be  explained  : — 

i.  Juris  et  de  jure, — Presumptions  of  this  character  are  Prasumptio 
by  la^  absolute,  conclusive,  and  irrebuttable.     No  evidence  '^""*    '  '^"^^' 
is  allowed  to  be  given  to  the  contrary.     For  example,  that 
an  infant  ander  the  age  of  seven  is  incapable  of  committing 
a  felony ;  that  every  person  knows  the  law. 

ii.  Juris. — Presumptions  which  are  conditional,  in-  PtxBsumpHo 
conclusive,  and  rebuttable.  They  only  hold  good  until  ^"'^ 
the  contrary  is  proved.  For  example,  a  child  between 
the  ages  of  seven  and  fourteen  is  presumed  to  be  in- 
capable of  committing  a  felony  ;  but  only  till  it  is  proved 
that  he  had  a  mischievous  discretion.  A  person  is 
presumed  to  be  innocent  till  he  is  shown  to  be  guilty. 
Malice  is  presumed  from  the  act  of  killing,  unless  its 
absence  be  shown. 

WRITTEN    EVIDENCE. 

Written  documents  may  be  divided  into  three  classes ;  Writteu 
differing  as  to  the  manner  in  which  they  must  be  given  ®     ^^^' 
in  evidence  and  proved  : — 

i.  Records. 

ii.  Matters  qu^asi  of  record, 
iii.  Written  documents  of  a  private  nature. 

i.  Records. — First,  as  to  Acts  of  Parliament.     Public  Acta  of 
statutes  do  not   need  any  proof;    the    court   is    bound    ^   ™®^* 
judicially  to  take  notice  of  them.     And  all  Acts  passed 
since  February  4th,  185 1,  are  to  be  taken  as  public  Acts 
unless  the  contrary  be   expressly  provided  (a).     Private 

(a)  13  &  14  Vict.  c.  21,  8s.  7,  8. 


] 
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Acts  must  be  .proved  by  an  examined  copy  of  the  Parlia- 
ment roll ;  or  by  a  copy  purporting  to  be  printed  by  the 
Queen's  printers.  As  regards  proof,  general  castoms  of 
the  realm  are  on  the  footing  of  pablic  Acts  ;  particular 
customs  on  that  of  private  Acts  (a). 

other  recordB.       As  to  other  records. — ^Inasmuch  as  the  records  of  the 
various  courts    are    frequently  required  to  be  given   in 
evidence,  perhaps  in  two   places  at  the  same  time,  and 
thus  inconvenience  would  arise^  as  well  as  the  danger  of 
destruction  or  loss,  the  production  of  the  originals  is  not 
required.     Their  place  is  supplied  by  an  exemplification 
of  the  record  under  the  Oreat  Seal,  or  under  the  seal  of 
the  court,  or  by  a  copy  sworn  to  be  true  by  a  person  who 
has    compared    it    with    the    original.     Bat    such    last- 
mentioned    copy  will    not    suiiice  if  the  matter  of  the 
record   forms  the  gist  of  the  pleading,  e.g.^  on  a  plea  of 
autrefois  acquit  (6).     A  copy  of  a  copy  will  never  suffice. 
In  certain  cases  not  even  a  copy  of  the   whole  record  is 
Previoiis         required.  Thus  to  prove  a  previous  conviction  or  acquittal, 
how^proved.     it  is   Sufficient  that  it    be    certified,  or  purport   to    be 
certified,  under  the   hand  of  the  clerk  of  the  court,  or 
other  officer   having  the  custody  of  the  records  of  the 
court   where  such   conviction  or  acquittal  took  place,  or 
by  the  deputy  of  such  clerk  or  officer,  that  the   paper 
produced  is  a  copy  of  the  record  of  the  indictment,  trial, 
conviction  and  judgment,  or  acquittal,  as  the  case  may 
be,  omitting  the  formal  parts  thereof  (c).     And  further, 
it  has  been  provided  that  a   previous  conviction  may  be 
proved  in  any  legal  proceeding  by  producing  a  record  or 
extract  of  such  conviction,  and   by  giving  proof  of  the 
identity  of  the   person   against   whom   the  conviction  is 
sought  to  be  proved   with   the  person  appearing  in  the 
record  or   extract  of  conviction  to  have  been  convicted. 
A  record  or  extract  in  the  case  of  an  indictable  offence  is 
explained  to  be  a  certificate  of  the  indictment  and  con- 
viction of  the  nature  of  that  described  in  14  &  15  Vict. 

(a)  Arch.  279.  (6)  Ibid.  280. 

(c)  14  &  1$  Vict.  c.  99,  8.  13.     See  also  7  &  8  Geo.  4,  c.  28,  a.  11 ;  X|  & 
25  Vict.  c.  96,  s.  116 ;  c.  99,  8.  37. 
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c.  99,  s,  13;  and  in  case  of  a  sammary  conviction  consists 
of  a  copy  of  the  conviction,  purporting  to  be  signed  by 
any  jastice  of  the  peace  having  jarisdiction  over  the 
offence  in  respect  of  which  snch  conviction  was  made,  or 
to  be  signed  by  the  proper  officer  of  the  court  by  which 
such  conviction  was  made,  or  by  the  clerk  or  other  officer 
of  any  court  to  which  such  conviction  has  been  returned. 
And  there  is  no  need  to  prove  the  signature  or  official 
character  of  the  person  whose  signature  appears  (a). 

ii.  Matters  quasi  of  record, — Without  going  into  detail,  Matters  qiuui 
it  may  be  said  generally  that  the  proceedings,  not  being  how^r^ed. 
records,  of  any  of  the  Divisions  of  the  High  Court,  or  of 
the  Ecclesiastical  Courts,  may  be  proved  by  copies ;  but 
upon  a  prosecution  for  perjury  in  an  affidavit,  the  original 
affidavit,  if  it  exists,  must  always  be  produced  ;  if  it 
does  not  exist,  proof  of  its  loss  and  secondary  evidence 
of  its  contents  may  be  given  (5).  Proceedings  in  county 
courts  are  proved  by  the  production  of  the  document 
bearing  the  seal  of  the  court  (c).  In  the  case  of  pro- 
ceedings in  other  inferior  courts  the  proof  is  by  producing 
the  books  in  which  the  entry  has  been  made,  or  by  an 
examined  copy.  As  to  bankruptcy  proceedings,  a  copy 
of  the  London  Gazette,  containing  any  notice  of  a  receiving 
order,  or  of  an  adjudication  of  bankruptcy,  is  conclusive 
evidence  of  the  order  or  adjudication  {d). 

We  have  already  noticed  the  provision  which  is  made  PerpetiiatiDg 
for  the  reading  of  the   depositions    for  or  against   the  *£  a  d?inT°^ 
prisoner  in  the  case  of  a  witness  who  is  dead  or  too  ill  to  person, 
travel  (c).     To  perpetuate  the  testimony  which  can  be 
given  by  a  person   whose  death  is  apprehended  it  is  also 
provided  that — ^if  it  appear  to  some  justice  of  the  peace 
that  any  person  dangerously  ill,  and  in  the  opinion  of  a 
registered  medical  practitioner,  not  likely  to  recover,  is 
able  to  give  material  information  relating  to  an  indictable 

(a)  34  &35  Vict.  c.  112,  8.  18.  (6)  R,  v,  Milnes,  2  F.  &  F.  10. 
(c)  51  &  52  Vict.  c.  43,  8. 180. 

{d)  46  &  47  Vict.  c.  «,  8.  132  (2).  See  also  ss.  133-140  as  to  the  proof 

of  other  proceedings  in  bankrnptcjr.  {e)  v.  p.  425. 

2  E  _ 
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offence,  and  it  is  not  practicable  to  take  his  deposition 
in  the  ordinary  way — the  justice  may  take  in  wiiting  the 
statement  on  oath  or  affirmation  of  the  person  who  is  ilL 
Having  observed  the  formalities  prescribed  by  the  statnte, 
SQch  depositions  are  transmitted  to  the  proper  qoarter. 
And  if  on  the  trial  of  the  offender  it  is  proved  that  the 
deponent  is  dead,  or  will  not  in  all  probability  ever  be 
able  to  travel  or  give  evidence,  the  statement  may  be 
read  in  evidence  (a).  Bat  it  is  a  condition  precedent  to 
the  admission  in  evidence  of  such  a  statement  that 
reasonable  notice  of  the  intention  to  take  such  statement 
was  served  upon  the  person  (whether  prosecator  or 
accused)  against  whom  it  is  proposed  to  be  read^  and  that 
such  person  had  full  opportunity  (b)y  if  he  so  wished,  of 
cross-examining  the  deponent  (c).  With  regard  to  offences 
punishable  under  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  there  are  special  provisions  in  that  Act  (cQ,  for 
taking  the  deposition  of  achild  whose  attendance  in  court 
would  involve  serious  danger  to  its  life  or  health. 

Deeds,  Ac,  iii.    Written  documents   of  a  private  nature, — As   to 

ow  p  ve  .  fi^^fig, — ^a  ^  general  rule,  if  they  are  to  be  given  in 
evidence,  they  must  be  produced  themselves  at  the  trial. 
But  in  case  of  loss  or  destruction,  the  contents  may  be 
proved  by  copies  or  other  secondary  evidence.  And  so 
also  if  other  written  documents  are  lost,  secondary  evidence 
may  be  received,  if  the  genuineness  of  the  original  instru- 
ment is  proved  at  the  same  time  (e),  but  if  the  document 
is  in  the  possession  of  the  opposite  party  he  must  be  served 
with  notice  to  produce  it  or  evidence  of  its  contents  cannot 
be  given  (/).  The  notice  to  produce  must  be  given  a  reason- 
able time  before  the  trial.  The  notice  may  be  verbal  (yX 
but  it  is  always  better  that  it  should  be  in  writing. 

(a)  30  &  31  Vict.  c.  35,  B.  6. 

(6)  li.  V.  Mitchell,  17  Cox,  ^03,  where  the  witneas  became  so  much  ir(»r» 
doring  the  cross-examination  that  the  ma^strate  stopped  the  cross-examina- 
tion ;  the  evidence  was  held  to  be  inadmissible. 

re)  J?.  ▼.  ShurmeTy  55  L.  J.  (M.C.)  153. 

(d)  57  &  58  Vict.  c.  41^88.  13,  14.     As  to  this  Act,  y.  p.  186,  €mte. 

(e)  V.  p.  415. 

(/)  R,  V.  Ehcorthy,  L.  B.  i  C.  C.  E.  103 ;  Warb.  L.  C.  236. 
{g)  Smith  V.  Young^  i  Camp.  440. 
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The  manner  of  the  proof  of  the  execution  of  deeds  and 
other  written  instraments  is  the  same.  If  the  instru- 
ment is  one  to  the  validity  of  which  attestation  is 
requisite  (a),  it  mnst  be  proved  by  a  subscribing  witness. 
But  to  this  rule  there  are  several  exceptions  ;  for  example, 
if  the  witness  be  dead^  insane,  &c.  (h).  But  if  the  in- 
strument is  not  one  which  requires  attestation,  even 
though  it  be  actually  attested,  it  need  not  be  proved  by 
the  attesting  witness  (c),  but  may  be  proved  by  simple 
evidence  of  the  party's  handwriting  ;  and  a  deed  which  is 
30  years  old  is  said  to  prove  itself;  that  is  to  say,  the 
execution  of  it  need  not  be  proved  at  all  provided  that 
it  is  produced  from  custody  which  affords  a  reasonable 
presumption  in  favour  of  its  genuineness  and  that  the 
deed  does  not  on  the  face  of  it  appear  suspicious,  as,  for 
example,  by  containing  interlineations  or  erasures  (rf). 

Handwritinsr  may  be  proved  in  several  ways  (e)  : —        Handwriting. 

^         -^  ^  .  J     ^  /  jjQ^  proved. 

(a)  By  one  who  has  seen  the  party  write  (ex  visu 
scripHonis), 

(b)  By  one  who  has  carried  on  a  correspondence 
with  the  person  whose  writing  it  is  desired  to  prove,  or 
had  other  opportunities  of  getting  acquainted  with  his 
writing  (ex  scriptis  olim  visis). 

(c)  By  comparison  with  documents  known  and  ad- 
mitted to  be  in  the  handwriting  of  the  party  (ex  scri^yto 
nunc  visa,  or  ex  convparatione  scriptoruvi).  It  is  pro- 
vided by  statute  that  comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge 
to  be  genuine  shall  be  permitted  to  be  made  by  witnesses, 
and  such  writings,  and  the  evidence  of  witnesses  respect- 
ing the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the  writing 
in  dispute  (/). 

{a)  A  list  of  these  documents  will  be  found  in  2  Tayl.  Ev.  1207. 
(6)  V.  Arch.  309.        (c)  28  &  29  Vict.  c.  18,  s.  7.        (fZ)  i  Tayl.  Ev.  86. 
(c)  For  fuller  details  and  authorities,  v.  2  Tayl.  Ev.  I2ig  ct  »eq;  Arch. 
311  ;  also  p.  261,  ante. 

(/)  28  &  29  Vict.  c.  18,  s.  8. 
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Points  in  It  may  be  usef  al  to  notice  the  chief  points  in  whicb 

which  rules  of^./m  »  ,   ^     ,  ii  ^         /••n  •        ••ij 

oYidence  in      dinerences  exist  between  the  rnles  of  evidence  in  civil  and 
civil  and  in      criminal  cases. 

vnminal  cases   *'**"*"*"*  vw^vo. 
di£Fer. 

1 .  In  the  latter  in  some  cases  more  than  one  witness 
is  required  (a), 

2.  Confessions  and  admissions — in  criminal  cases,  with 
great  caution,  and  only  when  they  are  free  and  voluntary ; 
in  civil  cases,  unreservedly  (6). 

3.  A  party  to  a  civil  cause  gives  his  evidence  jnst  as 
an  ordinary  witness,  and  can  even  be  called  as  a  witness 
for  his  opponent.  A  prisoner,  on  the  other  hand,  cannot 
be  called  as  a  witness  for  the  prosecution  ;  and  although 
he  can  now  in  all  cases  give  evidence  on  his  own  behalf, 
there  are  certain  special  provisions  which  affect  him  as  a 
witness  (c). 

4.  The  wife  (or  husband)  of  a  prisoner  cannot  in  all 
cases  be  called  as  a  witness  against  him  (d)  ;  whereas  in 
a  civil  action  she  may  always  give  evidence  for  his 
opponent. 

5.  The  use  in  criminal  cases  of  the  depositions  of  wit- 
nesses prevented  from  attending  in  person  (e)  ;  and  their 
use  to  contradict  the  witness  at  the  trial  itself  (/).  In 
civil  actions  there  is,  however,  the  somewhat  analogous 
process  of  examining  aged  and  infirm  witnesses  upon 
commission. 

6.  In  cases  of  homicide,  the  dying  declaration  of  the 
deceased  is  admitted  in  evidence  as  to  the  cause  of  death  Q/). 

7.  Witnesses  to  good  character  are  allowed  in  ail 
criminal  cases,  whereas  in  civil  actions  this  is  only 
permitted  to  contradict  evidence  of  bad  character  offered 
by  the  opposite  party,  which  evidence  can  only  be  given 
where  the  general  character  of  the  party  is  one  of  the 
facts  in  issue  in  th«*  ftotion. 


(a)  V.  p.  404.  (0)  V.  p.  426.  (c)  V.  p.  394.  id)  V.  p.  393. 

(e)  V.  p.  425.  (/)  Y.  p.  414.  [g)  V.  p.  424. 
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The  above  refers  only  to  the  admissibility  of  evidence. 
Bat  it  must  always  be  borne  in  mind  that^  while  in  civil 
litigation  evidence  may  be  nicely  balanced,  and  the  jary 
have  to  decide  to  which  side  the  balance  inclines,  the 
evidence  to  be  offered  in  support  of  a  criminal  charge 
mnst  be  of  a  mach  more  cogent  nature,  and,  to  justify  a 
conviction,  must  satisfy  the  jury  beyond  any  reasonable 
doubt  that  the  accused  is  guilty  of  the  offence  charged. 
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Verdict,  how    ^ff^  hskve  already  considered  the  province  of  the  jury  and 
how  giyen.      the  Opportunities  afforded  to  them  for  considering^  their 
verdict.     In  order  to  clear  up  any  difficulties^  they  may 
ask  the  opinion  of  the  judge  on  any  point  which  is  not 
exclusively  for  their  determination ;    or  may  have   read 
over  tiO  them  by  the  judge  any  part  of  the  evidence  ;  or, 
through  the  judge   in  court,   may    ask    any    additional 
question  of  any  witness.     If  they  cannot  after  a  reason- 
able   time    agree    upon    their    verdict,    they    are     dis- 
charged (a) ;  the  prisoner,  of  course,  being  liable  to  be 
tried   again.     Before  finding  the  prisoner   guilty,    they 
must  be  unanimous  in  believing  that  there  is  no  reason- 
able doubt  of  his  guilt,  not  necessarily  that  there  is  no 
other  possible  explanation.     If  they  do  all  agree,   on 
coming   into    court    again,  if  they   have    retired,    they 
answer  to  their  names.     The  clerk  of  assize,  clerk  of  the 
peace,  or  other  officer,  thus  addresses  them — "  Gentle- 
men, have  you  agreed  upon  your  verdict  ?  '*     **  How  say 
you,  do  you  find  John  Styles  guilty  or  not  guilty  ? " 
They  deliver   their   verdict   through  the    foreman.      In 
treason  or  felony  the  prisoner  must  be  present  when  this 
is  done  ;  but  not  necessarily  in  misdemeanor. 


Verdicts, 
general, 
partial,  or 
special. 


Verdicts    in    criminal    cases   must    be    distinguished 
into: — 

Gencrcd — i.^.,  **  guilty  "  or  *'  not  gnilty  "  on  the  whole 
charge. 


(a)  V.  p.  382  as  to  discharge  on  account  of  death,  &c.,  of  juror. 
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Partial — as  when  the  jury  convict  on  one  or   more 
coants  of  the  indictment  and  acquit  on  the  rest. 

Special — when  the  facts   of  the   case  as  foand  by  the 

jary  are  set  forth,  but  the  court  is  desired  to  draw  the 

legal  inference  from  the  facts,  for  example,  whether  they 

atnonnt  to  murder  or  manslaughter.     But  in  such  a  case, 

before  the  judge  can  direct  a  verdict  of  guilty  to  be 

entered,  the  jury  must  have  found  all  the  facts  necessary 

to  constitute  the  ofiEence.     Where  a  jury  unable  to  agree 

upon  a  verdict  of  guilty  or  not  guilty  in  a  case  of  larceny 

stated  in  answer  to  the  judge  that  they  believed  all  the 

evidence  for  the   prosecution,  and  the  judge  thereupon 

directed  a  verdict  of  guilty  to  be  entered,  the  conviction 

was  quashed  as  the  juiy  had  not  found  expressly  that  the 

prisoner  had  any  animus  furandi  (a). 

In  every  case  the  jury  have  a  right  to  return  either 
a  general  or  a  special  verdict,  as  they  may  think  fit  (b). 
If,  however,  the  verdict  is  so  imperfect  that  no 
judgment  can  be  given  upon  it,  a  new  trial  may  be 
ordered  (c). 

The  jury  may  acquit  one  of  several  defendants  who  verdict  if 
are  joined  in  the  same  indictment  and  convict  the  others,  ^verai^" 
and    vice   versd ;    even    though    charged     with    jointly  defendants, 
receiving  (cQ.      But  in    cases    where    to    constitute    the 
crime  it  is. necessary  that  a  certain   number  should  join 
in  it,  if  so  many  are  acquitted  that  less  than  the  requi- 
site  number  are  left,  these  also  must  be  acquitted — 
thus,  three  at  least  are  necessary  for  a  riot,  two  for  a 
conspiracy. 

A  person  charged  with   a  felony  or  misdemeanor  may  yei^ict  of 
be   found   guilty    of  an    attempt  to   commit   the    same  »tt®™P'- 
offence  (e),  the    same   consequences    following   as   if  he 
had  been  in  the  first  instance   charged  with  the  attempt 
only. 

(a)  li.  V  Farnborouqh,  L.  li.  [1895]  2  Q.  B.  484;  64  L.  J.  (M.C.)  270 ; 
73  L-  '^'  351 ;  44  W.  K.  48  ;  59  J.  P.  505. 
(6)  I  Chit.  Cr.  Law,  641. 

(c)  ibid.  646;  Campbell  v.  ^.,  11  Q.  B.  799 ;  17  L.  J.  (M.C.)  89. 

[d)  2d  &  25  Vict.  c.  96,  B.  94.  («)  14  &  15  Vict.  c.  100,  8.  9. 


440 


VERDICT. 
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unoQnt  to 
felony. 


Verdict  of  Upoxi  an  indictment  for  a  misdemeanor,  if    the   facts 

^Jugh  Scte^'  given  in  evidence  amount  to  a  felony,  the  prisoner  is  nc^ 
on  that  accoant  to  be  acqoitted  of  the  misdemeanor, 
and  no  person  tried  for  such  misdemeanor  shall  be  liaUe 
to  be  afterwards  prosecuted  for  felony  on  the  same  facte, 
unless  the  court  thinks  fit  to  discharge  the  jury  and  to 
order  the  defendant  to  be  indicted  for  the  felony  (r?). 

Caaee  in  which      Upon   an  indictment  for  ro&6ery,  the  prisoner    may  be 
Jot  crime  not    fouud  guilty  of  an  ossault  with  hiient  to  rob  (&). 

chftrged  in 

indictment  Upon  an  indictment  for  larceny y  the  prisoner    may  be 

found  guilty  of  embezzlement,  and  vice  vcrsd  (c). 

Upon  an  indictment  for  obtaining  by  false  pretenctSf 
if  the  offence  turns  out  to  amount  to  larceny,  the  defen- 
dant may  still  be  convicted  of  false  pretences  (d). 

Upon  an  indictment  for  rape  or  for  any  offence  made 
felony  by  sect.  4  of  the  Criminal  Law  Amendment  Act  (as 
to  which  vide  p.  1 66),  the  prisoner  may  be  convicted  of 
the  misdemeanors  mentioned  in  sects.  3,  4,  or  5  of  that 
Act,  or  of  an  indecent  assault  {e\  and  upon  an  indict- 
ment for  the  misdemeanor  of  carnally  knowing  a  giri 
between  the  ages  of  thirteen  and  sixteen,  the  defendant 
may  be  convicted  of  a  common  assault  only  (/). 

And  whenever  a  person  is  indicted  for  an  offence 
which  includes  in  it  an  offence  of  minor  extent  and 
gravity  of  the  same  class,  the  prisoner  may  be  convicted 
.  of  such  minor  offence  (g).  Thus,  on  an  indictment  for 
murder,  he  may  be  convicted  of  manslaughter;  so  of 
simple  larceny,  if  indicted  for  stealing  in*  a  dwelling- 
house,  or  any  other  aggravated  form  of  larceny  (K). 

If  the  judge  is  dissatisfied  with  the  verdict  he  may 
direct  the  jury  to  reconsider  it,  and  their  subsequent 
verdict    will    stand    as    a    true    one.     If,   however,  the 


Verdict 
objected  to 
by  the  jndge. 


{a)  14  &  15  Vict.  c.  100,  8.  12. 
(6)  24  &  25  Vict.  c.  96,  8.  41. 
{(1)  Ibid,  fi.  88 ;  v.  p.  237. 
{e)  48  &  49  Vict.  c.  69,  8.  9. 
{(j)  V.  H08C.  77. 


(e)  IhiiL  8.  72. 

(/)  It  V.  Bostocl-y  17  Cox,  700. 
(A)  V.  Arch.  188. 
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jnry  insist  upon   having  the  first  recorded,  it  must   be 
recorded  (a). 

Where  an  indictment  contains  several  counts  it  is  often  Separate 
advisable  to  take  a  separate  verdict  on  each  count  in  case  e®ch  count 
objection  should  be  taken  to  any  particular  count. 

If  a  verdict  of  acquittal  is  returned,  the  prisoner  is  Acquittal,  con- 
fer ever  free  from  the  present  accusation ;  and  he  is  ^^^"®°^®  °  • 
discharged  in  due  course,  unless  there  is  some  other 
charge  against  him  (6).  If,  however,  he  is  acquitted 
merely  on  account  of  some  defect  in  the  proceedings, 
so  that  the  acquittal  could  not  be  pleaded  in  bar  of 
another  indictment  for  the  same  offence  (c),  he  may  be 
detained  and  indicted  afresh.  If  he  is  acquitted  on  the 
groand  of  insanity  at  the  time  of  the  commission  of  the 
ojSence,  whether  such  offence  was  a  felony  or  misde- 
meanor (d)y  he  must  be  kept  in  custody  until  the  Queen^s 
pleasure  be  known ;  and  the  Queen  may  order  his  con- 
finement during  her  pleasure  (e). 

If  a  verdict  of  guilty  is  brought  in,  the  accused  is  said  Oonyiction. 
to  be  convicted.     The  jury  may  annex  to  such  a  verdict  a 
recommendation  to    mercy  on  any   grounds  they  think 
proper — which  recommendation  will  usually  be  taken  into 
consideration  by  the  jadge. 

If  there  is  a  second  indictment  against  a  prisoner  who  Second 
has  been  found  guilty,  frequently  it  is  not  proceeded  with 
if  the  charge  is  similar  to  that  on  which  he  has  just  been 
convicted.  The  counsel  for  the  prosecution  often  merely 
gives  the  court  an  outline  of  the  case.  If  the  prisoner 
is  acquitted,  the  second  indictment  is  then  proceeded  with, 
unless  it  is  obvious  that  there  is  no  more  evidence  than 
in  the  first  case. 

If  a  prisoner  indicted  for  any  felony  (/)  or  the  offence  Conviction 

. after  previous 

oonyiction. 

(a)  2  Hale,  P.  C.  309  ;  Arch.  190. 

(6)  As  to  the  circumstances  under  which  a  new  trial  will  be  ordered  in 
certain  cases  of  misdemeanor,  v.  posit  p.  464. 

(c)  V.  p.  368,  Arch.  191.  (d)  46  &  47  Vict.  c.  38,  ss.  i  and  2. 

(«)  T.  p.  362,  as  to  insanity  at  time  of  trial  and  not  of  commission  of 
offence.  (/)  7  &  8  Geo.  4,  c.  28,  s.  11. 


442  VERDICT. 

of  uttering  false  or  counterfeit  coin,  or  of  possessing 
counterfeit  gold  or  silver  coin,  or  of  obtaining  goods  or 
money  by  false  pretences,  or  of  conspiracy  to  defiraud,  or 
of  any  misdemeanor  under  24  &  25  Vict.  c.  96,  s.  58  (^), 
has  been  found  guilty,  then,  if  he  has  been  previously 
convicted  of  any  of  the  above  crimes,  he  is  asked  whether 
he  has  been  so  previously  convicted,  the  previous  convic- 
tion being  also  alleged  in  the  indictment.  If  he  admits 
it,  the  court  proceeds  to  sentence  him.  But  if  he  denks 
it,  or  will  not  answer,  the  jury  are  then,  without  being 
again  sworn,  charged  to  inquire  concerning  such  previous 
conviction  ;  the  point  to  be  established  being  the  identi- 
fication of  the  accased  with  the  person  so  convicted  (h). 
If,  however,  the  prisoner  gives  evidence  of  good  character. 
the  previous  conviction  may  be  proved  during  his  trial, 
and  in  this  case  the  jury  inquire  into  the  previous  con- 
viction and  the  subsequent  offence  at  the  same  time  (e). 


(a)  V.  p.  252. 

(6)  34  &  35  Vict.  c.  112,  8S.  8.  18,  20 ;  see  also  24  &  25  Vict.  c.  96,  s.  116; 
c.  97,  8.  37. 

(c)  Though  the  previous  conviction  does  not  fail  within  the  scope  oi 
the  above  provision,  the  judge  has  before  him  a  record  of  it  and  &U  other 
occasions  on  which  the  accused  has  been  before  a  criminal  oonrt.  See 
p.  221,  as  to  evidence  of  certain  previous  convictions  on  an  indictment  for 
receiving. 
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CHAPTER  XIX. 

JUDGMENT. 

Before  judgment,  in  cases  of  treason  and  felony,  the  pri-  judgment. 
soner  is  asked  whether  he  has  anything  to  say  why  the 
court  should  not  proceed  to  pass  sentence  upon  him. 

The  interval  between  conviction  and  judgment  is  the  Arrest  of 
time  for  the  defendant  to  move  the  court  in  merest  of  judg-  ^^  ^™®^  * 
laeKd.  This  motion  can  only  be  grounded  on  some  defect 
apparent  on  the  face  of  the  record^  and  not  on  any  irre- 
gularity in  the  proceedings  or  on  the  insufficiency  of  the 
evidence.  The  objection  must  be  a  substantial  one,  such 
as  want  of  sufficient  certainty  in  the  indictment  as  to  the 
statement  of  facts,  &c.  (a).  But  judgment  will  not  be 
arrested  if  the  defect  has  been  amended  during  the  trial, 
or  is  such  an  one  as  is  aided  by  verdict.  The  court  itself 
will  arrest  judgment  if  it  is  satisfied  that  the  defendant 
has  not  been  found  guilty  of  an  offence  in  law.  If 
judgment  is  arrested,  the  proceedings  are  set  aside,  and 
the  priaoner  is  discharged.  But,  unlike  an  ordinary 
acquittal,  the  defendant  may  be  indicted  again  on  the 
same  facts  (&). 

Judgment  may  be  postponed  if  the  court  wishes  to  Judgment 
reserve  any  point  of  law  for  the  consideration  of  the  Court  p°^*p°^®^- 
for  Crown  Cases  Reserved  (c). 

If  the  defendant  has  been  found  guilty  of  a  misde-  Verdict  in 
meaner  in  his  absence  (in  felonies  he  must  be  present),  prfsTner.^^ 
process  issues  to  bring  him  to  receive  judgment ;  and  on 
non-appearance  he  may  be  prosecuted  to  outlawry  {d). 


(a)  Arch.  194,  195.  (Z»)  Ih'ul.  195. 

(c)  V.  p.  467.  {d)  V.  p.  354. 
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If  he  has  been  allowed  to  leave  the  coart  on  enteiing 
into  recognizances  to  come  up  for  judgment  when  called 
upon,  and  he  fails  to  come  up,  his  recognizances  will  be 
forfeited  and  a  warrant  issued  for  his  apprehension. 

judgment.  Judgment  or  sentence  is  given  by  the  court,  the  judge 

adding  such  remarks  as  he  thinks  proper.  Formerij, 
in  all  capital  felonies,  when  the  court  thought  that  the 
person  convicted  was  a  fit  subject  for  royal  mercy,  it  was 
lawful,  instead  of  publicly  giving  sentence  of  death,  to 
enter  it  on  the  record,  the  effect  being  the  same  (a).  Bat 
now  sentence  of  death  must  be  pronounced  on  conviction 
for  murder  (6). 

(a)  V.  4  Geo.  4,  c.  48,  a.  i  ;  24  &  25  Vict,  c,  95. 

(b)  24  &  25  Vict.  c.  100,  8.  2. 
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CHAPTER  XX. 

INCIDENTS    OF    TRIAL.     , 

Some  miscellaneons  points  connected  with  a  criminal  trial 
remain  to  be  noticed,  now  that  we  have  viewed  the 
general  order  of  proceedings. 

Defence  in  formd  jpmiperis,  —  In  cases  of  extreme  Defence  m 
poverty  (that  is,  when  the  defendant  will  swear  that  he  ^'^*"*"-'^""^^"*' 
is  not  worth  £^  in  the  world,  besides  his  wearing  apparel, 
after  paying  his  debts)  the  defendant  may  petition  the 
Queen's  Bench  Division  to  be  allowed  to  defend  himself 
as  a  pauper.  His  petition  must  be  verified  at  the  same 
time  by  an  affidavit.  It  (the  petition)  is  presented  either 
to  a  judge  at  chambers  or  in  court.  On  the  prayer  of 
the  petition  being  granted,  a  rule  is  drawn  up  by  the 
judge*s  clerk,  mentioning  the  name  of  the  counsel  and 
attorney  assigned  for  the  defence;  and  this  must  be 
produced  when  the  pauper  requires  anything  to  be  done 
without  payment  of  fees  {a). 

This  procedure,  however,  is  only  applicable  to  indict-  Defence  at  the 
ments  for  misdemeanor  which  have  been  removed  to  the  j^gef  ^^  *^* 
Queen's  Bench  Division,  but  there  is  also  a  custom  of  a 
similar  nature  which  may  be  allowed  in  all  prosecutions. 
In  cases  where  there  is  a  special  difficulty,  or  where  the 
consequences  are  very  serious,  and  therefore  usually  on 
indictments  for  murder,  if  the  prisoner  is  not  defended 
by  counsel,  the  judge  requests  some  barrister  to  give  his 
honorary  services  to  the  prisoner. 

(a)  Arch.  163.  R.  v.  Du^dahf  Corner's  Cr.  Prac.  167.  This  procedure 
is  very  rarelj  adopted,  and  it  may  even  be  qae^tioned  whether  the  effect 
of  46  &  47  Yict.  c  49,  repealing  11  Hen.  7,  c.  12,  is  not  to  rescind  it 
entirely. 
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View  of  locus 
in  quo. 


AdjonmmeDt 
of  trial. 


Withdrawal 
from  prosecu- 
tion. 


Bestitntion  of 
goods. 


Vieics  of  locus  in  quo  hy  the  jury. — ^The  jadge  mar 
allow  the  jary  to  view  the  scene  of  the  crime,  or  other 
occurrence  under  investigation,  at  any  time  during  the 
trial,  even  after  the  summing-up.  But  care  should  he 
taken  that  no  improper  communications  are  made  at  Hut 
view  ;  and  that  no  evidence  is  received  by  the  jury  in 
the  absence  of  the  judge  and  the  prisoner  (a). 

Adjournment  of  the  trial. — If  the  trial  is  not  conclnded 
on  the  same  day  on  which  it  is  commenced,  the  jadge 
may  adjourn  from  day  to  day  (V).  And  a  jadge  may 
adjourn  a  case  and  proceed  with  another  if  the  emergency 
requires  it,  as,  for  example,  to  give  time  for  the  pro- 
duction of  something  essential  to  the  proof,  or  for  the 
witnesses  to  arrive  (c). 

Withdrawal  from  prosecution. — Sometimes  the  prose- 
cutor is  desirous  of  withdrawing  from  the  prosecationi 
the  accused  engaging  not  to  bring  an  action  for  trespasB 
and  false  imprisonment  or  malicious  prosecution.  If 
the  offence  is  a  misdemeanor  more  immediately  affecting 
the  individual,  e.g.,  a  battery,  this  will  be  allowed,  and 
such  an  agreement  can  be  enforced  ;  but  not  if  the 
offence  is  a  felony  or  a  misdemeanor  of  a  more  public 
nature  {d).  Even  after  verdict,  if  the  court  deems  such 
a  course  proper,  the  defendant  is  sometimes  allowed  to 
*'talk  with  the  prosecutor,"  with  a  view  to  com- 
pensation being  made.  Though  a  person  is  not  obliged 
in  the  first  instance  to  prosecute  another  whom  he 
suspects  of  crime,  that  is,  not  until  he  has  been  bound 
over  by  the  magistrate  to  prosecute  and  give  evidence,  it 
is  an  offence  to  take  a  reward  not  to  prosecute  (c). 

Restitution  of  goods, — In  certain  cases  the  court  bas 
power  to  order  goods  which  have  been  stolen  or  fraudu- 

fa)  M.  V.  Martin,  L.  II.  i  C.  C.  R.  378 ;  41  L.  J.  (M.C.)  113 ;  26  L.  T. 
(N.S.)778;  20  W.  K.  1016. 

(h)  As  to  what  happens  to  the  jury  in  the  interval,  v.  p.  382. 
"(r)  Ji.  V.  WenhorUj  6  Jur.  267. 

(</)  V.  RawUngs  v.  Coal  CfjnsumerH^  Association,  43  L.  J.  (M.C.)  iii : 
30  L.  T.  (N.S.)  469  ;  22  W  K.  704  ,•  Windhdl  Local  Board  v.  Vint,  U  R. 
45  Ch.  Div.  351  ;  59  K  J.  (Ch.)  608  ;  63  L.  T.  366  ;  3^  W.  R.  738. 

(e)  V.  p  85. 
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lently  obtained  to  be  given  up  to  the  original  owner.  This 
pcwer  now  depends  upon  sect.  lOO  of  the  Larceny 
Act  (a),  which  has,  however,  been  modified  to  a  certain 
extent  by  sect.  24  of  the  Sale  of  Goods  Act,  1893  (5). 

By  sect.  1 00  of  the  Larceny  Act  it  is  provided  that  if  any  Larceny  Act, 
person  guilty  of  a  felony  or  misdemeanor  mentioned  in  that  ^®®-  7°°* 
Act   in  stealing,   obtaining,  extorting,  embezzling,  con- 
verting or  disposing  of,  or  in  knowingly  receiving  any 
chattel,  money,  valuable  security,  or  other  property  shall 
be  indicted  for  such  offence  by  or  on  behalf  of  the  owner 
of  the  property  and  convicted  thereof,  the  property  shall 
be  restored  to  the  owner,  and  the  court  before  whom  the 
offender  is  tried  shall  have  power  to  award  writs  of  resti- 
tution for  the  property  or  to  order  the  restitution  thereof 
ia  a  summary  manner.     But  if  it  shall  appear  before  any 
Bach  order  is  made  that  any  valuable  security  shall  have 
been  bond  fide  paid  or  discharged  by  the  person  liable  to 
payment,  or,  being  a  negotiable  instrument,  shall  have 
been  hond  fi,de  received  by  transfer  or  delivery  by  some 
person  for  a  just  and    valuable  consideration,    without 
notice  or  reasonable  cause  to  suspect  that  it  had  been 
stolen  or  fraudulently  obtained,   in  such  case  the  court 
shall  not  order  restitution  of  such  security.     Nor  does 
the  power  to  order  restitution  extend  to  the  case  of  a 
prosecution  of  a  trustee,  banker,  attorney,  factor,  broker, 
or  other  agent  intrusted  with  the  possession  of  goods  or 
documents  of  title  to  goods  for  any  misdemeanor  against 
the  Larceny  Act  (c). 

It  is  desirable  to  point  out  shortly  what  are  the  rights  Where  goods 
of  an  owner  of  goods  which  have  been  stolen  from  him,  '*°^'°- 
or  obtained  from  him  by  false  pretences.  If  they  have 
been  stolen^  he  may,  if  he  can  do  so  without  a  breach  of 
the  peace,  retake  them  wherever  he  finds  them  (d),  as 
the  goods  are  still  his ;  with  this  exception,  that,  if  the 
goods  have  since  the  theft  been  sold  in  market  overt  to  a 


(a)  24  &  25  Vict.  c.  96.  (b)  56  &  57  Vict.  c.  71. 

(c)  As  to  these  miBdemeanors,  v.  p.  231  et  seq.      Chichester  t.  Hilly  15 
Cox,  258.  (d)  4  Bl.  363. 
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bond  fide  purchaser,  the  person  from  whom  they  were 
stolen  cannot  recover  them  from  the  purchaser  (a),  anless 
he  first  prosecutes  the  thief  and  obtains  his  convictioiL 
If  he  does  so  obtain  a  conviction,  the  property  in  tl» 
goods  is,  by  force  of  the  looth  sect,  of  the  Larcenj 
Act,  revested  in  him  and  he  can  either  apply  for  an 
order  under  that  section  or  bring  an  action  to  recover 
possession  of  the  goods  (h).  This,  which  has  for  many 
years  been  the  law  on  the  subject,  has  now  been  formallj 
enacted  by  the  Sale  of  Goods  Act,  1893(c),  which 
provides  that  where  goods  have  been  stolen,  and  the 
offender  is  prosecuted  to  conviction,  the  property  in  the 
goods  so  stolen  revests  in  the  person  who  was  the  owner 
of  the  goods,  notwithstanding  any  intermediate  dealing 
with  them  by  sale  in  market  overt  or  otherwise. 

Where  goods  When,  however,  goods  are  obtained  by  false  prttcnct-^ 
faisepretences.  the  right  to  the  goods  depends  upon  different  considera- 
tions. The  original  owner  is  still  entitled,  as  in  the  case 
of  larceny,  to  retake  them  from  the  person  who  fraudu- 
lently obtained  them,  or  from  any  person  who  holds  them 
on  his  behalf  if  he  can  do  so  without  committing  a 
breach  of  the  peace.  Moreover,  before  the  Sale  of  Gkxxls 
Act,  1893  (rf),  if  he  obtained  a  conviction  of  the  fraadn- 
lent  person,  he  could  have  recovered  them  from  a  bom 
fide  purchaser  who  had  bought  them  from  him,  even 
although,  as  a  result  of  the  fraud,  the  prosecutor  had 
himself  been  induced  to  sell  the  goods  to  the  person 
convicted  (e),  inasmuch  as  although  in  such  a  case  the 
goods  having  been  originally  sold  by  the  prosecntor,  the 
property  passed  to  the  fraudulent  person,  and  from  him 
to  the  purchaser^  who  could  not  in  the  absence  of  a  con- 

(a)  56  &  57  Vict.  c.  71,  8.  22.  Market  overt  iuclades  all  markets  estab- 
lished by  grant  or  prescription,  thongh  probably  not  a  market  established 
by  a  local  Act.  Moreover,  all  shops  in  the  City  of  London  are  market  overt 
for  the  sale  of  goods  usually  sold  in  such  shops.  2  Bl.  449  ;  Hargreave  r. 
Spinkt  L.  R.  [1892],  I  Q.  B.  25  ;  61  L.  J.  (Q.B.)  318 ;  65  L.  T.  650 ;  40 
W.  R.  254. 

(6)  Scattergood  v.  Sylvester^  15  Q.  B.  506  ;  19  L.  J.  (Q.B.)  447. 

(c)  56  &  57  Vict.  c.  71,  8.  24  (I).  (d)  Ibid. 

(e)  Bentley  v.  Vilmont,  L.  R.  12  App.  Cas.  471  ;  57  L.  J.  (Q.B.)  17;  57 
^-  T.  854  ;  36  W.  R.  481  ;  52  J.  P.  68. 
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riction  be  compelled  to  give  them  up  (a),  it  was  never- 
t^heless    held  that  the  effect  of   the   looth  sect,  of  the 
Larceny  Act  was  that,  upon  the  conviction,  the  property 
in    the    goods    revested    in    the    prosecutor.      But    this 
hardship  is  now  remedied  by  sect.  24  (2)  of  the  Sale 
of  Goods  Act,  1893,  which  provides  that  notwithstand- 
mg  any  enactment  to  the  contrary  (&),  where  goods  have 
been    obtained  by  fraud   or  other  wrongful   means  not 
amoanting  to  larceny,  the  property  in  such  goods  shall 
not  revest  in  the  person  who  was  the  owner  of  the  goods 
by  reason  only  of  the  conviction.     This  section,  however, 
will  probably  be  held  not  to  apply  to  cases  where  there 
never  has  been  any  contract  between  the  prosecutor  and 
the  fraudulent  person  passing  the  property,  as  where  the 
fraud  consists  in  a  representation  by  the  latter  that  he  is 
some  other  person  to  whom  the  prosecutor  really  intended 
to  sell   his  goods  (c)  ;  nor  to  cases  where  the  goods  have 
been  obtained  by  some  trick  amounting  to  larceny.     It 
must,  however,  always   be  borne  in  mind  that  if  once  a 
contract  of  sale  has  actually  existed,  although  it  might 
have  been  induced  by  fraud  and  therefore  be  voidable  at 
the  option  of  the  party  defrauded,  yet  the  contract   was 
not  originally  void ;  and   if  possession   of  the   goods  is 
obtained  under  such  a  contract  by  the  person  defraudtfjkf^ 
with  the  seller's  consent,  though  for  a  temporary  purpos^ 
only,  and  they  are  then  sold  or  pledged  with  an  innocent 
person  before  the  contract  is   avoided,  the   original  seller 
cannot  recover  them  (d),  and  the  fact  of  a  conviction  fol- 
lowing will  not  now  affect  the  bond  fide  purchaser's  or 
pledgee's  ri2hts. 


y 


(a)  V.  56  &  57  Vict.  c.  71,  B.  23. 

\h)  ie.f  sect.  100  of  the  Larceny  Act. 

(c)  As  in  Cundy  v.  Lindsay^  L.  R.  3  App.  Caa.  459 ;  47  L.  J.  (Q.B.)  481  ; 
38  L.  T.  573  ;  26  W.  R.  406. 

[d)  56  &  57  Vict.  c.  71,  8J».  23,25;  V.  Payne  v.  Wilson,  L.  R.  [1895],  i 
Q.  B.  653  ;  64  L.  J.  (Q.B.)  328  ;  72  L.  T.  no  ;  43  W.  R.  250  ;  ttie  judg- 
ment in  this  case  was,  by  consent,  reveised  on  appeal  (L.  R.  [1895],  2  Q.  B. 
537)  t  ^^^  o°^7  ^'^  the  groand  that  there  was  in  law  no  agreement  to  bny. 
The  conTiction  in  that  case  was  for  larceny  as  a  bailee,  bnt  the  court  held 
that  even  a  conyiction  for  larceny  would  not  defeat  the  title  acquired  by  an 
innocent  purchaser,  under  sect.  9  of  the  Factors  Act,  1889,  which  is  in  the 
game  terms  as  sect.  25  (2)  of  the  Sale  of  Goods  Act,  1893. 

2  F 
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In  cases  in  which  there  is  power  to  order  restLtatioa, 
snch  an  order  can  only  be  made  against  a  person  actaalif 
in  possession  of  the  goods  at  the  time  of  the  convicti(XL 
It  cannot  be  made  against  a  purchaser  who  has  sold  them 
again  before  the  conviction,  even  with  notice  of  the 
thefc  (a).  The  court  may  have  power  in  such  a  case  to 
order  restitution  of  the  proceeds  of  the  goods,  bat  thst 
power  ou^t  not  to  be  exercised  unless  such  proceeds  are 
in  the  hands  of  the  convicted  person  or  his  agent  (6). 

It  is  entirely  in  the  discretion  of  the  court  whether 
it  will  make  an  order  of  restitution  or  not  (c),  and  if  the 
order  be  refused  the  prosecutor  still  has  his  remedy  by 
action  if  the  legal  property  in  the  goods  is  still  vested 
in  him  {d).  If  there  is  a  serious  question  of  law  as  to  the 
rights  of  the  parties,  the  court  usually  declines  to  interfere, 
and  leaves  the  prosecutor  to  briug  an  action. 

Property  found  The  court  before  which  a  prisoner  is  tried  has  no 
onp  soiier.  pQ^^j.^  ng  ^k  rule,  to  Order  property  not  forming  or  con- 
nected with  the  subject  of  the  iudictment,  although  found 
on  the  prisoner,  to  be  disposed  of  in  a  particular  manner  (e). 
Bat  an  exception  has  been  made  to  this  by  a  statute 
which  provides  that  on  the  conviction  of  a  prisoner  for 
stealing  any  property,  the  court  shall  have  power,  if 
it  appears  that  the  prisoner  has  sold  the  stolen  pro- 
perty to  a  person  who  had  no  knowledge  that  it  was 
stolen,  to  make  an  order,  on  the  restitution  of  the  stolen 
property  to  the  prosecutor,  that  out  of  any  money  found 
on  the  prisoner  on  his  apprehension,  a  sum  not  exceeding 
the  amount  of  the  proceeds  of  the  sale  be  delivered  to  the 
purchaser  (/). 


(a)  Horicood  v.  Smith,  2  T.  it.  750. 

(b)  B.  V.  Justices  of  Central  Criminal  Courty  L.  R.  17  Q.  B.  D.  598  ;  56 
L.  J.  (M.C.)  25  ;  56  L.  T.  352  ;  35  AV,  R.  243  ;  51  J.  P.  229. 

(c)  Vilmont  v.  Bentleti,  L.  R.  18  Q.  B.  D.  at  p.  327. 

{d)  Scattergood  v.  Sylvester ,  15  Q.  B.  506  ;  19  L.  J.  (Q.B.)  447. 

(e)  R.  V.  Corporation  of  London,  27  L.  J.  (M.C.)  231 ;  22  Jur.  ID7S; 
£.  B.  &  £.  509.  As  to  the  power  of  a  Court  of  Summarj  Jurisdiction  to 
onler  property  taken  from  a  person  charged  before  such  Court  to  be  retoroed 
to  him,  V.  42  &  43  Vict.  c.  49,  s.  44. 

(/)  30  &  31  Vict.  c.  35,  8.  9  ;  V.  also  p.  463,  jxw^ 
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Where  any  property  has  eome  into  the  possession  of  Proper^  in 
the  police  in  connection  with  any  criminal  charge,  or  has  poiS^? 
been  stopped  by  a  pawnbroker  or  other  person  nnder 
sec.  103  of  the  Larceny  Act  or  sec.  34  of  the  Pawn- 
brokers Act,  1872,  a  court  of  summary  jurisdiction  may, 
on  application  by  an  officer  of  police  or  by  a  claimant  of 
the  property,  make  an  order  for  the  delivery  of  the  pro- 
perty to  the  person  appearing  to  the  magistrates  to  be 
the  owner,  or,  if  the  owner  cannot  be  ascertained,  make 
such  order  as  to  the  pi*operty  as  to  the  court  shall  seem 
meet  (a). 

If  the  stolen  property  has  been  pawned  for  not  more  Goods 
than  ;£^lo  the  court  may  order  the  delivery  thereof  to^^^  * 
the  owner,  either  on  payment  to  the  pawnbroker  of  the 
amount  of  the  loan  or  of  any  part  thereof,  or  without 
payment  of  any  part  thereof,  as  the  court,  according  to 
the  conduct  of  the  owner  and  the  other  circumstances 
of  the  case,  thinks  just  and  fit  (&).  Bestitution  may 
also  be  ordered,  in  similar  cases,  by  magistrates  con- 
victing of  larceny,  in  the  exercise  of  their  summary 
jurisdiction  (c). 

A  metropolitan  police  magistrate  has  also  power  to 
order  delivery  of  goods,  under  the  value  of  ;^  i  5 ,  unlaw- 
fully detained  within  the  limits  of  the  Metropolitan  Police 
District  (d). 


(a)  60  &  61  Vict.  c.  30,  8.  I. 

(^)  35  &  36  Vict  c.  93,  8.  30. 

(c)  42  &  43  Vict.  c.  49,  8.  27  (3).  As  to  the  Metropolis  v.  2  &  3  Vict. 
c.  71,  Bs.  27  &  28,  V.  also  p.  463  as  to  compelling  a  convicted  felon  to  make 
compensation  to  the  person  who  has  lost  his  property  by  reason  of  the  felony, 

{d)  2  &  2  "^ict.  c.  71,  8.  40. 
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PUNISHMENT. 

The  object  of  the  sentence  is  to  prescribe  the  punishment 
In  almost  every  case  the  law,  whether  common  law  or 
statute  law,  which  assigns  the  punishment,  ^ves  the 
jadge  a  certain  latitude  as  to  the  amount  of  ponifihrnent 
Though  he  is  restricted  as  to  the  maximum,  in  almost 
every  case  he  can  give  as  little  as  he  pleases,  the  minimoin 
punishments,  which  were  formerly  provided  for  many 
felonies,  having  been  abolished  by  statute  (a).  On  ooa- 
viction  for  treason  or  murder,  however,  sentence  of  death 
must  be  passed  (b). 

Probation  of         ifc  jg  provided  by  the  Probation  of  First  Offenders  Acfc, 

First  Offenders      ^^  ,         .  "^  ,  .  .        ,     , 

At,  1887.  1887,  that  m  any  case  where  a  person  is  convicted  of 
larceny  or  false  pretences,  or  any  other  offence  punishable 
with  not  more  than  two  years'  imprisonment,  and  no 
previous  conviction  is  proved  against  him,  the  oonrt  may, 
having  regard  to  his  youth  and  antecedents,  or  the  tririal 
nature  of  the  offence,  or  any  extenuating  circumstances 
under  which  it  was  committed,  instead  of  sentencing  him 
to  any  punishment,  direct  that  he  be  released  on  his  own 
recognizance,  with  or  without  sureties,  to  come  up  for 
judgment  if  called  upon,  and  to  be  of  good  behaviour. 
The  court  may  also  in  such  a  case  direct  the  offender  to 
pay  the  costs  of  the  prosecution  (c). 

Usual  pnnish-       The  punishment  prescribed  by  statute  for  felonus  is 
feioniefi.  usually  penal  servitude  for  not  less  than  three  years,  or 


{a)  9  &  10  Vict.  c.  24  ;  v.  aIkj  54  &  55  Vict.  c.  69,  i«.  I. 

(b)  V.  p.  269  for  two  other  offences  which  remain  capital. 

(c)  50  &  51  Vict.  c.  25,  8.  I. 
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prisonment  not  exceeding  two  years,  with  or  without 
rd  labour.  When  the  punishment  is  not  prescribed  by 
y  statute  specially  relating  to  the  particular  felony  in 
q|xxestion,  such  felony  may  be  punished  by  penal  servitude 
not  more  than  seven  nor  less  than  three  years,  or  by 
prisonment  for  any  term  not  exceeding  two  years  (a). 

The  punishment  prescribed  by  statute  for  misdemearwrs  Usual  punish- 
usually  fine  or  imprisonment,  or  both  ;  and  it  is  also  the  demeanors. 
8a.me  when  it  is  not  prescribed  by  statute,  but  left  to  the 
€30inmon  law  (J).  The  court  may  also  require  the  defendant 
find  sureties  to  keep  the  peace  and  be  of  good  behaviour. 


The  punishment  for  a  felony  (not  punishable  with  death  Punishment 

j,i.  •11  \/«ii.  •  "J.*        after  previous 

ajid  not  being  simple  larceny),  after  a  previous  conviction  conviction. 
for  felony,  is  penal  servitude  for  life  or  for  not  less  than 
three  years,  or  imprisonment  not  exceeding  four  years  (c). 

Special  enactments  impose  certain  terms  of  punishment  simple  lai^ny 
in  the  case  of  conviction  for  simple  larceny  after  previous  ^^^^n.**'** 
conviction    for   certain    offences.       The  punishment  for 
simple  larceny,  after  previous  conviction  for  felony,  is 
penal  servitude  for  from  three  to  ten  years,  or  imprisonment 
not  exceeding  two  years,  with  or  without  hard  laboar,  or 
solitary  confinement,   and  in  the  case  of  a  male  under 
sixteen  years  of  age,  with  or  without  whipping  (d).    For 
simple  larceny,  or  any  offence  made  punishable  as  simple 
larceny -by  the  Larceny  Act,  after  previous  conviction  for 
any  indictable  misdemeanor  under  the  Larceny  Act,  the 
punishment  is  penal  servitude  for  from  three  to  seven  years, 
or  imprisonment  as  in  the  last  case,  and  if  a  male  under 
sixteen  years  of  age,  with  or  without  whipping  (g).    The 
same  Hmits  of  punishment  apply  to  simple  larceny,  or  an 
offence  punishable  as  simple  larceny,  after  two  summary 
convictions  for  offences  punishable  upon  summary  convic- 
tion under  certain  enumerated  Acts  (/). 

{(i)  7  &  8  Grtjo.  4,  c.  28,  8.  8  ;  20  &  21  Vict.  c.  3,  s.  2  ;  54  &  55  Vict.  c. 
69,  8.  I.  (6)  Ah  to  hard  labour,  v.  p.  457. 

(c)  7  &  8  Geo.  4,  c.  28,  8.  II  ;  20  &  2i  Vict.  c.  3,  h.  2  ;  54  &  55  Vict.  c. 
69,  B.  I.  See  also  R.  v.  Horn,  48  L.  T.  (N.S. )  272.  See  also  as  to  subjeciing 
the  person  convicted  to  police  Hupervision,  p.  459,  post. 

(a)  24  &  25  Vict.  c.  96,  8.  7.  {e)  Ibid.  s.  8.  (/)  Ibid,  s.  9. 
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UtteriDp:,  &c., 
counterfeit 
coin  after 
previonB 
conviction. 


For  uttering,  &c.,  counterfeit  coin,  after  previous  con- 
viction for  such  crime,  or  previous  conviction  for  a  felonj 
against  a  Coinage  Act,  the  punishment  is  penal  servitade 
for  life,  or  for  not  less  than  three  years,  or  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labonr,  or 
solitary  confinement  (a). 

Several  terms  We  may  uotice  here  that  if  the  prisoner  is  found 
ooncoiTent  OT  guilty  of  Several  distinct  offences  on  different  connts,  he 
<x>utin.ou..      ^ay  ^  sentenced  to  several  terms  of  imprisonment ;  which 

terms  may  either  be  concurrent,  or  the  second  commence 
at  the  expiration  of  the  first  (b).  When  a  sentence  for 
felony  is  passed  on  a  person  already  suffering  imprison- 
ment for  another  crime,  the  court  may  order  the  im- 
prisonment for  the  subsequent  offence  to  commence  at 
the  expiration  of  the  former  term  ;  so  also  the  court  may 
order  a  sentence  of  penal  servitude  to  commence  after 
the  previous  imprisonment  or  penal  servitude,  although 
the  aggregate  term  of  imprisonment  or  penal  servitude 
respectively  may  exceed  the  term  for  which  either  of 
these  punishments  could  be  otherwise  awarded  (c). 

Sanctions  of         The    punishments  which  the  law  prescribes   are   the 

the  law              f  11       • 
enumerated.      lOllOWmg  : 

Death ;  Penal  Servitude  ;  Imprisonment ;  Fine. 

Incidental  to  the  imprisonment  are  sometimes 

Hard  Labour;  Whipping. 

In  addition  to  other  punishment  there  is  power  in 
certain  cases  to  order  that  the  person  convicted  be  under 
police  supervision  for  a  certain  time. 

Again,  in  some  cases  the  ends  of  justice  are  attained 
by  requiring  the  prisoner  to  enter  into  recognizances  to 
come  up  for  judgment  if  called  upon ;  which  generally 
means  that  if  he  conducts  himself  with  propriety  he  will 
hear  nothing  more  of  the  matter. 

(a)  24  &  25  Vict.  c.  99,  8.  12. 

(&)  a.  V.  Castro,  L.  K.  5  Q.  B.  D.  490 ;  Warb.  L.  C.  242. 

(c)  7  &  8  Geo.  4,  c.  28,  8.  10. 
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The  prisoner  may  also  be  required  to  find  sureties  to 
keep  the  peace,  and  be  of  good  behaviour. 

Youthful  offenders,   under  certain  circumstances,  may 
'be  sent  to  reformatories  or  industrial  schools. 

Special  provision  has  recently  been  made  for  the 
detention  in  inebriate  reformatories  of  criminals  who  are 
liabitual  drunkards. 

Each  of  the  above-named  sanctions  of  the  law  will  in 
-turn  receive  a  brief  notice. 

Death. — ^This  is  the  only  punishment  which  can  be  Death, 
Awarded  in  treason  and  murder.  And  it  cannot  be 
avrarded  in  any  other  cases  (a)  except  piracy  with  vio- 
lence, or  the  two  crimes  of  setting  fire  to  Her  Majesty's 
vessels  of  war,  or  military  or  naval  stores,  or  to  ships,  &c., 
in  the  port  of  London  (6). 

Penal  Servitude, — ^This  mode  of  punishment  was  intro-  penai  sei-vi- 
duced  in  substitution  for  transportation  beyond  the  seas  *^^®' 
in  certain   cases  by   1 6   &    17  Vict.  c.  99,  and  totally 
saperseded  the  sentence  of  transportation  by  20  and  21 
Vict.  c.  3.     It  was  placed  generally  on  the  same  footing 
as  the  latter  punishment :  thus,   any   person  who  might 
formerly  have  been  sentenced  to  transportation  is  now 
liable  to  be  kept  in  penal  servitude  for  the  second  period; 
and  any  person  who  might  have  been  sentenced  either  to 
transportation  or   imprisonment  may    now  be  sentenced 
either  to  penal  servitude  or  imprisonment.     But  in  cases 
where  before  the  Act  sentence  of  seven  years'  transport- 
ation might  have  been  passed,  the  court  may  now  pass 
sentence  of  not  less  than  three  years'  penal  servitude  (c). 

Persons  sentenced  to  penal  servitude  may,  however,  Place  of 
still  be  confined  in  any  prison  in  the   United  Kingdom,  fn  pena™^** 


servitude. 


(a)  I.e.,  by  an  ordinary  court  of  criminal  jurisdiction,  but  as  to  the  power 
of  courts  martial  to  pronounce  sentence  of  death  in  certain  cases  ot  mutiny 
and  desertion,  v.  pp.  51,  53. 

(6)  As  to  these  offences,  v.  p.  269.  As  to  recording  sentence,  v.  p.  444. 
As  to  mode  of  execution,  t.  p.  472. 

(c)  20  &  21  Vict.  c.  3,  B.  2 ;  54  &  55  Vict.  c.  6q,  s.  i. 
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or  in  Her  Majesty's  dominions  beyond  the  seas,  as  one  of 
Her  Majesty's  Secretaries  of  State  may  direct.  And  in 
other  respects,  as  to  custody,  hard  labour,  management, 
control,  and  punishment  for  unlawfully  being  at  large  before 
the  expiration  of  their  term,  they  may  be  dealt  with  as 
persons  sentenced  to  transportation  formerly  were  (a). 

The  shortest  term  of  penal  servitude  which  can  be 
given  is  three  years,  and  that  term  may  now  be  awarded 
in  every  case  in  which  the  court  has  power  to  pass  a 
sentence  of  penal  servitude  (6). 

Imprisonment.  Imprisonment.—^W ith  regard  to  statutory  offences,  as 
a  general  rule  no  longer  sentence  of  imprisonment  than 
for  two  years  can  be  awarded.  But  under  some  sta- 
tutes still  in  force,  imprisonment  to  the  extent  of  three, 
or  four,  or  even  more  years  may  be  awarded,  for  ex- 
ample, under  24  &  25  Vict.  c.  98,  s.  11  ;  7  Wm,  4 
and  I  Vict.  c.  36,  s.  26  ;  2  Geo.  2,  c.  25,  s.  2  ;  7  &  8 
Geo.  4,  c.  28,  s.  II.  As  to  the  division  into  three 
classes  of  persons  sentenced  to  imprisonment  without  hard 
labour,  having  regard  to  the  nature  of  their  offences  and 
their  antecedents,  see  61  &  62  Vict.  c.  41,  s.  6. 

Fine.  Fine, — Where  indictable  offences  are  punishable    by 

fine  the  amount  of  the  fine  is  not  usually  restricted  by 
statute.  The  reason  of  this  is  obvious.  Not  only  does 
the  value  of  money  change  from  time  to  time,  but  a 
fine  which  would  be  ruin  to  one  man  would  be  matter 
of  indifference  to  another  (c).  The  Bill  of  Rights  pro- 
vides that  excessive  fines  shall  not  be  imposed.  It 
would  be  imprudent  to  hinder  a  man  from  getting  his 
livelihood ;  and  if  the  crime  demands  more  severe  pun- 
ishment, the  court  may  award  imprisonment,  for  it  is 
generally  empowered  to  award  either  the  one  or  the 
other,  and  frequently  both.  Felonies  are  very  rarely 
punished  by  mere  fiue  (d).     Each  of  the  Criminal  Con- 


(a)  16  &  17  Vict.  c.  99,  6.  6 ;  20  &  21  Vict.  c.  3,  8.  3. 

(b)  54  &  55  Vict.  c.  69,  8.  I.  (c)  4  Bl.  378. 
(d)  V.  24  &  25  Vict.  c.  100,  B.  5  (manslanghtcr). 
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solidation  Acts^  1861,  provides  that  a  person  convicted  of 
a  "misdemeanor  under  those  Acts  may  be  fined  in  addition 
to  or  in  lieu  of  other  punishment  (a). 

Sard  Labour. — ^This  punishment  may  be  added,  in  Hard  labour. 
nearly  all  cases,  to  imprisonment  for  felony.  Certain 
Tnisdemeanors  to  the  imprisonment  for  which  hard 
labour  may  be  added,  are  enumerated  in  3  Geo.  4,  c. 
1 14,  and  14  &  15  Vict.  c.  100,  s.  29.  In  every  case 
in  which  there  is  power  to  pass  a  sentence  of  penal 
servitude,  the  court  may,  in  its  discretion,  award  im- 
prisonment with  hard  labour  for  any  term  not  exceed- 
ing two  years  (&).  In  offences  under  the  Post  Office 
Acts,  for  which  imprisonment  may  be  awarded,  the 
court  may  add  hard  labour  (c),  and  in  offences  against 
the  Criminal  Law  Amendment  Act,  1 88 5.  So  that  now 
in  nearly  every  case  hard  labour  may  accompany  imprison- 
ment. 

Where  a  fine,  or  imprisonment  with  hard  labour,  can 
be  inflicted  for  an  offence,  a  court  of  summary  jurisdic- 
tion has  power  to  award  imprisonment  with  hard  labour 
in  default  of  payment  of  the  fine  (d). 

Whipping. — ^Two  classes  of  cases  in  which  whipping  Whipping: 
is  allowed  must  be  distinguished : — (i)  of  males  below 
the  age  of  sixteen ;  (ii)  of  males  of  any  age.  It  should 
be  premised  that  a  female  can  now  in  no  case  be  whipped, 
though  at  one  time  such  a  sentence  was  a  common  one. 
Where  formerly  sentence  of  whipping  might  be  passed, 
the  court  or  magistrate  may  now  order  the  female  to  be 
kept  to  hard  labour  for  a  term  not  exceeding  six  months 
nor  less  than  one  month,  in  lieu  of  the  whipping  (e). 

i.  By  three   of  the  Consolidation  Acts  whipping  may  incaseof  jnve- 
be  inflicted  for  a  variety  of  specified  offences  committed  °*^®  ^  endera; 

{a)  24  &  25  Vict.  c.  96,  8.  117  ;  c.  97,  s.  73  ;  c.  98,  s.  51 ;  c.  99,  s.  38 ; 
c.  100,  8.  71. 

(b)  54  &  55  Vict.  c.  69,  6.  I. 

(c)  7  Wm.  4  &  I  Vict.  c.  36,  s.  42. 

id)  H.  V.  The  Justices  oj  Tynemouth,  L.  R.  16  Q.  B.  D.  647 ;  55  L.  J. 
(M.C.)  181  ;  54  L.  T.  (N.S.)  386. 
(e)  I  Geo.  4,  c.  57,  s.  2. 
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by  males  under  the  age  of  sixteen,  and  in  one  case, 
males  under  the  age  of  eighteen  (a).  It  is  to  take 
place  once,  and  the  number  of  strokes  and  the  instru- 
ment with  which  they  are  to  be  inflicted  are  to  be 
specified  by  the  court  in  the  sentence  (6).  By  the 
Criminal  Law  Amendment  Act,  1885,  a  youth  under 
the  age  of  sixteen  years  who  is  convicted  of  having,  or 
attempting  to  have,  carnal  knowledge  of  any  girl  under 
thirteen  years  of  age,  may  be  sentenced  to  a  whipping 
instead  of  to  a  term  of  imprisonment. 

When  this  punishment  is  awarded  by  magiatrates 
in  the  exercise  of  their  summary  jurisdiction  (c),  the 
sentence  must  specify  the  number  of  strokes  and  the 
instrument ;  and  in  the  case  of  an  offender  whose  age 
does  not  exceed  fourteen,  the  number  of  strokes  must 
not  exceed  twelve,  and  the  instrument  used  must  be  a 
birch  rod.  And  for  a  child  under  the  age  of  twelve 
the  number  of  strokes  must  not  exceed  six.  The  offender 
must  not  be  whipped  *  more  than  once  for  the  same 
offence  (d), 

in  case  of  ii.  Whipping  once,  twice,  or  thrice  may  be  awarded  to 

males  of  any  in  •  « 

age.  males  of  any  age  in  case  01 — 

Eobbery,  &c.,  with  violence — or  an  attempt  to  choke, 
suffocate,  or  strangle  (e).  The  following  regulations  must 
be  observed  :  (a)  The  whipping  must  be  privately  inflicted; 
(j3)  if  the  age  of  the  offender  does  not  exceed  sixteen, 
the  number  of  strokes  at  each  whipping  must  not  exceed 
twenty-five,  and  the  instrument  must  be  a  birch  rod ; 
(y)  in  other  cases  not  more  than  fifty  strokes  at  a  whip- 
ping ;  (S)  the  court  must  specify  the  number  of  strokes 
and  the  instrument ;  (e)  the  whipping  must  not  take 
place  after  six  months  from  the  sentence  ;  (Q  in  the  case 
of  a  person  sentenced  to  penal  servitude,  the  whipping 


(a)  24  &  25  Vict.  c.  96,  B.  loi. 

{b)  Ibid.  8.  119;  c.  97,  s.  75  ;  c.  lOO,  s.  70. 

ic)  As  to  which  v,  pp.  478,  479. 

(d)  25  &  26  Vict.  c.  18  ;  42  &  43  Vict.  c.  49,  s.  10,  ii. 

(e)  As  10  these  cases,  v.  pp.  1S2,  216. 
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znuat    be    inflicted   before  he  is   removed  to  a  convict 
prison  (a). 

Police  Supervmon, — When  any  person  is  convicted  on  poUce  super- 
an  indictment  of  a  C7'ime  (explained  by  the  Act  to  mean  ^*"°"« 
in  England — any  felony,  or  the  offence  of  uttering  false 
or  counterfeit  coin,  or  of  possessing  counterfeit  gold  or 
silver  coin,  or  of  obtaining  by  false  pretences,  or  of  con- 
spiracy to  defraud,  or  of  any  misdemeanor  under  24  &  25 
^ict.  c.  96,  8.  5  8  (6)  ),  and  a  previous  conviction  of  a 
crime  is  proved  against  him,  the  court  may,  in  addition 
to  any  other  punishment,  direct  that  he  is  to  be  subject 
to  the  supervision  of  the  police  for  a  period  of  seven  years 
or  less,  commencing  immediately  after  the  expiration  of 
the  sentence  passed  on  him  for  the  last  of  such  crimes  (c). 

The  consequence  of  such  sentence  is  that  the  person  to  What  it  con. 
be  supervised  must  notify  the  place  of  his  residence  to  the  ^^**"  °' 
chief  officer  of  police  of  the  district  in  which  his  residence 
is  situated,  or  to  the  constable  or  person  in  charge  of  the 
chief  office,  or  of  the  office  or  station  to  which  he  has 
received  notice  to  report  himself ;  and  if  he  is  aboat  to  go 
out  of  the  district,  he  must  notify  the  change  to  such 
officer  or  constable  in  the  district  he  is  leaving,  and  also 
to  such  officer  or  constable  in  the  district  to  which  he  is 
going.  If  a  male  he  mu&t  report  himself  to  the  police 
personally  or  by  letter,  as  required,  once  a  month.  If  he 
offends  against  these  regulations,  he  is  subject  to  impri- 
sonment with  or  without  hard  labour  for  a  term  not 
exceeding  one  year,  unless  he  can  show  that  he  did  his 
best  to  act  in  conformity  with  the  law  (cl). 

Recognizances  and  Sureties, — Under  each  of  the  Criminal  Entering  into 
Consolidation  Acts,  in  case  of  conviction  for  an  indictable  J^a^l^g^^ 
misdemeanor  punishable  under  those  Acts,  the  court  may  sui-etiee. 

(a)  26  &  27  Vict.  c.  44.  There  are  certain  other  offences  for  which 
whipping  may  be  inflicted  (as,  e.g.,  upon  incorrigible  rogues,  5  Geo.  4,  c.  83, 
8.  10),  but  in  practice  this  punishment  is  not  now  ioflicted  on  adults,  excepi 
in  the  case  mentioned  in  the  text.  (6)  v.  p.  252. 

(c)  34  &  35  Vict,  c,  112,  8.  8. 

\d)  Ibid.  42  &  43  Vict.  c.  55,  s.  2  ;  54  &  55  V"ict.  c.  69,  s,  4. 
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fine  the  odender,  and  reqaire  him  to  enter  into  his  own 
recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace  and  being  of  good  behaviour,  in  addi- 
tion to  or  in  lien  of  any  other  pnnishment.  In  case  of 
a  felony  punishable  under  the  Acts,  the  court  may  order 
him  to  enter  into  his  own  recognizances  and  to  find  sure- 
ties, both  or  either,  for  keeping  the  peace,  in  addition  to 
any  other  punishment.  But  under  these  clauses  no  one 
may  be  imprisoned  for  not  finding  sureties  for  any  period 
exceeding  one  year  (a), 

Beformatoriee.  Reformatory  and  Indicsirial  Schools, — When  anyofiender 
who,  in  the  judgment  of  the  court  or  magistrates,  is 
under  the  age  of  sixteen  years,  is  convicted  of  an  offence 
punishable  by  imprisonment,  and  either  appears  to  the 
court  to  be  not  less  than  twelve  years  of  age,  or  is  proved 
to  have  been  previously  convicted  of  an  offence  punishable 
by  imprisonment,  the  court  may,  in  addition  to  or  in  lieu 
of  any  other  sentence,  order  him  to  be  sent  to  a  certified 
reformatory  school,  to  be  there  detained  for  a  period  of 
from  three  to  five  yeara  But  the  period  must  be  such  as  to 
expire  at  or  before  the  youth  attains  nineteen  years  of  age. 
The  court  sending  such  a  youthful  offender  to  a  school 
will  choose  one  of  his  apparent  religious  persuasion  (6). 

Industrial  Industrial  schools  meet  the  case  of  those  who  have  not 

Bc  00  s.  ^  g^  great  an  extent  fallen  into  crime,  but  are  on  the 

highway  to  it.  Thus,  two  magistrates  may  send  the 
following,  among  others,  to  such  schools :  children  appa- 
rently under  the  age  of  fourteen  begging  or  receiving 
alms,  or  being  in  a  street  or  public  place  for  the  purpose 
of  begging  or  receiving  alms ;  or  found  wandering,  not 
having  any  home  or  settled  place  of  abode  or  visible 
means  of  existence;  or,  who  frequent  the  company  of 
reputed  thieves;    or  are  found   destitute,   either  being 


(g)  24  &  25  Vict.  c.  96,  8.  117  ;  c.  97,  8.  73  ;  c.  98,  b.  51  ;  c  99i  b-  38; 
c.  100,  8.  71. 

(h)  29  &  30  Vict.  c.  117,  8.  14  ;  56  &  57  Vic^.  c.  48.  If  he  behaveB  well 
tbe  managers  of  the  institation  may  apprentice  him  or  assist  him  to  emigrate 
even  though  his  term  of  detention  iLay  not  have  expired,  54  &  55  Vict, 
c.  23. 
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orphans,  or  having  a  sarviving  parent  in  penal  servitude 

or     imprisonment  (a) ;  or,    lodging,    living,    or    residing 

T^th  common    or    reputed    prostitutes,    or    in    a    house 

resided   in    or    frequented    by  prostitutes  for  the  pur- 

poso  of  prostitution  (b).     This  even  applies  to  the  case 

of   a  child  living  in  a  house  frequented  by  prostitutes, 

although  the  child  be  living  there  with  its  mother,  who  is 

not  a  prostitute,  and  the  consent  of  the  mother  to  the 

child's  removal  is    not    necessary  (c).      Again,    children 

apparently  under  the  age  of  twelve,   charged    with  an 

offence  punishable  by  imprisonment  or  less  punishment, 

but  not  having  been  convicted  of  felony,  may  be  sent  to 

such  a  school.     No  child  is  detained  in  such  school  after 

he  has  attained  the  age  of  sixteen,  unless  with  his  own 

consent   expressed  in   writing  (d) ;  but   he   nevertheless 

remains,  until  he  attains  the  age  of  eighteen,  under  the 

supervision  of  the  managers  of  the  school,  and  they  may 

recall  him  to  the  school  for  a  period  of  not  more  than 

three  months  at  any  one  time  if  they  are  of  opinion  that 

it  is  necessary  for  his  protection  to  be  so    recalled  (e). 

Magistrates  have  also  power  where  an  attendance  order, 

made  under  sect.  1 1  of  the  Elementary  Education  Act, 

1 876,  is  not  complied  with  without  any  reasonable  excuse, 

to  order  the  child  to  be  sent  to  an  industrial  school  (/). 

Instead  of  sending  the  child  to  an  industrial  school  the 
magistrates  may,  if  they  think  fit,  make  an  order,  under 
the  Prevention  of  Cruelty  to  Children  Act,  1 894,  com- 
mitting him  to  the  custody  of  a  relation  or  some  other 
person,  and  providing  for  his  maintenance  (g). 

Criminal  habittcal  dncnkards. — Where  a  person  is  con- 
victed on  indictment  of  an  offence  punishable  with  im- 
prisonment, if  the  Court  is  satisfied  that  the  offence  was 
committed  under  the  influence  of,  or  was  contributed  to 


(a)  29  &  30  Vict.  c.  118;  8.  14.  {h)  43  &  44  Vict.  c.  15,  8.  i. 

(c)  HUcocks  V.  Jernion«on,  L.  R.  10  Q.  B.  1).  360;  52  L.  J.  (M.C.)  42  ; 
48  L.  T.  (N.S.)  225  ;  31  W.  K.  656. 
{d)  29  &  30  Vict.  c.  118,  8.  41.  (c)  57  &  58  Vict.  c.  33 

(/)  39  ^  4°  ^^^^'  ^'  79>  8.  12. 

{g)  57  &  58  Vict.  c.  41,  s.  9  ;  as  to  such  orders,  see  p.  186. 
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by  drink,  and  the  offender  admits  that  he  is  or  is  found 
by  the  jary  to  be  a  habitual  drunkard,  the  Ck>iirt  may  in 
addition  to  or  substitution  for  any  other  sentence,  order 
him  to  be  detained  for  a  term  not  exceeding  three  jeais 
in  an  inebriate  reformatory.  The  indictment  should 
allege,  after  charging  the  offence,  that  the  accused  is  a 
habitual  drunkard,  and  if  he  is  found  guilty  of  the 
offence,  the  jury  are  then  to  be  charged  to  inquire  whether 
he  is  a  habitual  drunkard.  But  unless  evidence  of  the 
habitual  drunkenness  has  been  given  before  the  com- 
mitting magistrate,  seven  days'  notice  must  be  given  to 
the  accused  and  to  the  officer  of  the  court  that  habitual 
drunkenness  will  be  charged  in  the  indictment.  There 
is  a  somewhat  similar  provision  as  to  persons  who  are 
repeatedly  convicted  summarily  of  drunkenness  (a). 

Other  Conseqttences  of  Conviction. 

• 

Forfeiture,  Ac.  Formerly  certain  forfeitures  and  other  consequences 
followed  on  conviction  for  treason  or  felony.  But  by 
statute  (b)  it  has  been  provided  that  from  and  after  the 
passing  of  the  Act  (July  4,  1870)  no  confession,  verdict, 
inquest,  conviction,  or  judgment  of  or  for  any  treason, 
felony,  or  felo  de  se,  shall  cause  any  attainder,  or  corrup- 
tion of  blood,  or  any  forfeiture^  or  escheat  ;  provided  that 
nothing  in  the  Act  shall  affect  the  law  of  forfeiture  con- 
sequent upon  outlawry.  Of  course  this  does  not  refer 
to,  or  interfere  with,  any  fine  or  penalty  imposed  in  the 
sentence  (c). 

Deprivation  of  But  a  couvictiou  for  treason  or  felony  for  which  the 
'  ^  sentence  is  death,  penal  servitude,  or  imprisonment  with 
hard  labour  or  exceeding  twelve  months,  determines  the 
tenure  of  any  military  or  naval  office,  br  any  civil  office 
under  the  Crown,  or  other  public  employment  or  any 
ecclesiastical  benefice,  or  any  office  or  emolument  in  any 
university  or  other  corporation,  or  any  pension  or  super- 
annuation allowance  payable  by  the  public,  or  out  of  the 


(«)  61  &  62  Vict.  c.  60,  8.  I. 

(^)  33  &  34  Vict.  c.  23,  8.  I.  (c)  Ih'ul.  b.  5. 
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public  fands,  nnless  a  pardon  is  received  within  tv70 
months  after  the  conviction^  or  before  the  filling  np  of 
the  office,  place,  &c.,  if  given  at  a  later  period.  It  also 
disqualifies  for  the  f atnre,  until  the  punishment  has  been 
BufiEered  or  pardon  received,  the  feign  from  holding  any 
military  or  naval  office,  or  any  civil  office  under  the 
Crown,  or  other  public  employment,  or  any  ecclesiastical 
benefice,  or  being  elected,  or  sitting,  or  voting  as  a  member 
of  either  House  of  Parliament,  or  from  exercising  any  right 
of  suffrage  or  other  parliamentary  or  municipal  franchise 
^within  England,  Wales,  or  Ireland  (a). 

As  to  the  property  of  the  felon. — By  the  same  statute  (6)  Property  of  a 
it  is  provided  that  this  may  be  committed  to  the  custody  oou^ction. 
and  management  of  an  administrator,  to  be  appointed  by 
the  Crown  ;  or  in  default  of  such  appointment,  to  the 
management  of  an  interim  curator,  who  may  be  appointed 
by  the  magistrates  on  an  application  made  in  the  interest 
of  the  felon  or  his  family.  The  administrator  or  curator 
mnst  pay  his  debts  and  liabilities,  and  support  his  family, 
and  preserve  the  residue  of  the  property  for  the  felon 
himself  or  his  representatives  on  the  completion  of  his 
punishment,  his  pardon,  or  his  death. 

Persons  convicted  of   treason  or  felony  may  be  con-  Costs  and 
demned  in  costs ;  and  if  convicted  of  felony  may  be  ordered  ^o^pe^^^o^ 
to  pay  a  sum  of  money  not  exceeding  ;^ioo,  as  compen- 
sation for  any  loss  of  property  suffered  by  any  person 
through  or  by  means  of  the  felony  fc). 


(a)  33  &  34  Vict,  c  23,  R.  2. 

(6)  Ihld.  88.  9,  18,  21.     This  does  not  npply  to  property  vested  in  the 
■convict  as  trustee  or  mortgagee,  56  &  57  Vict.  c.  53,  s,  48. 
(c)  33  &  34  Vict.  c.  23,  89.  3,  4. 
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CHTAPTER    XXLT. 

PROCEEDINGS    AFTER    TRIAL. 

Verdict,  when  THOUGH  there  is  no  appeal  on  the  merits  in  a  criminal 
takeeffoct.  case,  the  verdict  of  the  jury  does  not  always  finally 
determine  the  conviction  or  acquittal  of  the  prisoner. 
We  have  already  seen  (a)  that  judgment  may  be  arrested 
on  certain  grounds.  It  remains  to  consider  those 
cases  in  which  the  judgment,  though  actually  given, 
is  subsequently  affected.  This  will  be  treated  of  under 
the  heads  of  New  Trial,  Beversal  of  Judgment  by  Writ 
of  Error,  and  the  Court  for  Crown  Cases  Reserved.  The 
subject  of  Eeprieve  and  Pardon  will  form  a  separate 
chapter. 

NEW    TRIAL. 

New  trial,  in  In  Criminal  cases  there  is  no  power,  after  a  verdict  has 
^tT"  been  returned,  to  grant  a  new  trial,  unless  the  indictment 
was  preferred  in  the  Queen's  Bench  Division,  or  removed 
into  that  court  by  certiorari,  and  then  only  in  cases  of 
misdemeanor  (b).  And  even  in  such  cases,  as  a  general 
rule,  no  new  trial  will  be  granted  where  the  defendant 
has  been  acquitted  upon  a  charge  which  would  have 
involved  him  in  the  danger  of  imprisonment  if  he  had  been 
convicted  (c),  unless  the  acquittal  was  obtained  by  the 
defendant  keeping  back  the  witnesses  for  the  prosecution. 

In  cases  where  there  is  power  to  grant  a  new  trial  it 
may  be  Applied  for  upon  the  same  grounds  as  in  civil 


(a)  V.  p.  443. 

(6)  a.  V.  Berirand,  L.  R.  i  P.  C.  520 ;  36  L.  J.  (P.O.)  51 ;  -ff.  v.  Murphff 
L.  R.  2  P.  C.  535  ;  38  L.  J.  P.  C.  53. 

(c)  Ji.  V.  Duncan,  L.  R.  7  Q.  B.  D.  198  ;  50  L.  J.  (ALC.)  94  ;  44  L.  T. 
511;  Warb.  L.  C.  274.    See  Short  and  Mellor  s  Crown  OfBce  l*ractic«*,  p.  251. 
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Eases,  as  misdirectioii  by  the  jadge,  misreception  of  evi- 
lence,  or  that  the  verdict  was  wholly  against  the  weight 
»£  the  evidence  (a),  or  for  gross  misbehaviour  of  the  jury, 
%T  for  sarprise,  or  for  any  other  cause,  where  it  shall 
appear  to  the  court  that  a  new  trial  will  further  the  ends 
>f  justice  (6), 

It  is  only  in  case  of  some  irregularity  in  the  proceed-  New  trial,  by 
ings,  or,  in  other  words,  a  mis-trial,  as,  e,g.,  if  the  jury  ^  ^'^8^'*'^ 
bad  not  been  duly  sworn,  or  if  one  of  them  had,  after 
retiring,  discussed  his  verdict  with  a  stranger,  that  any 
Dther  court  than  the  Queen's  Bench  can  order  a  new  trial 
to  take  place,  the  mis-trial  being  regarded  as  a  mere 
nullity  (c)  ;  and  in  a  case  of  felony  no  such  order  can  be 
made,  except  upon  the  ground  of  defect  of  jurisdictioD, 
or  that  the  verdict  was  ambiguous  (d). 

The  motion  for  a  new  trial  is  made  upon  the  judge's  New  trial,  how 
notes  of  the  trial,  or  upon  affidavit.     A  rule  nisi  is  only  °  **^®^ 
granted  in  the  first  instance.     When  counsel  have  been 
heard  on  both   sidep,  the  defendant  being  in  courts  the 
court  either  makes  the  rule  absolute  or  discharges  it,  with 
or  without  costs. 

REVERSAL   OF   JUDGMENT   BY   WRIT    OF    ERROR  («). 

As  a  rule,  the  only  way  in  which  judgment  can  be  Reversal  of 
reversed  is  by    writ  of  error,   though   such  writ  is  not 
necessary  if    the  objection  is  to  some  matter  delwrs  or 
foreign  to  the  record,  as  if  judgment  be  given  by  persons 
who  have  no  authority. 

A  writ  of  error  is  a  writ  directed  to  an  inferior  court  Writ  of  error. 
of  record  which  has  given  judgment  against  the 
defendant,  requiring  it  to  send  up  the  record  and  pro- 
ceedings of  the  indictment  in  question  to  the  Queen's 
Bench  Division,  for  that  court  to  examine  whether  the 
errors    alleged   existed,    and    to    affirm    or    reverse  the 

(a)  R.  V.  Berger,  L.  R.  [1894],  i  Q.  B.  823 ;  63  L.  J.  Q.  B.  529  ;  70  L.  T. 
807  ;  42  W.  R.  541.  (6)  I  Chit.  Crim.  Law,  655,  656. 

(c)  Ibid.  653.  ^  {d)  V.  R.  v.  Murphy,  L.  R.  2  P.  C.  at  p.  548. 

(c)  A«  to  tbe  practice  with  regard  to  writ  of  error,  see  Crown  Omce  RuIch, 
1886,  rr.  X83-215. 
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judgment  of  the  inferior  court.  It  must  be  grannded 
on  some  substantial  defect  apparent  on  the  face  of  the 
record,  as  if  the  indictment  be  bad  in  substance,  or  the 
sentence  be  illegal.  It  will  never  be  allowed  for  a 
formal  defect  (a).  The  following  are  examples  of  cases 
where  it  has  been  held  that  a  writ  of  error  will  lie :  in 
perjury,  where  the  court  has  not  competent  authority  to 
administer  the  oath ;  in  libel,  if  the  words  do  not  appear 
to  be  libellous ;  in  false  pretences,  if  it  is  not  shown  what 
'    the  false  pretences  were  (6). 

F^ceediDgson      Before  suing  out  the  writ  of  error,  it  is  necessary  to 
wnt  0  error.    q]^j.j^Jq  ^^iQ  fiat  of  the  Attomey-General  (c)  on  showing 

reasonable  ground  of  error.  This  is  at  the  discretion  of 
the  Attomey-General,  but  is  not  generally  refused; 
indeed,  in  misdemeanors,  it  is  granted  almost  as  a  matter 
of  course  upon  a  certificate  signed  by  the  prisaner's 
counsel,  and  also,  if  error  in  fact  be  alleged,  an  aflSdavil 
being  submitted  to  the  Attorney-General.  The  writ  is 
delivered  to  the  clerk  of  the  peacej  or  other  officer  of  tiie 
court  to  which  it  is  directed,  who  has  the  custody  of  the 
indictment.  He  makes  up  the  record  and  makes  oat  the 
return  to  the  court.  The  party  suing  assigns  his  errors. 
The  Crown  joins  in  error.  The  case  is  argued,  and 
judgment  of  affirmance  or  reversal  given.  The  court  of 
error  may  either  pronounce  the  proper  judgment  itself, 
or  remit  the  record  back  to  the  inferior  court,  in  order 
that  the  latter  may  pronounce  judgment  (d). 

If  judgment  isaffirmed,thedefendantmay  beat  once  com- 
mitted to  prison ;  and  if  he  does  not  surrender  within  four 
days,  a  judge  may  issue  a  warrant  for  his  apprehension  (e)« 

If  judgment  is  reversed,  all  the  former  proQeldings  are 
null  and  void,  and  the  defendant  is  in  the  same  position 
as  if  he  had  never  been  charged  with  the  offence,  therefore 
he  may  be  indicted  again  on  the  same  ground  (/). 

(a)  V.  14  &  15  Vict.  c.  100,  8.  25.  (6)  ▼.  Arch.  218. 

(c)  Crown  Office  Rules,  1886,  r.  184. 

(d)  II  &  12  Vict.  c.  78,  B.  5.  {e)  Crown  Office  Rales,  :886,  r.  204. 
(/)  H.  V.  Drvry,  3  C.  &  K.  193  ;  18  L.  J.  M.  C.  189  ;  Arch.  226. 


Judgment 
affirmed. 


Judgment 
reyersed. 
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In  the  interval  before  the  result  of  the  proceedings  in  interval  befora 
error  is  known,  in  cases  of  misdemeanor  the  defendant  is  ^^^^^ 
discharged  from  custody  on  entering  into  the  recognizances 
^with  sureties  required  by  the   Act  mentioned  below ;  in 
felonies  he  remains  in  custody  (a). 

The  jurisdiction  in   error  in    criminal    cases    is    thus  The  Sucreme 
regulated  by  the   Supreme  Court  of    Judicature    Acts  :  judicaturo 
On  a  judgment  of  the  High  Court  of  Justice  (including -^^***"^^"°'- 
the  Queen's  Bench  Division,  commissions  of  gaol  delivery 
and   oyer  and  terminer),  an  appeal  by  way  of  writ  of 
error  lies  to  the  Court  of  Appeal,  if  there  is  some  error 
of  law  apparent  on  the  face  of  the  record,  as  to  which  no 
question  has  been  reserved  under   11   &  12  Vict.  c.  78, 
or  under  20  &  21  Vict.  c.  43.     But  with  that  exception, 
in  no  case  does  an  appeal  lie  from  the  High  Court  or 
any  of  its  Divisions  in  any  criminal  cause  or  matter  (b). 
In  those  cases  where  a  writ  of  error  lies  to  the  Court  of 
Appeal  there  is  a  further  appeal  to  the  House  of  Lords  (c). 

As  to  appeals  from  quarter  sessions  (d)  and  other 
inferior  courts,  which  might  have  been  brought  to  any 
court  or  judge  whose  jurisdiction  is  transferred  to  the 
High  Court  of  Justice,  it  is  provided  that  they  may  be 
heard  and  determined  by  divisional  courts  of  the  High 
Court  (e), 

COURT   FOR    CROWN   CASES  RESERVED. 

If    any   person    is    convicted    of   treason,  felony,    or  Crown  cases 
misdemeanor,  the  court  (whether  a  judge  at  the  assizes,  ^?^®^^ 
or  the  justices  or  recorder  at  the  quarter  sessions)  may 
reserve  any  question  of  law  which  may  have  arisen  on 
the  trial   for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved  (/).     Such  court  consists  of  the  judges  of 

(a)  8  &  9  Vict.  c.  68,  8.  I ;  9  &  10  Vict.  c.  24,  s.  4. 

(b)  36  &  37  Vict.  c.  66,  88.  18,  19,  47  ;  38  &  39  Vict.  c.  77,  a.  19  ;  v.  also 
ex  parte  WoodaU,  L.  R.  20  Q.  B.  D.  at  p.  835  ;  R.  v.  Barnardo,  L.  R.  23 
Q.  3.  D.  at  p.  308.  (c)  39  &  40  Vict.  c.  59,  sb.  3,  4,  and  10. 

\       {d)  As  to  tbefie  appeals,  v.  p.  302. 

it     («)  36  &  37  Vict.  c.  66,  8.  45  ;  57  &  58  Vict.  c.  16,  ss.  i,  2. 
(/)  II  &  12  Vict.  c.  78,  s.  I. 
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the  Bigh  Court  of  Justice,  or  five  of  them  at  least,   of 
whom  the  Lord  Chief  Justice  of  England  must  be  one  (a). 

Interval  before      The  judge  reserving  the  point  may  respite  executioQ 
easion.  ^j  ^^^  judgment  on   such   conviction,  or    postpone  the 

judgment  until  the  question  is  decided.  And  in  either 
case,  to  secure  the  appearance  of  the  defendant  when  he 
is  required,  the  court  will,  in  its  discretion,  either  commit 
him  to  prison  or  take  a  recognizance  of  bail  with  one 
or  two  sureties  (b).  The  judge  states  the  facts  and 
the  question  of  law  which  has  arisen  in  the  form  of  a 
case,  which  is  then  transmitted  to  the  court  above 
mentioned. 

Proceedings  in      The  Court  for  Crown  Cases  Reserved  hears  counsel  on 
Crown^Cases    either  Ade^  the  counsel  for  the  prisoner  beginning  and 
Reeerved.        having  a  reply.     If  counsel  do  not  appear   at  all   the 
Lord  Chief  Justice  reads  the  case,  and  then  judgment  is 
pronounced.     The  judgment  is  that  the  court  reverses, 
affirms,  or  amends  the  judgment  of  the  court  reserving 
the  point ;  or  avoids  such  judgment  and  orders  an  entry 
to  be  made  on  the  record  that,  in  the  opinion  of  the 
Court   for   Crown  Cases   Eeserved,  the   party  convicted 
ought  not  to  have  been  convicted  ;  or  orders  judgment  to 
be  given  at  some  other  assizes  or  sessions  if  no  judgment 
has  been  given  up  to  that  time ;  or   makes  such  other 
order    as  justice    requires.      The   order   of    the    court, 
whether  for  execution  of  judgment  or  discharge  of  the 
prisoner,  is  carried  out  by  the  sheriff  or  gaoler  in  whose 
custody  the  person  convicted  is ;  to  whom  a  certificate  of 
such  order  is  transmitted  by  the  clerk  of  the  assize,  or  of 
the  peace  (c).     The  court  may  send  the  case  back  fbr 
amendment ;  and  after  that  has  been  effected,  judgment 
will  be  delivered  {d). 

No  appeal.  The  determination  of  any  such  question  in  the  manner 

indicated  above  is  final  and  without  appeal  (e). 

(a)  II  &  12  Vict,  c.  78»  B,  3 ;  44  &  45  Vict.  c.  68, 8.  15. 

(b)  II  &  12  Vict.  c.  78,  8.  I.  (c)  Ibid.  s.  2. 

(a)  Ibid,  8.  4.  (e)  36  &  37  Vict.  c.  66,  8.  47. 
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REPRIEVE   AND    PARDON. 

A  REPRIEVE  (reprendre)  is  the  withdrawing  of  a  sentence  Reprieve: 
for   an  interval  of  time;    whereby  the   execution  of    a 
criminal  is  suspended  (a). 

Reprieves  may  be  granted  either  : — 

i.  By  the  Crown  (ex  Tnandato  regis)  at  its  discretion ;  by  Crown 
its  pleasure  being  signified  to  the  court  by  which  execu- 
tion is  to  be  awarded. 

ii.  By  the  court  empowered  to  award  execution,  either  by  court. 
before  or  after  verdict  (ex  arhUrio  judicis).  Generally  it 
must  be  guided  by  its  own  discretion,  as  to  whether 
substantial  justice  requires  it.  But  in  two  cases  the 
court  is  bound  to  grant  a  reprieve,  (a)  When  a  woman 
sentenced  to  death  is  ascertained  to  be  pregnant.  To 
discover  whether  she  is  quick  with  child  a  jury  of  twelve 
matrons  is  empanelled.  If  so  found,  she  is  reprieved 
until  either  she  is  delivered  or  proved  by  the  course  of 
nature  not  to  have  been  with  child  at  all.  But  after  she 
has  been  once  delivered,  she  cannot  be  reprieved  on  this 
ground  a  second  time,  (b)  When  the  prisoner  becomes 
insane  after  judgment  (&).  We  have  already  seen  that  the 
occurrence  of  insanity  in  the  prisoner  is  a  stay  to  pro- 
ceedings at  any  stage. 

Pardon, — ^The   exercise  of  the  prerogative  of  pardon-  Pardon. 
ing  is  at  the  absolute  discretion  of  the  sovereign.     If, 
either  from  the  opinion  of  the  judge,  or  for  any  other 
reason,  the  Home  Secretary  thinks  the  case   a  fit  one 


(a)  4  Bl.  394.  (6)  Arch,  206. 
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for  the  interposition  of  royal  mercy,  he  recommends 
the  same  to  the  Qaeen,  and  she  acts  on  the  recom- 
mendation. 

Pardon,  when  The  Sovereign  cannot  pardon  where  private  interestB 
^ted.*  ^  are  principally  concerned  in  the  prosecation  of  ofifendera 
"  71071  ^90^e.s^  rex  gratiam  facere  cum  injurid  et  damno 
aliorum  " — ^for  example,  a  common  nnisanoe  cannot  be 
pardoned  while  it  remains  unredressed.  Bnt  it  is 
provided  (a)  that  the  sovereign  may  remit  penalties, 
although  they  may  be  wholly  or  in  part  payable  to  some 
other  than  the  Crown  (b).  There  is  another  case  in 
which  the  offender  cannot  be  pardoned,  namely,  when  he 
is  guilty  of  the  offence  of  committing  a  man  to  prison 
out  of  the  realm  (c).  It  should  also  be  noticed  that  a 
pardon  cannot  be  pleaded  to  an  impeachment  so  as  to 
stifle  the  inquiry  ((f).  But  the  person  impeached  and 
sentenced  may  be  afterwards  pardoned. 


How  made  out 
and  how 
construed. 


Conditional 
pardon. 


Ticket  of 
leave. 


A. pardon  must  be  by  warrant  under  the  great  seal,  or  | 
under  the  sign  manual.  As  a  rule,  it  is  to  be  taken  I 
most  beneficially  for  the  subject  and  against  the  Queen  (e), 

A  pardon  may  be  conditional — the  most  frequent  ex- 
ample of  which  is  when  a  person  sentenced  to  death  is 
pardoned  on  the  condition  that  he  submit  to  punishment 
either  of  penal  servitude  or  imprisonment  (/). 

The  effect  of  a  pardon  (subject  to  any  conditions  upon 
which  it  may  be  granted)  is  to  absolve  the  person  par- 
doned from  all  punishment  due  to  the  offence^  and  from 
all  disqualifications  and  forfeitures  which  he  may  have 
incurred  in  consequence  of  the  conviction  (g). 

Ticket  of  leave. 

In  connection  with  the  subject  of  pardon,  it  will  be 

(a)  22  Vict.  c.  32. 

(6)  See  also  24  &  25  Vict.  c.  96,  a.  109 ;  c.  97,  s.  67. 
(c)  31  Car.  2,  c.  2.  (d)  12  &  13  AV'm.  3,  c.  2.  b.  12. 

(e)  See  further  4  St.  Bl.  449. 
(/)  V.  5  Geo.  4,  c.  84  ;  20  &  21  "Vict.  c.  3. 

Q)  Hay  V.  Jiisiicee  of  Tower  Divmon,  L.  K.  24  Q.  B.  D.  561  ;  59  L.  J. 
(M.C.)  79  ;  62  L.  T.  290 ;  38  W.  R.  414  ;  54  J.  R  500. 
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conyenient  to  notice  the  case  of  those  who  are  allowed  to 
l>e  at  large  before  the  expiration  of  their  term  of  con- 
finement. 

When  any  person  is  sentenced  to  penal  servitude  or 
imprisonment,  the  Queen,  by  order  in  writing  under  the 
hand  aud  seal  of  the  Secretary  of  State,  may  grant  him 
a  licence  to  be  at  large  in  the  United  Kingdom  and  the 
Channel  Islands^  or  in  such  part  thereof  respectively  as 
in  such  licence  shall  be  expressed,  during  such  portion 
of  the  term  of  penal  servitude  or  imprisonment,  and 
upon  such  conditions  as  Her  Majesty  thinks  fit  But 
the  licence  may  be  revoked  or  altered  at  the  Queen's 
pleasure.  It  will  be  forfeited  in  the  event  of  (a)  a  sub-  Forfeiture,  Ac 
sequent  conviction  for  an  indictable  offence;  (b)  of 
failure  to  report  himself  to  the  police,  unless  prevented 
by  unavoidable  cause ;  (c)  of  changing  residence  without 
due  notification.  On  the  subsequent  conviction  the 
offender  will  first  suffer  the  punishment  attached  to  such 
offence,  and  then  finish  his  original  term,  the  judge 
having  no  power  to  direct  the  new  sentence  to  run  con- 
currently with  the  remainder  of  the  original  term  (a).  If 
the  licence  is  revoked,  the  convict  may  be  apprehended 
and  sent  back  to  prison. 

Certain  offences  connected  with  these  licences  subject  Oflfences  by 
the  holders  to  imprisonment  for  a  term  not  exceeding 
three  months,  on  summary  conviction.     The  holder  of  a 
licence  suspected  of  committing  an  offence  may  be  appre- 
hended without  a  warrant  (b). 

In  the  case  of  those  sentenced  to  penal  servitude,  the  Hemission, 
remission  of  a  part  of  the  term,  proportioned  to  the  number 
of  years  contained  in  the  sentence,  follows  as  a  matter  of 
course  if  the  convict  conducts  himself  well.  But  if  the 
sentence  is  penal  servitude  for  life,  the  special  order  of 
one  of  the  Secretaries  of  State  is  required. 


(a)  R,  y.  Kinff,  L.  R.  [1897],  i  Q.  B.  214 ;  66  L.  J.  (Q.B.)  87  ;  75  L.  T. 
392  ;  61  J.  P.  329  ;  per  Hawkins,  J. 

(6)  16  &  17  Vict.  c.  99,  88.  9-1 1  ;  20  &  21  Vict.  c.  3,  s.  5  ;  27  &  28 
Vict.  c.  47,  88.  4-10 ;  34  &  35  Vict.  c.  112,  8s.  3-5  ;  54  &  55  Vict.  c.  69, 

88.  2-6. 
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Execution. 


Time  and 
place. 


Manner. 


EXECUTION. 

Execution  is  carried  out  by  the  sheriff  or  his  deputy, 
thus  giving  effect  to  the  sentence  of  the  judge.  It  ia 
the  usage  for  the  judge,  at  the  end  of  the  assizes,  to 
sign  the  calendar  containing  the  prisoners'  namea  and 
sentences.  This  is  left  to  the  sheriff  as  his  warrant  and 
authority ;  and  if  he  receive  no  special  order  to  the  con- 
trary, he  executes  the  judgment  therein  contained. 

The  criminal  is  usually  executed  about  a  fortnight  or 
three  weeks  after  his  sentence.  An  execution  for  moider 
must  take  place  within  the  walls  of  the  prison  in  whidi 
the  offender  is  confined  at  the  time  (a). 

If  the  execution  be  not  by  the  proper  officer,  or  if  not 
carried  out  in  strict  conformity  with  the  sentence,  as  if 
the  criminal  is  beheaded  instead  of  hanged,  the  official  is 
guilty  of  murder  (b).  If  the  criminal  survives,  he  must  be 
hanged  again,  inasmuch  as  the  sentence  is  that  he  be 
hanged  by  the  neck  till  he  is  dead. 


(a)  31  &  32  Vict.  c.  24,  8.  2. 


(6)  3  Inst  52, 


(     473     ) 


BOOK  IV. 


SUMMARY  CONVICTIONS, 


A  CERTAIN  class  of  convictions  are  described  as  '^  sam-  Summary 
mary "  to  distingaish  them  from  such  as  follow  after  a  ^^^  *°^^' 
regular  trial  on  an  indictment  or  information.  The 
essence  of  summary  proceedings  is  the  absence  of  the 
intervention  of  a  jury ;  the  person  accused  being  acquitted 
or  condemned  by  the  decision  of  the  person  who  is  insti- 
tuted judge.  Blackstone  viewed  with  apprehension  the 
extension  of  this  mode  of  proceeding  which  threatened 
the  disuse  of  trial  by  jury.  The  tendency  still  exists 
'^  to  multiply  classes  of  crimes  which  entail  the  lowest 
order  of  punishment,  and  require  for  investigation  the 
lowest  rank  of  judicial  tribunals  "  (a). 

The  only  class  of  summary  proceedings  which  is  to  be 
dealt  with  in  this  chapter  is  by  far  the  most  extensive 
and  important — Summary  convictions  hefore  magistrates 
out  of  Qicarter  Sessions  (&). 

The  original  functions  of  justices  of  the  peace,  when  Jarisdiction  o 
not  in  general  or  quarter  sessions,  were  chiefly  to  prevent  Sow^enlarged. 
breaches  of  the  peace  and  to  cause  offenders  to  be  appre- 
hended. But  their  jurisdiction  has  been  gradually 
extended.  A  great  number  of  minor  offences  can  be 
dealt  with  satisfactorily  without  the  expense  and  delay  of 
bringing  them  before  the  ordinary  courts.     Accordingly 

(a)  Amos'  Jurisprudence,  303. 

(&)  We  have  already  noticed  a  form  of  summary  proceeding  in  the  event 
of  contempt  of  court  (v.  p.  90).  Another  class  comprises  the  proceedings 
before  commissioners  of  Inland  Revenue  ;  bat  there  Is  no  need  to  enter  into 
the  details  of  this  subject,     v.  15  &  16  Vict.  c.  61. 
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from  time  to  time  authority  has  been  conferred  by  statnte 
on  the  magistrates  to  examine  into  snch  offences  and 
pnnish  the  offenders.  It  is  only  in  virtue  of  legislative 
enactments  that  they  act  in  this  capacity.  In  some 
Punishments,  cases  the  offenders  are  punished  merely  by  the  inflictian 
of  a  pecuniary  penalty.  In  other  cases  the  magistrates 
are  empowered  to  pnnish  by  a  penalty  or  imprisonment 
with  hard  labour  not  exceeding  six  months ;  or,  if  there 
has  been  a  previous  conviction,  twelve  monthB.(a).  And 
in  any  case  wher^  a  person  has  been,  on  summary  convic- 
tion, ordered  to  pay  a  penalty,  on  his  failure  to  do  so  he 
may  be  committed  to  prison  for  a  period  depending  on  the 
amount  of  the  penalty  :  but  in  no  case  exceeding  three 
months  (&). 

Instead  of  inflictiug  the  punishments  attached  to  the 
particular  offences,  a  court  of  summary  jurisdiction  has 
now  a  general  power  where  it  thinks  that,  though  the 
charge  is  proved,  the  offence  is  in  the  particular  case  of 
BO  trifling  a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,  or  any  other  than  a  nominal  punishment, 
either : — 

(a)  Without  proceeding  to  conviction,  to  dismiss  the 
information:  and,  if  the  court  thinks  fit,  to  order  the 
person  charged  to  pay  such  damages,  not  exceeding  forty 
shillings,  and  such  costs  of  the  proceeding,  or  either  of 
them,  as  the  court  thinks  reasonable ;  or  (b)  upon  con- 
viction of  the  person  charged,  to  discharge  him  condition- 
ally on  his  giving  security,  with  or  without  sureties,  to 
appear  for  sentence  when  called  upon,  or  to  be  of  good 
behaviour,  and  either  without  payment  of  damages  and 
costs,  or  subject  to  the  payment  of  such  damages  and 
costs,  or  either  of  them,  as  the  court  thinks  reasonable. 


Power  of 

mitigating: 

pmiishmeut. 


(a)  As,  f  .</.,  under  24  &  25  Vict.  c.  96,  s.  33,  34  ;  v.  p.  285  as  to  the  pover 
of  justices  under  34  &  35  ^  let.  c.  112,  s.  7.  tu  sentence  suspected  persons 
twice  previously  convicted  to  twelve  months  imprisonment. 

(6)  42  &  43  Vict.  c.  49,  ss.  4  and  5.  It  will  be  remembered  that  under 
the  Probation  of  First  OiTeiiders  Act  (as  to  which  v.  p.  452}  the  court  has 
in  certain  cases  power  to  discharge  a  person  who  has  not  been  previoualr 
convicted,  upon  his  entering  into  recognizances  to  come  up  for  judgment  if 
called  upon. 
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This  general  power  does  not,  However,  apply  to  the 
case  of  an  adult  pleading  guilty  to  a  charge  of  an  offence 
over  which  the  court  of  summary  jurisdiction  would  not 
have  had  jurisdiction  but  for  the  plea  of  guilty  (a). 

When  the  court  deals  with  an  indictable  offence  sum-  Effect  of  the 
manly  and  dismisses  the  information  or  convicts,  thement/^^^ 
effect  of  such  dismissal  or  conviction  is  the  same  as  if  the 
person  charged  had  been  acquitted  or  convicted  respec- 
tively on  indictment  (b).  And  the  conviction  or  certificate 
of  dismissal  is  a  bar  to  further  proceedings  for  the  same 
offence  (c). 

The  jurisdiction  of  a  magistrate  is  local,  and  not  per-  Local  Umita- 
Bonal ;  that  is,  he  can  exercise  it  only  in  his  own  county,  j^gdiction. 
borough,  or  other  district.  And  as  a  general  rule,  the 
jurisdiction  is  further  limited  to  offences  committed 
within  such  county,  borough,  or  district.  But  by  some 
statutes,  the  magistrates  have  jurisdiction  if  the  offender 
resides  or  is  apprehended  in,  or  the  goods  are  found  in, 
the  county,  &c.  (d). 

In  some  cases  one  justice  may  act  by  himself,  in  others  How  many 
the  statute  requires  the  presence   of  more.     But  Metro-  iequfred. 
politan  police  magistrates.   City  of  London  magistrates, 
and  stipendiary  magistrates  have,  within  their  jurisdiction, 
power  in   most  cases  to  do  alone  whatever  is  authorised 
to  be  done  by  one  or  more  justices  (e). 

The    magistrates    have    no    jurisdiction    to  hear  and  No  jurisdiction 
determine  cases  in  a  summary  manner  where  the  title  ptToMUie 
to  property  is  in  question,  though,  if  it  had  not  been  for  ^^  question. 
spch  question,  they  would   have  had  cognisance  thereof ; 
and   where   the  act  complained  of  was  done  by  the  de- 
fendant in  the  exercise  of  a  bond  fide  claim  or  assertion 
of  right,  such  claim  of   right  being  not  on  the  face  of  it 


(a)  Summary  Jurisdiction  Act,  42  &  43  Vict.  c.  49,  s.  16. 

{h)  Ibid.  8.  27.  (c)  V.  p.  368. 

{d)  For  example,  57  &  58  Vict.  c.  60,  s.  684.  As  to  offences  comnutted 
near  the  boundaries  of  the  jurisdiction  of  a  court,  v.  42  &  43  Vict.  c.  49,  8.46. 
See  also  44  &  45  Vict.  c.  24. 

(«)  42  &  43  Vict.  c.  49,  8.  20  (10) ;  II  &  12  Vict.  c.  43,  a.  33. 
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obvionsly  absurd  or  unreasonable,  the  jurisdiction  of  tiie 
magistrates  is  ousted  (a). 

RJght  of  trial  When  a  person  is  charged  with  any  offence  (except 
assault)  for  which  he  is  liable  on  summary  conviction  to 
imprisonment  for  more  than  three  months,  he  may,  before 
the  charge  is  gone  into  (but  not  afterwards)  claim  to  be 
tried  by  a  jury ;  and  thereupon  the  case  will  be  treated 
as  an  indictable  offence.  Before  the  charge  is  gone  into, 
he  should  be  informed  of  his  right  of  trial  by  jnry^  and 
asked  if  he  desires  such  a  trial.  And  in  the  case  of  a 
child  similar  information  must  be  given  to  the  child*8 
parent  or  guardian,  if  present ;  and  such  parent  or  guar- 
dian has  the  right  of  claiming  trial  by  jury  (b). 

The  information  that  he  has  a  right  to  be  tried  by  jnry 
must  be  given  to  the  person  charged  even  before  he  is 
called  upon  to  plead,  and  if  it  is  not  given  and  he  is  con- 
victed by  the  magistrates,  even  upon  his  own  confession, 
the  conviction  will  be  quashed  (c).  If  the  prisoner  elects 
to  be  tried  by  a  jury  it  is  not  however  necessary  that  the 
indictment  should  allege  that  he  did  so  elect  (d). 

If  a  defendant  does  elect  to  be  tried  by  a  jury,  and 
not  summarily,  he  may  (subject  to  the  provisions  of  the 
Vexatious  Indictments  Act)  be  committed  for  trial  and 
indicted  for  any  offence  disclosed  by  the  depositions, 
although  those  offences  were  not  charged  in  the  sum- 
mons (e). 

We  shall  first  notice  some  of  the  chief  offences  which 
have  been  made  the  subjects  of  summary  proceedings,  and 
then  inquire  into  the  nature  of  such  proceedings. 


(a)  Paley,  Sum.  Conv.  144 ;  JScott  v.  Baring,  64  L,  J.  (M.C.)  200 ;  72 
h.  T.  495  ;  18  Cox,  C.  C.  128. 

{h)  ISummarv  Juvisdictiou  Act,  42  &  43  Vict.  c.  49,  s.  17.  Williams  r. 
Wtfune,  57  L.  ,1.  (M.C.)  30 ;  58  L.  T.  (N.S.)  283. 

V()  Ji.  V.  Cockifhott,  L.  R.  [1898].  I  g.  B.  582;  67  L.  J.  (Q.B.)  467  ;  78 
L.  1.  168  ;  62  J.  P.  325. 

(f/)  li.  V.  Chambers,  65  L.  J.  (M.C.)  214  ;  75  L.  T.  76 ;  60  J.  P.  5S6. 

(«)  M.  V.  Brown,  L.  K.  [1895]  i  Q.  B.  119;  72  I..  T.  22 ;  64L.  J.  (M.C.) 
I ;  43  W.  R.  222. 
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As  in   some  cases  the  limit  of  lurisdiction,  and  the  Offences 

.  dealt  with 

ex:tent  of  punishment  which  can   be   inflicted  by  courts  sommAriiy 
of  summary  jurisdiction,  differ   according  to  the  age  of  ^^*®^®^* 
the  persons  accused,  and  in  some  cases  jurisdiction  exists 
only  when  the  accused  is  under  a  certain  age,  it  will  be 
convenient   to   classify  offences  in  accordance  with  these 
distinctions,  and  to  treat  of  them  in  the  following  order  : — 

1 .  Offences  by  children. 

2.  Offences  by  young  persons  as  distinguished  from 
adnlts. 

3.  Offences    by  adults  as   distinguished   from   young 
persons. 

4.  Common  assaults. 

5.  Larcenies  not  indictable. 

6.  Small  wilful  injuries  to  property. 

7.  Offences  relating  to  game. 

It  should  be  observed  that  the  first  three  of  these 
classes  of  offences  comprise  certain  indictable  offences 
which  can  be  dealt  with  summarily  on  admission  of 
guilt,  or  by  consent  of  the  accused,  or  in  the  case  of 
children  by  consent  of  their  parents  or  guardians.  The 
remainder  chiefly  consist  of  offences  which  are  punishable 
on   summary  conviction  without  the  option   of  trial  by 

j°ry- 

For  the  purposes  of  the  Summary  Jurisdiction  Act,  Deanitioii  of 
1879,  *  c^^^  is  defined  to  be  a  person  who,  in  the  y^g  ^"Jgons, 
opinion  of  the  court  before  whom  he  is  brought,  is  under 
the  age  of  twelve  years.  A  youTig  person  is  one  who,  in 
the  opinion  of  the  court,  is  over  twelve  and  under 
sixteen  years  of  age.  And  an  advlt  is  one  who,  in  the 
opinion  of  the  court,  is  over  sixteen  years  of  age  (a). 

(a)  42  &  43  Vict.  c.  49,  8.  49. 
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Offences  by 
children. 


1.  O^ences  hy  Children, 

When  a  child  is  charged  with  any  indictable  offence 
other  than  homicide  before  a  court  of  summary  juris- 
diction, such  court  may,  if  they  think  it  expedient,  and 
if  the  parent  or  guardian  of  the  child  on  being  informed 
of  the  right  of  trial  by  jury  does  not  object,  deal  sum- 
marily with  the  offence^  and  inflict  the' same  description 
of  punishment  as  might  have  been  inflicted  had  the  case 
been  tried  on  indictment ;  except 

that  no  sentence  of  penal  servitude  shall  be  given, 
but  imprisonment  instead ; 

that  imprisonment  shall  not  exceed  one  month; 
fine  shall  not  exceed  forty  shillings ; 

that  whipping  may  be  inflicted  on  a  male  child 
either  in  addition  to  or  in  substitution  for  any 
other  punishment  (a). 

And  in  no  case  may  a  child  be  imprisoned  for  more 
than  one  month,  or  fined  more  than  forty  shillings  (&). 

2.  Ojff^eTicea  hy  Young  Persons. 

Offences  by  When   a  young  person  is  charged   with   any  of  the 

3  oung  persons,  y.^^^^^^^  indictable  offences  : — 

(a)  Simple  larceny ; 

(b)  Offences  declared  by  statute  to  be  punishable  as 
simple  larceny ; 

(c)  Stealing  from  the  person  ; 

(d)  Larceny  as  a  clerk  or  servant ; 

(e)  Embezzlement  by  a  clerk  or  servant ; 

(f)  Receiving  stolen  goods  (i.e.,  offences  specified  in 
24  &  25  Vict.  c.  96,  ss.  91,  9S)  ; 


(a)  42  &  43  Vict.  c.  49,  s.  10. 


(6)  Ihid.  8.  1$. 
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(g)  Aiding,   abetting,    counselling    or    procuring  the 
commission  of  any  of  the  above  offences  ; 

(h)  Attempting  to  commit  any  of  the  above  offences  ; 

(i)  Offences  with  intent  to  endanger  the  safety  of 
persons  upon  railways,  &c.,    under  24  &  25  Vict.  c.  100, 

as-  32,  33  ; 

(k)  Offences  with  intent  to  injure  railway  engines, 
carriages,  &c.,  under  24  &  25  Vict.  c.  97,  s.  35  ; 

(1)  Offences  under  the  Post  Office  laws. 

Such  young  person  may,  if  he  or  she  consent^  and  the 
court  think  it  expedient,  be  dealt  with  summarily,  and 
if  found  guilty,  may  be  adjudged  either  to  pay  a  fine 
not  exceeding  ten  pounds,  or  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  three 
months ;  and,  if  a  male  under  the  age  of  fourteen,  to  be 
whipped  either  in  substitution  for,  or  in  addition  to,  any 
other  punishment ;  but  this  provision  will  not  prevent 
the  young  person  being  sent  to  a  reformatory  or  an  indus- 
trial school  (a), 

m 

3.    Offences   hy    Adults    (as    distinguished     from    young 
persons). 

'i.  Small  Larcenies  and  Emhezdeiiunts, — When  an  adult  offences  by 
is  charged  with  any  of  the  following  indictable  offences :  Llrlll'^ee,  4c 
Simple  larceny,  offences  punishable  by  statute  as  simple 
larceny,  stealing  from  the  person,  larceny  as  a  clerk  or 
servant,  receiving  stolen  goods,  or  aiding  or  abetting  the 
commission  of  any  of  those  offences,  where  the  value  of 
the  whole  of  the  property  which  is  the  subject  of  the 
alleged  offence  does  not  exceed  forty  shillings  :  or  of  an 
attempt  to  commit  any  of  such  offences  irrespective  of  the 
value  of  the  property — he  may,  if  he  consent,  and  the 
court  think  it  expedient,  be  dealt  with  summarily.  And 
on  conviction  he  is  liable  to  imprisonment,  with  or  with- 

(a)  42  &  43  Vict.  c.  49,  8.  II.     As  to  reformatories  and  industrial  schools, 
V.  p.  460. 
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Larcenies  to  a 
grealer  value. 


Common 
assaults. 


Aggravated 
assaults. 


out  hard  labour,  for  any  term  not  exceeding  three  months, 
or  to  a  fine  not  exceeding  twenty  pounds  (a).  Bat  by 
electing  to  be  dealt  with  summarily  he  loses  his  right  of 
appeal  to  quarter  sessions  (b). 

ii.  Larceny  and  Eiribesadeiiunt  of  property  above  the  value 
of  forty  shillinffs. — When  an  adnlt  is  charged  with  any  of 
the  offences  named   in  the  last  paragraph,  and  the  value 
of  the  property  which  is  the  subject  of  the  alleged  offisnce 
exceeds  forty  shillings,  as  soon  as  the  court  become  satis- 
fied that  there  is   sufficient   evidence  to  put  the  person 
charged  on  his  trial,  they  may,  if  they  deem  it  expedient 
to  deal   with  the   case   summarily,  call   on  the  person  to 
plead,  after  having  first  had  the   charge   reduced    into 
writing,  and  baling  explained  the  effect  of  pleading.      If 
he  plead  guilty,  they  shall   cause  a  plea  of  guilty  to  be 
entered,  and  adjudge  the  prisoner  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  six 
months.     If  he  plead  not  guilty  the  prisoner  is  committed 
for  trial  (c). 

In  no  case,  however,  can  an  adult  charged  with  any  of 
the  above  offences  be  dealt  with  summarily  when,  owing 
to  a  previous  conviction  on  indictment^  the  offence  is 
punishable  with  penal  servitude  (d). 

4.  Common  Assaults  and  Batteries. 

When  any  person  unlawfully  assaults  or  beats  another, 
two  magistrates,  upon  complaint  of  the  party  aggrieved, 
may  hear  and  determine  such  offence,  and  may  inflict  a 
fine  to  the  extent  oi  £$  (and  in  default  of  payment,  one 
month's  imprisonment),  or  may  sentence  to  imprisonment 
not  exceeding  two  months  with  or  without  hard  labonr. 
If  the  person  assaulted,  &c.,  is  a  male  child  under  the  age 
of  fourteen,  or  a  female  of  any  age,  the  offender  may  be 
fined  to  the  extent  of  ;£^20,  or  imprisoned  for  a  term  not 
exceeding  six  months.     He   may  also  be  bound  over  to 


(a)  42  &  43  Vict.  c.  49,  B.  12. 
(c)  42  &  43  Vict.  c.  49,  8.  13. 


{h)  V.  p.  491. 
{(i)  Ihid,  8.  14. 
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keep  the  peace  for  a  further  period  of  six  months  (a). 
The  words  of  the  enactment  when  referring  to  a  common 
aasanlt  are  '*  npon  complaint  by  or  on  behalf  of  the  party 
aggrieved."  Unless,  therefore,  the  party  aggrieved,  or 
some  one  on  his  behalf  (and  an  unanthorised  police 
ofiBcer  is  not  snch  a  person),  complains  of  the  assanlt,  a 
court  of  summary  jurisdiction  has  no  power  to  convict  of 
a  common  assault  (&).  But  this  is  not  the  case  with 
regard  to  an  aggravated  assault  upon  a  woman  or  child, 
as  the  complaint  may  then  be  by  any  one. 

When  a  husband  has  been  convicted  of  an  aggravated  Judicial 
assault  upon  his  wife,  the  court  has  power  to  make  an  ^^^  ^°* 
order  having  the  effect  of  a  judicial  separation  ;    and  may 
also  order  the  husband  to  pay  a  weekly  sum,  not  exceeding 
two  pounds,  for  the  wife's  support,  and  give  the  custody 
of  children  under  sixteen  years  of  age  to  the  wife  (c). 

If  the  magistrate,  after  hearing  upon  the  merits  any  Dismissal  of 
of  the  above  cases  of  assault  or  battery,  deem  the  offence  *  ®  °**®* 
not  proved,  or  find  the  assault  or  battery  to  have  been 
justified,  or  so  trifling  as  not  to  merit  any  punishment, 
and  accordingly  dismiss  the  complaint,  they  make  out 
and  deliver  to  the  party  charged  a  certificate  stating 
the  fact  of  such  dismissal  (d).  This  certificate,  or  the 
conviction  (if  the  punishment  has  been  suffered),  is  a  bar 
to  any  other  proceedings,  civil  or  criminal,  for  the  same 
cause  (e).  The  certificate  is,  however,  only  to  be  given 
in  cases  where  the  complaint  has  been  made  by  the  person 
assaulted. 

But  if  the  magistrates  find  that  the  assault  or  battery  Oommittai  for 
was   accompanied  by  an    attempt  to  commit   a   felony,     ^' 
or    think,    from    any   other    circumstance,  that    it    is    a 
fit   subject    for  prosecution   by   indictment,  they  abstain 
from  adjudication,  and   send   the   case  for  trial.      They 
may  not   determine  any  case  of  assault  and  battery  in 


(a)  24  &  25  Vict,  c,  100,  S8.  42,  43. 

(6)  Nicholson  v.  Booth,  57  L.  J.  (M.C.)  43  ;  58  L.  T.  187 ;  52  J.  P.  662. 

(c)  58  &  59  Vict.  c.  39.     As  to  these  orders  v.  p.  178. 

(d)  24  &  25  Vict.  0.  icx),  8.  44.  (c)  Ibid,  s.  45. 
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which  a  question  arises  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or 
accraing  therefrom,  or  as  to  any  bankruptcy  or  in- 
solvency, or  any  execution  under  the  process  of  a  court 
of  justice  (a). 

5.  Larcenies  not  indictable, 

Nou-indiotabie  We  have  already,  under  the  headings  of  Ofiences  by 
larceniea  Children,  Offences  by  Young  Persons,  and  Offences  by 
Adults,  dealt  with  the  case  of  larcenies  which  are  the 
subject  of  indictment,  but  which,  in  the  circumstances 
above  mentioned,  can  be  dealt  with  summarily.  It  now 
remains  to  treat  of  such  unlawful  takings  of  pro- 
perty as  are  punishable  on  summary  conviction,  but 
*  which  do  not  amount  to  larceny  in  the  strict  sense  of  the 

term,  and  cannot  be  made  the  subject  of  an  indictment 
for  that  offence. 

The  taking  of  'personal  'property^  trees,  animals,  cfec. — 
Almost  every  possible  injury  in  the  nature  of  an  illegal 
taking  of  personal  property  or  of  things  annexed  to  the 
realty,  when  not  indictable,  is  punishable  before  one  or 
more  justices  under  the  Larceny  Act,  1861  (6). 

Subsequeut  In  some  cases  after  one  summary  conviction,  in  other 

cases  after  two  summary  convictions  for  the  ofienoe, 
such  offence  amounts  to  a  felony,  and  is  indictable 
as  larceny  (c).  The  punishment  for  receiving  stolen 
property  when  the  original  offence  is  punishable  on 
summary  conviction  is  the  same  as  for  the  original 
offence  (d). 

6.  Small  wilful  Injuries  to  Property, 

Every  possible  injury  to  property,  when  not  indictable, 
is  punishable  on  summary  conviction  under  the  Malicious 

(a)  24  &  25  Vict.  c.  100,  8.  44. 

(6)  Ihid.  c.  96;  tlogH,  &B.  18,  19;  deor,  b8.  12,  14,  15;  rabbits,  s.  17; 
beasts  or  birds  ordinarily  kept  in  confinement,  but  not  subjects  of  larcenj. 
pigeons,  fisb,  &c.,  ss.  21-24  ;  trees,  fences,  vegetable  productions,  &c..  es 

33-37. 
(c)  See  24  &  25  Vict.  c.  96,  ss.  9,  12,  18,  19,  20,  21,  33,  34,  36,  37. 

{d)  Ihid.  s.  97. 
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Injaries  to  Property  Act,  1861  (a).  Thus,  it  is  provided 
that  any  person  committing  damage  to  any  property,  in 
any  case  not  previously  provided  for,  Tnay,  on  conviction 
before  a  justice  of  the  peace,  be  imprisoned  for  a  term 
not  exceeding  two  months  or  lined  to  the  extent  of  £$ 
and  also  ordered  to  make  compensation  not  exceeding 
£$.  In  default  of  payment  of  these  sums  the  offender 
may  be  imprisoned  for  a  term  not  exceeding  one 
month  (b).  Particular  sections  also  deal  with  certain 
cases  of  injury,  which  are  thus  excluded  from  the 
operation  of  the  general  clause  (c).  In  some  cases  a 
second  or  third  offence  amounts  to  a  felony  or  misde- 
meanor (rf). 

7.  Offences  relating  to  Game, 

Among  a  number  of  offences  relating  to  game,  punish-  Game  offences. 
able    on    summary    conviction,    the    following    may   be 
noticed : — 

To  obtain  game  by  unlawfully  going  on  any  land  in 
search  for  game  or  rabbits,  or  to  use  guns,  &c.,  for  taking 
game,  or  to  act  as  an  accessory,  is  punishable  by  penalty 
to  the  extent  of  £$  ;  the  game  and  instruments  being 
forfeited  (e). 

By  night  unlawfully  to  take  or  destroy  game  or  rabbits, 
or  enter  with  guns,  &c.,  for  the  purpose  of  taking  or 
destroying  game,  is  punishable  ^or  the  first  offence  by 
imprisonment  to  the  extent  of  three  months,  for  the  second 
to  the  extent  of  six  months  (/). 

PROCEEDINGS   UPON   SUMMARY   CONVICTIONS. 

Th«  law  upon  this  subject  was  consolidated  in  one  of  Summary 

_       [ proceedings. 

(a)  24  &  25  Vict.  c.  97, 

(6)  Ibid.  8.  52.  If  the  injury  exceeds  in  amount  ;f  5,  the  offence  is,  by 
8,  51,  a  misdemeanor. 

(c)  Trees,  vegetable  productions,  &c.,  ss.  22-24 ;  fences,  walls,  gates, 
8.  25  ;  telegraphs,  ss.  37,  38  ;  animals  not  cattle,  s.  41. 

{a)  Ihid.  ss.  22,  23. 

(e)  25  &  26  Vict.  c.  114,  8«  2. 

\f)  9  ^^^*  4»  c.  69,  8.  I.  See  also  chapter  on  game,  p.  138  ;  i  &  2  \Vm. 
4i  c.  32  ;  7  &  8  Vict.  c.  29. 
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Jervis's  Aots  (a).  It  shoald  be  premised  that  the  Act  does 
not  extend  to  convictions  under  the  Factory  Acts,  nor  to 
a  few  other  matters  specially  mentioned  (b). 

The  infonna-  The  following  is  an  outline  of  the  proceedings  : — ^An 
information  is  laid  before  a  justice  of  the  peace  that  a 
person  has  committed,  or  is  suspected  to  have  committed, 
an  offence  for  which  he  is  liable  on  summary  conviction 
to  be  imprisoned,  £ned,  or  otherwise  punished.  His 
information  gives  the  justice  jurisdiction,  and  limits  his 
inquiry  to  the  matter  contained  therein.  It  must  be  laid 
(unless  a  particular  period  is  fixed  by  the  statute  on  which 
it  is  founded)  within  six  months  from  the  time  when  the 
matter  arose  (c).  It  must  be  laid  before  a  magistrate 
by  the  informant  in  person,  or  by  his  counsel  or  attorney, 
or  other  person  authorised  in  that  behalf  (d).  It  need 
not  be  in  writing,  unless  it  is  so  directed  to  be  by  the 
statute  dealing  with  the  offence,  though  it  usually  is  in 
writing,  and  1 1  &  1 2  Vict.  c.  43  seems  to  assume  this  (e). 
Kor,  as  a  rule,  need  it  be  on  oath,  unless  a  warrant  to 
apprehend  the  person  charged  is  issued  in  the  first  instance 
instead  of  a  summons,  in  which  case  the  matter  of  the 
information  must  be  substantiated  by  the  oath  or  aflSrma- 
tion  of  the  informant,  or  of  some  witness  on  his  behalf 
before  the  warrant  is  issued  (/). 


The  summons.      The  next  Step  is  the  issue  of  the  summons, 

to  the  accused^  stating  shortly  the  matter  of  the  infor- 
mation, and  requiring  him  to  appear  at  a  certain  time 
and  place  to  answer  the  information,  and  to  be  dealt  witli 
according  to  law.  And  here  it  may  be  observed  that  if 
a  justice  of  the  peace  refuse  to  do  any  act  relating  to  the 


(a)  1 1  &  12  Vict.  c.  43.  The  other  two  are  chapters  42  and  44  of  the  same 
year  ;  the  former  dealing  with  the  performance  of  the  duties  of  justices  out  of 
sessionB  with  respect  to  persons  charged  with  indictahle  offences  (v.  p.  316) ; 
the  latter  is  an  Act  to  protect  justices  fro.u  vezatioas  actiens  for  acts  dene 
by  them  in  the  execution  of  their  oflSce. 

(b)  II  &  12  Vict.  c.  43,  s.  35. 

(c)  Ibid.  s.  II. 

(a)  Jbid.  8.  10.     V.  Paley,  Sum.  Coiiv.  73, 
(e)  Paley,  Sum.  Con  v.  78.     Oke's  Mag.  Syn.  45. 

(/)  II  &  12  Vict.  c.  43,  8.  10 ;  see  also  s.  2.    For  forms,  v.  Oke^s  Mag. 
Formulist,  pp.  1-3  ;  see  also  Oke's  Mag.  Syn.  pp.  42  et  seq. 
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dnties  of  his  office  as  sach  justice^  e.^.,  refasiDg  to  issne 
a  summons,  the  party  reqairing  sach  act  to  be  done  may 
apply  to  the  Qaeen's  Bench  Division  of  the  High  Conrt, 
upon  an  affidavit  of  the  facts,  for  a  rule  calling  npon  such 
jaatice,  and  also  the  party  to  be  affected  by  such  act 
to  show  cause  why  such  act  should  not  be  done,  and, 
if  after  due  service  of  such  rule,  good  cause  be  not  shown 
against  it,  the  Qaeen's  Bench  Division  may  make  the 
same  absolute,  with  or  without  costs,  as  it  thinks  proper ; 
and  the  justice  upon  being  Berved  with  such  rule  absolute 
mnst  obey  it  and  do  the  act  required,  and  no  proceedings 
are  to  be  taken  against  a  justice  for  obeying  such  rule 
and  doing  the  act  required  (a).  But  if  a  magistrate  has 
bo7id  Jide  exercised  his  discretion  and  brought  his  mind  to 
bear  upon  the  question  whether  he  ought  to  act  or  not, 
the  High  Court  has  no  jurisdiction  to  review  his 
decision  (&) ;  unless  he  has  taken  into  consideration 
matters  which  are  outside  the  ambit  of  his  jurisdiction  and 
absolutely  apart  from  the  matters  which  by  law  ought  to 
be  taken  into  consideration  (c). 

The  summons  is  served  by  the  proper  officer  on  the 
party  charged  personally,  or  at  his  last  or  usual  abode  (d). 
If  the  person  so  served  does  not  appear  at  the  time  and  issue  of  a 
place  specified,  provided  a  reasonable  time  has  intervened 
between  the  summons  and  the  day  appointed,  the  justice 
or  justices  may,  upon  the  matter  of  the  information  being 
to  their  satisfaction  substantiated  by  oath  or  affirmation, 
issue  a  warrant  to  apprehend  the  accused.  Authority  is 
given  to  them  to  issue  a  warrant  in  the  first  instance 
instead  of  issuing  a  summons,  if  they  think  fit,  on  the 
information  being  to   their   satisfaction  substantiated  by 

(a)  II  &  12  Vict.  c.  44,  8.  5.  This  provision  is  really  intended  for  the 
protection  of  the  magistrate  in  cases  where  he  might  otherwise  incur 
personal  liability  by  taking  the  course  desired.  But  in  all  cases  where  a 
justice,  whether  from  a  mistaken  view  of  his  power  or  otherwise,  declines 
to  perform  his  duty  or  to  proceed  in  a  matter  where  he  has  jurisdiction,  the 
High  Court  has  an  inherent  jurisdiction  to  compel  him  by  mandamus  to  do 
his  duty. 

(h)  JEx parte  Lewis,  L.  R.  21  Q.  B.  D.  191 ;  57  L.  J.  (M.C.)  108. 

(c)  B.  V.  Cotham,  L.  R.  [1898]  i  Q.  B.  at  p.  806 ;  67  L.  J.  (Q.B.)  632. 

{d)'  II  &  12  Vict.  c.  43,  s.  I. 
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oath  or  affirmation  (a).  This  warrant  mnst  state  shortly 
the  matter  of  the  information,  mnst  be  under  the  hand 
and  seal  of  the  justices  issuing  it,  and  be  directed  to  die 
constable  in  whose  hands  it  remains  in  force  tmtQ 
executed.  It  may  be  executed  by  apprehending  the 
accused  at  any  place  within  the  jurisdiction  of  the 
issuing  justice,  or  out  of  such  jurisdiction  on  being 
indorsed  or  backed  by  a  magistrate  of  the  jurisdiction  in 
which  the  defendant  is  (&). 

Hearing  in  the       j^  second   coursc  may   be  pursued   if    the  snmmona, 

absence  of  the  ,  .  .        . 

accused.  having  been  duly  served,  is  not  obeyed.     The  justices  may 

proceed  ex  parte  to  the  hearing  of  the  information^  and 
may  adjudicate  thereon,  as  fully  and  effectually  as  if  the 
party  had  personally  appeared  in  obedience  to  the  sum- 
mons. But  this  does  not  dispense  with  the  necessity  for 
«  the  due  examination  of  the  facts  upon  oath  (c). 

Attendance  of       To  secure  the   attendance  of  witnesses  for  the  pro- 

witnesses  how 

secured.  '  secution  and  for  the  accused  they  may  be  served  with 
a  summons,  and,  if  this  is  disobeyed^  they  may  be 
arrested  on  a  warrant.  Or,  if  the  justice  is  satisfied 
on  oath  or  affirmation  that  the  witness  will  not  attend 
to  give  evidence  unices  compelled,  a  warrant  to  secure 
such  attendance  may  be  issued  in  the  first  instance.  If 
the  witness  attends  bat  refuses  to  be  sworn,  or,  without 
just  excuse,  to  answer  questions,  he  may  be  committed  to 
prison  for  seven  days  (d). 

The  hearing  The  hearing  takes  place  before  one  or  more  justices, 
the  number  being  determined  by  the  particular  Act 
making  the  offence  subject  to  the  summary  proceedings, 
or,  if  there  is  no  direction  on  this  point,  before  one  jnstdoe 
of  the  jurisdiction  where  the  matter  has  arisen. 

The  case.  No  case  arising  under  any  statute  can  be  hoard,  tried, 

determioed,  or  adjudged  by  a  court  of  summary  jurisdic- 
tion except  when  sitting  in  open  court  (e).     "  Open  coart " 


(a)  II  &  12  Vict.  c.  43,  B.  2.  (6)  Ibid.  a.  3. 

(c)  Ibid.  B.  2.  a)  Ibid,  s.  7.  (e)  42  &  43  Vict.  c.  49,  8.  2a 
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means  either  a  petty  Bessional  court-honse^  that  is,  a  place 
where  special  or  petty  sessions  are  asaally  held^  or  an 
occasional  coart-honse,  that  is,  a  police  station  or  other 
place  appointed  by  the  petty  sessions  as  a  place  to  be 
Qsed  for  an  occasional  court-honse. 

Two  or  more  jnstices  sitting  in  a  petty  sessional  court-  Petty  setsioiua 
house,  or  the  Lord  Mayor,  or  any  of  the  Aldermen  of  the 
City  of  London,  or  any  police  or  stipendiary  magistrate, 
sitting  in  a  court-house,  where  he  has  the  usual  power  of 
two  justices,  constitute  ''  a  petty  sessional  court" 

No  fine  of  more  than  twenty  shillings,  and  no  im- 
prisonment of  more  than  fourteen  days,  can  be  given 
by  a  court  of  summary  jurisdiction  other,  than  a  petty 
sessional  court.  Indictable  offences  can  be  dealt  with 
summarily  under  the  Summary  Jurisdiction  Act,  1879, 
only  by  a  petty  sessional  court  sitting  on  a  day  publicly 
appointed  for  hearing  indictable  offences.  Other  cases, 
under  that  or  any  future  Act,  triable  by  a  court  of 
summary  jurisdiction,  shall,  unless  otherwise  provided,  be 
tried  only  by  a  court  of  two  or  more  justices  or  a  petty 
sessional  court.  A  case  may  be  adjourned  by  a  court  of 
summary  jurisdiction  to  the  next  practicable  sitting  of  a 
petty  sessional  court  (a). 

The  accused  may  make  full  defence,  give  evidence  him-  The  hearing, 
fielf,  and  call  witnesses,  and  either  party  may  be  represented 
by  counsel  or  attorney  (b).     A  policeman  is  not  allowed 
to  be  an  advocate  in  the  proceedings  of  which  he  has 
charge  (c). 

If  the  defendant  fails  to  appear,  the  justices  may  pro-  Failure  of 
ceed   to  hear  and  determine  (a  course,  however,  seldom  ^ppew:  ^ 
taken),  or  may  adjourn.     If  the   defendant  appears  and 
the  prosecutor  does  not,  the  magistrates  will  generally 
dismiss  the  complaint  or  they  may  adjourn  the  hearing  (d). 


(a)  42  &43  Vict.  c.  49,  8.  20;  52  &  53  Vict.  c.  63,  s.  13  (11-13). 

(6)  II  &  12  Vict  c.  43,  8.  12. 

(c)  Webb  V.  CatcJdowe,  50  J.  P.  795. 

(d)  II  &  12  Vict.  c.  43,  b.  13. 
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Adjottrnmeat  In  the  case  of  any  adjournment  the  magistrateB  have 
power  to  commit  the  defendant  for  the  interval,  or  snffer 
him  to  go  at  large,  or  discharge  him  on  his  entering  into 
recognizances  with  or  without  sureties.  If  he  gives  secmitj 
but  fails  to  reappear,  the  magistrates  may  transmit  the 
recognizances  to  the  clerk  of  the  peace,  to  be  proceeded 
upon  in  like  manner  as  other  recognizances  (a). 

ProceedjDgs  at  If  both  the  parties  appear,  the  following  are  the 
eanng.  proceedings.  The  substance  of  the  information  is  read 
to  the  defendant^  and  he  is  asked  if  he  has  any  cause 
to  show  why  he  should  not  be  convicted.  If  he  admits 
the  truth  of  the  information,  and  does  not  show  any  cause 
why  he  should  not  be  convicted,  the  justices  proceed  to 
convict  and  pass  judgment.  If  he  does  not  admit  the 
truth  of  the  charge,  the  magistrates  hear  the  prosecutor, 
and  such  witnesses  as  he  may  examine  (every  examination 
being  on  oath  or  affirmation  (6)  ),  and  afterwards  the 
defendant  (who  may  now  in  every  case  give  evidence  on 
oath)  (c)  and  his  witnesses.  The  prosecutor  will  then  be 
allowed  to  call  evidence  in  reply,  if  the  defendant  has 
examined  any  witnesses  or  given  any  evidence  other  than 
to  his  general  character ;  but  the  prosecutor  is  not 
entitled  to  make  any  observations  in  reply  upon  the  evi- 
dence given  by  the  defendant^  nor  the  defendant  to  make 
any  observations  in  reply  upon  the  evidence  given  by  the 

The  deoinon.  prosecutor  in  reply  (d).  The  magistrates  then  consider 
the  whole  matter,  and  determine  the  same  by  convictiiig 
the  defendant  or  dismissing  the  information.  If  there  are 
more  magistrates  than  one,  the  result  is  determined  by 
the  opiniou  of  the  majority  ;  if  they  are  equally  divided, 
and  come  to  no  decision,  there  may  be  a  fresh  informa- 
tion or  adjournment  to  next  sitting  (e).  If  they  convict, 
they  make  a  memorandum  thereof,  and  the  conviction 
being  drawn  up  in  proper  form    is  lodged  with  the  clerk 

(a)  II  &  12  Vict.  c.  43,  s.  i6.  (6)  Ibid.  s.  15. 

(c)  61  &  62  Vict,  c  36,  8.  I,  V.  p.  394. 
(cQ  II  &  12  Vict.  c.  43,  s.  14. 

ie)  See  Kinnh  v.  Graves,  67  L.  J.  (Q.B.)  583 ;  78  L.  T.  502  ;  46  W.  R 
480. 
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of  the  peace,  to  be  filed  among  the  records  of  the 
general  quarter  sessions.  If  the  information  is  dismissed, 
the  magistrates  must,  if  required,  give  a  certificate  of  the 
order  of  dismissal  to  the  defendant,  and  this  will  be  a 
bar  to  a  subsequent  information  or  complaint  for  the  same 
matter  against  the  same  person  (a). 

Tbe  judgment  consists  of  two  parts,  namely,  the  ad-  The  judgment. 
jodication  of  conviction,  and  the  sentence  or  award  of 
punishment.  This  punishment  may  be  either  fine  or 
imprisonment,  or  both,  according  to  the  direction  of  the 
statute  under  which  the  offence  falls,  which  statute  also 
defines  the  limits  of  the  punishment.  Sometimes  satis- 
faction by  the  wrongdoer  to  the  person  injured  may  be 
ordered  without  the  infliction  of  any  other  punishment  (&). 
Again,  the  information  may  be  dismissed  without  the 
infliction  of  any  punishment,  if  it  is  inerpedient  to  inflict 
punishment  (c),  or  the  offence  is  too  trifling  (d).  And, 
as  we  have  seen,  the  court  may,  even  after  conviction, 
discharge  certain  first  offenders  on  their  entering  into 
recognizances  to  appear  for  judgment  if  called  upon  (e). 

The  mode  of  enforcing  payment  of  pecuniary  fines  is  Payment  of 
by   distress  and  sale  of  the  goods  and  chattels  of  the     ^^* 
person  convicted.     For  this  purpose  the  justice  issues  a 
warrant  of  distress,  which  is  executed  by  the  constable. 
Bat  if  it  appears  to  the  court  of  summary  jurisdiction,  to  pistreesor 
whom  application  is  made  to  issue  a  distress  warrant,  ""^"^'*™®^ 
that   the  defendant  has  no   goods  whereon  to  levy  the 
distress,  or  that  in  the  event  of  a  warrant  being  issued 
his  goods  will  be  insufficient  to  satisfy  the  money  payable 
by  him,  or  that  the  levy  of  the  distress  will  be  more 
injurious  to  him  or  his  family  than  imprisonment,  the 
defendant  may  be  committed  to  prison  at  once  for  any 
period  not  exceeding  the  period  for  which  he  is  liable  to 

(a)  II  &  12  Vict.  c.  43,  8.  14. 

(6)  24  &  25  Vict.  c.  96,  8.  108  ;  c.  97,  8.  66. 

(c)  18  &  19  Vict.  c.  126,  8.  I ;  26  &  27  Vict.  c.  103,  s.  i. 

(a)  24  &  25  Vict.  c.  100,  8.  44. 

{e)  50  &  51  Vict.  c.  25,  ante,  p.  452. 
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be  hnprisoned  in  default  of  payment  (a).  And  in  de&nlt 
of  sufficiency  of  distress,  unless  the  statute  on  which  the 
conviction  is  foanded  provides  some  other  remedy,  he  may 
be  committed.  Bat  when  by  part  payment,  or  by  the 
proceeds  of  a  distress,  the  sam  payable  has  been  redaoed 
so  that  the  balance,  if  it  had  been  the  original  sum  pay- 
able, would  have  rendered  the  defendant  liable  in  default 
only  to  a  smaller  period  of  imprisonment  than  the  term 
to  which  he  is  liable  under  the  conviction,  the  court  shall 
on  application  reduce  the  term  of  imprisonment  accord- 
ingly (6). 

Wearing  apparel  and  bedding  of  a  person  and  his 
family  cannot  be  taken  under  a  distress,  nor  can  the 
tools  and  implements  of  his  trade  to  the  value  of  £$, 
And  the  court  has  power  to  postpone  the  issue  of  a  distreas 
warrant  for  such  time  and  on  such  conditions  as  it  shall 
deem  expedient  (c).    . 

When  the  statute  under  which  a  penalty  is  adjudged 
provides  for  imprisonment  in  default  of  payment,  and 
makes  no  provision  for  raising  the  amount  by  distress, 
but  directs  that  if  it  be  not  paid  within  a  certain  time 
the  defendaot  shall  be  imprisoned,  then  the  amount  is  not 
to  be  raised  by  distress,  but  the  defendant  in  default  is  to 
be  committed  to  prison  (d). 

Costs.  As  to  costs, — On  conviction,  the  magistrate  may  order 

the  defendant  to  pay  the  prosecutor  s  costs.  On  dis- 
missal, the  magistrate  may  order  the  prosecutor  to  pay 
to  the  defendant  such  costs  as  seem  reasonable.  The 
amount  is  to  be  specified  in  the  conviction  or  order  of 
dismissal,  and  recovered  as  penalties  are  (e),  but  im- 
prisonment cannot,  in  default  of  distress,  be  inflicted 
for  non-payment    of    costs    by    an    unsuccessful    prose- 

(a)  n  &  12  Vict.  c.  43,  s,  19 ;  42  &  43  Vict,  c,  49,  a.  21. 

(b)  II  &  12  Vict.  c.  43,  BH.  21,  22  ;  42  &  43  Vict.  c.  49,  8.  21,  sab^a.  4; 
V.  also  61  &  62  Vic  I.  0.  41,  s.  9. 

(c)  42  &  43  Vict.  c.  49,  8.  21,  8ub-8s.  I,  2. 

(d)  II  &  12  Vict.  c.  43,  8.  23  ;  V.  s.  19. 
{e)  Ibid.  Hs.  18,  26  ;  see  also  s.  24. 
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cator  withont  proof  that  he  has  or  has  had    means  to 
pay  (a). 

When  a  fine  is'  imposed  not  exceeding  five  shillings, 
no  costs  are  payable  by  the  defendant  to  the  informant 
withont  an  express  order ;  and  the  fine,  or  part  thereof, 
may  be  ordered  to  be  paid  to  the  informant  towards  his 
•costs ;  and  all  fees  payable  or  paid  by  the  informant  shall 
be  remitted,  or  returned,  unless  otherwise  expressly 
ordered  (&). 

The  Summary  Jurisdiction  Act,  1879,  ^^^^  provides  for 
the  payment  by  the  county  treasurer  of  the  costs  of 
proceedings  for  indictable  offences  which  are  dealt  with 
summarily,  in  the  same  way  as  the  costs  of  trials  at  the 
sessions  or  assizes  (c). 

As  to  appeal  from  the  decision  of  the  magistrate. —  Appeal 
Two    kinds    of    appeal    must    be  distinguished :  (i)  the 
ordinary  appeal  to  the  quarter  sessions :  (ii)  the  appeal 
to  a  snperior  court  on  a  case  stated  by  the  justices  out  of 
sessions. 

L  The  ordinary  appeal  from  a  conviction  by  the  Appeal  to 
magistrate  is  to  the  quarter  sessions.  But  it  is  not  a  ^^^^'  ^^ 
matter  of  common  right;  it  must  be  given  by  express 
enactment  (d),  and  is  confined  to  cases  referred  to  in  such 
enactment.  Two  of  the  Criminal  Consolidation  Acts 
^the  Larceny  and  Malicious  Injuries  Acts)  confer  a 
right  to  appeal  when,  on  summary  conviction  for  offences 
against  those  Acts,  the  sum  adjudged  to  be  paid  exceeds 
jCs,  or  the  imprisonment  adjudged  exceeds  one  month,  or 
where  the  conviction  has  taken  place  before  one  justice 
only  (e). 


(a)  42  &  43  Vict.  c.  49, 88.  35, 47  ;  H.  v.  Lord  Mayor  of  London,  ex  parte 
BoaUr,  h.  R.  [1893],  2  Q.  B.  146 ;  63  L.  J.  (M.C.)  29;  42  W.  R.  159 ;  57 
J.  P.  633. 
,    (6)  42  &  43  Vict.  c.  49,  8.  8.  (c)  Ibid,  B.  2S. 

(d)  Paiey,  Sum.  Con.  282. 

(e)  24  &  25  Vict.  c.  96,  6.  1 10 ;  c.  97,  s.  68.     A  reference  to  the  tables 
in  Oku's  Magisterial  Sj^nopsis  will  show  in  what  cases  there  is  an  appeal. 
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Appeal  under 
SummAry 
Jurisdiction 
Act,  1879. 


And  by  the  Summary  Jurifidiction  Act,  1879,  the 
right  of  appeal  is  extended  to  all  cases  where  a  persoii 
is  adjudged  by  a  conviction  or  order  of  a  coart  of 
summary  jurisdiction  to  be  imprisoned  without  the  option 
of-  a  fine,  either  as  a  punishment  for  an  offence,  or  for 
failing  to  do  or  abstain  from  doing  any  act  or  thing 
required  to  be  done  or  left  undone;  except  in  the 
following  caEes : — Where  the  person  has  pleaded  guilty, 
or  admitted  the  truth  of  the  information  or  complaint; 
where  the  imprisonment  is  adjudged  for  failing  to  comply 
with  an  order  for  payment  of  money,  for  the  finding  of 
sureties,  for  the  entering  into  any  recognizance,  or  for  the 
giving  of  any  security  (a).  If  a  person  charged  before  a 
court  of  summary  jurisdiction  with  an  indictable  offence 
under  sect.  1 2  of  the  Act  elects  to  be  dealt  with  summarily 
and  is  convicted  he  has  no  right  of  appeal  to  qnarter 
sessions  (&).  In  the  metropolis  also  there  is  an  appeal 
in  every  case  where  a  fine  of  more  than  £3  is  inflicted^ 
except  in  revenue  cases  (c). 

In  some  cases  execution  is  not  stayed  by  the  appeal ; 
but  it  generally  is. 

Oond^onsof  Under  the  Summary  Jurisdiction  Act,  1879,  by  v?hich 
the  proceedings  upon  all  appeals  are  now  regulated  (tl), 
such  appeals  are  subject  to  the  following  conditions  and 
regulations : — 

a.  The  appeal  shall  be  to  the  next  practicable  court 
of  general  or  quarter  sessions  having  jurisdiction  in  the 
county,  borough,  or  place  for  which  the  court  of  summary 
jurisdiction  acted  ;  and  holden  not  less  than  Jijieen  days 
after  the  day  on  which  the  decision  was  given  upon  whidi 
the  conviction  or  order  was  founded. 

b.  The  appellant  must  give  notice  in  writing  of  his 


(a)  42  &  43  Vict.  c.  49,  8.  19. 

(6)  Jf.   V.  Justices  ff  Ijondon,  ex  j^orte  Lambert ^  L.  B.  [1892],  I  Q.  B. 
664  ;  61  L.  J.  (M.C.)  104 ;  66  L.  T.  678  ;  40  W.  R.  575  ;  56  J.  P.  421. 
(c)  2  &  3  Vict.  c.  71,8.  50. 
(c/)  47  &  48  Vict  c.  43,  8.  6. 
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intention  to  appeal,  withLa  seven  days  after  the  decision, 
to  the  other  party  (a)  and  to  the  clerk  of  the  coart  of 
summary  jarisdiotion,  and  the  notice  mast  state  the 
general  grounds  of  the  appeal. 

c.  The  appsllant  mast,  within  three  days  afcer  his 
notice  of  appeal  (b)  enter  int3  recognizances  before  a  court 
of  sammary  jarisdlctioa  ((;),  with  such  sureties  as  that 
coart  may  direct,  to  prosecute  the  appeal,  and  abide  the 
result  and  pay  such  casts  as  may  be  awarded.  Instead 
of  finding  sureties  money  may  be  deposited  with  the  clerk 
of  the  court  as  security. 

d.  If  the  appellant  is  iu  custody,  he  may  be  released 
if  the  court  think  fit,  on  entering  into  recognizances  or 
giving  security. 

e.  Notices  to  be  given  in  writing  by  the  appellant 
must  be  signed  by  him  or  his  agent  on  his  behalf, 
and  may  be  seat  by  registered  letter,  and  they  will  be 
deemed  to  have  been  served  at  the  time  when  they 
woald  have  been  delivered  in  the  ordinary  course  of 
post  (d). 

Large  discretionary  powers  are  given  to  the  court  of 
appeal  in  relation  to  costs,  adjournments,  and  modifying^ 
confirming,  or  reversing  the  decisions  of  the  court  of 
summary  jurisdiction. 

Fresh  evidence  may  be  given  on  the  hearing  of  the 
appeal.  The  respondent  begins,  and  supports  the  order 
of  the  court  below  ;  if  he  does  not  attend  the  conviction 
should    be    quashed  (e).     The  decisions  of   the    quarter 


(a)  Notice  to  the  solicitor  is  insufficient,  li.  v.  Justices  of  OxfordshirCj 
L.  K.  [1893],  2  Q.  B.  149. 

(6)  The  appeal  cannot  be  heard  if  the  recognizance  is  entered  into  before 
the  notice  of  appeal  is  given.    H.  v.  Justices  of  Cheshire^  60  J.  P.  585. 

(c)  Not  necessarily  before  the  jnstices  whose  order  is  appealed  from,  or  even 
before  justices  for  the  same  county,  i?»  v.  Justices  of  Durham ^  L.  R.  [1895], 
I  Q.  B.  801 ;  64  L.  J.  (M.C.)  187  ;  72  L.  T.  465  ;  43  W.  li.  423 ;  59  J.  P. 
264.  {d)  42  &  43  Vict.  c.  49,  R.  31. 

ie)  B.  V.  Justices  of  Sarrei/,  L.  li.  [1892]  2  Q.  B.  719  ;  61  L.  J.  (M.C.) 
206 ;  67  L.  T.  266 ;  41  W.  K.'  79  ;  56  J.  P.  742. 
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8eB8ioDS  are  by  a  majority  of  votes,  and  are  pronoanced 
by  the  chairman.  Such  decision  is  conclusive,  nnlesB 
a  case  is  reserved  for  the  consideration  of  the  Queen's 
Bench  Division. 

Oase  for  Instead  of  the  appeal  of  which  notice  has  been  given 

su^rior^court.  being  heard  by  the  quarter  sessions,  the  parties  may,  by 
consent  and  by  order  of  any  judge  of  the  superior  court, 
state  the  facts  of  the  case  in  the  form  of  a  special  case 
for  the  opinion  of  the  superior  conrt,  and  agree  to  abide 
by  its  jadgment,  which  will  have  the  same  effisct  as  if 
given  by  the  quarter  sessions  on  appeal  (a).  This  pro- 
ceeding must  not  be  confounded  with  another  form  of 
appeal  by  a  case  stated  to  which  we  are  now  about  to 
refer. 

Besorttoa  ii*  Any  person   aggrieved  who  desires  to  questiou  a 

supenor  court,  conyjction,  Order,  determination,  or  other  proceeding  of  a 
conrt  of  summary  jurisdiction,  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdictionj 
may  apply  to  the  court  to  state  a  special  case  setting 
forth  the  facts  of  the  case,  and  the  grounds  on  which  the 
proceeding  is  questioned.  And  if  the  court  decline  to 
state  the  case,  he  may  apply  to  the  High  Court  of  Justice 
for  an  order  requiring  the  case  to  be  stated  (6).  This 
resort  to  a  superior  court  operates  as  an  abandonment  of 
the  right  to  appeal  to  the  quarter  sessions  (c).  Certab 
conditions  have  also  to  be  complied  with,  and  a  recog- 
nizance must  be  entered  into  to  prosecute  the  appeal,  and 
to  pay  the  costs  of  the  respondent,  if  the  court  allows 
them.  The  application  must  be  made  as  may  be  directed 
from  time  to  time,  by  rules  (d).  By  one  of  these  rules 
an  application  to  a  court  of  summary  jurisdiction,  under 
sect.  33   of  the  Summary  Jurisdiction  Act,  1879(c),  to 


{a)  12  &  13  Vict.  c.  45,  8.  II. 

\b)  42  &  43  Vict.  c.  49,  8.  33 ;  20  &  21  Vict.  c.  43,  8.  2. 

(c)  20  &  21  Vict.  c.  43,  8.  14. 

\d)  Tlie  Summary  Jurisdiction  Rule?,  1886. 

(c)  42  &  43  Vict.  c.  49. 
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state  a  special  case  mnst  be  in  writing  and  a  copy  lefb  with 
the  clerk  of  the  coart,  and  may  be  made  at  any  time 
within  seven  clear  days  from  the  date  of  the  proceeding 
questioned,  and  the  case  shall  be  stated  within  three 
calendar  months  after  the  date  of  the  application  and  after 
the  recognizance  has  been  entered  into  (a). 

Where  no  notice  of  application  for  the  case  in  writing 
had  been  given  to  the  justices  making  the  order,  though 
notice  of  application  in  writing  had  been  served  on  their 
clerk,  it  was  held  that  there  was  no  power  to  state  a 
case  (&). 

When  the  case  has  been  stated  by  the  justices,  the 
appellant  gives  notice  of  the  appeal  to  the  other  party,  and 
supplies  him  with  a  copy  of  the  case  (c),  transmitting 
the  original  to  the  Queen's  Bench  Division  of  the 
High  Court,  whose  decision  upon  it  is  final,  unless 
that  coart  gives  special  leave  to  appeal  to  the  Court  of 
Appeal  (d). 

When  there  is  any  fault  or  illegality  in  the  commit-  irregular 
ment  alone^  the  proper  remedy  is  for  the  defendant  to  sue  o^"^***"®*^* 
out  a  writ  of  habeas  corpus,  which  will  be  directed  to  the 
gaoler  in  whose  custody  the  defendant  is. 

The  proceedings  may  also  be  removed  by  writ  of  Certiorari 
certiorari  from  the  justices  to  the  Queen's  Bench  Division 
for  the  purpose  of  being  examined  by  that  court,  and,  if 
necessary,  quashed.  Unlike  the  qualified  right  of  appeal, 
this  right  exists  in  every  case  as  a  matter  of  common  law, 
unless  expressly  taken  away  by  statute.  As  no  writ  of 
error  lies  on  summary  convictions,  this  is  the  only  mode 


(a)  Rule  1 8  of  the  Summary  Jurisdiction  Rulen,  1886. 

(6)  Lockhart  v.  The  Mayor  of  St.  Albans,  L.  R.  21  Q.  B.  D.  188 ;  57 
L.  J.  (Q.  B.  D.^  118  ;  V.  also  Westmore  v.  Paine,  L.  R.  [1891]  i  Q.  B.  482 ; 
60  L.  J.  (M.C.J  89;  64  L.  T.  55  ;  39  W.  R.  463  ;  55  J.  P.  440. 

(c)  Service  upon  the  solicitor  of  the  other  party  is  iusufficient.  Hill  v. 
Wright,  60  J.  P.  312. 

{d)  36  &  37  Vict.  c.  66  (Jud.  Act.  1873),  s.  45. 
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in  which  a  revision  of  these  proceedings  by  the  anperior 
court  can  be  obtained  (a). 

A  writ  of  certiorari  will  in  general  lie  for  (i)  a  defect 
or  informality  on  the  face  of  the  proceedings  before  the 
magistrates ;  (2)  where  there  has  been  a  want  of  juris- 
diction on  their  part,  or  any  of  the  magistrates  ha^e  had 
an  interest  in  the  sabject-matter  of  the  proceedings  or 
the  proper  jarisdiction  of  the  magistrates  has  been  ex- 
ceeded ;  and  (3)  where  a  conviction  has  been  obtained 
f raadnlently.  The  issuing  of  the  writ  is^  except  whoi  it 
is  applied  for  by  the  Attorney-General,  in  the  diacretioa 
of  the  court,  and  the  application  must  be  made  within 
six  months  from  the  date  of  the  proceedings  complained 
of.  Six  days'  notice  of  the  intended  application  must  be 
given  to  the  justices.  They  do  not,  however,  usually 
show  cause  in  the  first  instance,  but  wait  until  a  rale  nin 
is  made,  and  then  if  they,  or  the  other  party  interested, 
wish  to  oppose,  cause  is  shown  against  the  rule  being 
made  absolute  (V), 

Proceedings  It  will  uot  be  necessary  to  do  more  than  mention  that 

trate^^*  ™*^^^  certain  proceedings  (in  some  cases  civil,  in  some  criminal) 
may  be  taken  against  justices  for  any  irregularity  or 
excess  in  their  measures.  As  to  criminal  steps,  it  may 
be  stated  generally  that,  *'  wherever  the  powers  nested  in 
justices  for  the  summary  execution  of  penal  laws  are 
exerted  from  corrupt  or  personal  motives,"  the  delinquent 
may  be  proceeded  against  by  criminal  information,  and 
punished  accordingly ;  but  ^'  an  information  is '  nev^* 
granted  for  an  irregularity  arising  merely  from  ignorance 
or  mistake  "  (c). 


Summary 
jurisdiction 
depends 
entirely  on 
statute. 


In  conclusion,  we  may  again  draw  attention  to  the  fiict 
that  the  examination  and  punishment  of  offences  in  a 
summary  manner  by  justices  of  the  peace,  without  the 


(a)  Paley,  Sum.  Con.  423. 

\b)  For  Uiller  details  as  to  the  practice,  see  Crown  Office  Roles,  1886,  and 
Short  and  Mellor's  Crown  Office  Practice,  p.  114. 
(c)  Paley,  Sum.  Con.  506,  507. 
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intervention  of  a  jury,  is  founded  entirely  upon  a  special 
authority  conferred  and  regulated  by  statute  in  the  case 
of  each  offecce.  No  new  offence  is  cognizable  in  this 
manner  unless  expressly  made  so  by  statute;  if  some 
statute  does  not  authorise  the  summary  proceeding,  the 
offence  must  be  dealt  with  in  the  ordinary  way  by 
indictment  or  information  (a). 


(a)  Paley,  Sum.  Con.  15. 
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6i  &  62  YICT.  c.  36. 

(An  Act  to  amend  the  Law  of  Evidence.) 

[12th  AugtMtj  1898.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

I.  Svery  person  charged  with  an  offence,  and  the  wife  or  Oomptency 
husband,  as  the  case  may  be,  of  the  person  so  charged,  shall  be  ^  ^m^^" 
a  competent  witness  for  the  defence  at  every  stage  of  the  <^*^^ 
proceedings,  whether  the  person  so  charged  is  charged  solely 
or  jointly  with  any  other  person.     Provided  as  follows : — 

(a)  A  person  so  charged  shall  not  be  called  as  a  witness  in 
pursuance  of  this  Act  except  upon  his  own  application  : 

(b)  The  failure  of  any  person  charged  with  an  offence,  or  of 
the  wife  or  husband,  as  the  case  may  be,  of  the  person  so 
charged,  to  give  evidence  shall  not  be  made  the  subject  of 
any  comment  by  the  prosecution : 

(c)  The  wife  or  husband  of  the  person  charged  shall  not, 
save  as  in  this  Act  mentioned,  be  called  as  a  witness  in 
pursuance  of  this  Act  except  upon  the  application  of  the 
person  so  charged : 

{d)  Nothing  in  this  Act  shall  make  a  husband  compellable  to 
disclose  any  communication  made  to  him  by  his  wife 
during  the  marriage,  or  a  wife  compellable  to  disclose  any 
communication  made  to  her  by  her  husband  during  the 
marriage : 
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(e)  A  person  charged  and  being  a  witness  in  pursuance  of 
this  Act  may  be  asked  any  question  in  cross-examinaticm 
notwithstanding  that  it  would  tend  to  criminate  him  as  to 
the  offence  charged : 

(/)  A  person  charged  and  called  as  a  witness  in  pursuance 
of  this  Act  shall  not  be  asked,  and  if  asked  shall  not  be 
required  to  answer,  any  question  tending  to  show  that  be 
has  committed  or  been  convicted  of  or  been  charged  with 
any  offence  other  than  that  wherewith  he  is  then  charged, 
or  is  of  bad  charactei^,  unless — 

(i.)  the  proof  that  he  has  committed  or  been  convicted 
of  such  other  offence  is  admissible  evidence  to  show 
that  he  is  guilty  of  the  offence  wherewith  he  is  then 
charged;  or 

(ii.)  he  has  personally  or  by  his  advocate  asked  questions 
of  the  witnesses  for  the  prosecution  with  a  view  to 
establish  his  own  good  character,  or  has  giv&i 
evidence  of  his  good  character,  or  the  nature  or 
conduct  of  the  defence  is  such  as  to  involve  imputa- 
tions on  the  character  of  the  prosecutor  or  the 
witnesses  for  the  prosecution ;  or 

(iii.)  he  has  given  evidence  against  any  other  perscm 
charged  with  the  same  offence. 

(g)  Every  person  called  as  a  witness  in  pursuance  of  this 
Act  shall,  unless  otherwise  ordered  by  the  court,  gtYe  his 
evidence  from  the  witness  box  or  other  place  from  which 
the  other  witnesses  gave  their  evidence : 

{h)  Nothing  in  this  Act  shall  affect  the  provisions  of  section 
zi  &  12  Vict.  eighteen   of  the  Indictable  Offences  Act,   1848,  or  aoy 

right  of  the  person  charged  to  make  a  statement  withoat 
being  sworn. 


0.  42, 


Evidence  of  2.  Where  the  only  witness  to  the  facts  of  the  case  called  bj 

charged.  tlie  defence  is  the  person  charged,  he   shall   be  called  as  a 

witness  immediately  after  the  close  of  the  evidence  for  the 

prosecution. 
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3.  In  cases  where  the  right  of  reply  depends   upon   the  Right  of  reply, 
question  whether  evidence  has  been  called  for  the  defence,  the 
fact  that  the  person  charged  has  been  called  as  a  witness  shall 
not  of  itself  confer  on  the  prosecution  the  right  of  reply. 

4. — (i)  The  wife  or  husband  of  a  person  charged  with  an  OallioR  of  wife 
offence  under  any  enactment  mentioned  in  the  schedule  to  this  ^rSSo'Swsr 
Act  may  be  called  as  a  witness  either  for  the  prosecution  or 
defence  and  without  the  consent  of  the  person  charged. 

(2)  Nothing  in  this  Act  shall  affect  a  case  where  the 
wife  or  husband  of  a  person  charged  with  an  offence 
may  at  common  law  be  called  as  a  witness  without  the 
consent  of  that  person. 

5.  In  Scotland,  in  a  case  where  a  list  of  witnesses  is  required,  Application  of 
the  husband  or  wife  of  a  person  charged  shall  not  be  called  as  ^^^^ 
a  witness  for  the  defence,  unless  notice  be  given  in  the  terms 
prescribed  by  section  thirty-six  of  the   Criminal  Procedure  so  &  51  Vict 
(Scotland)  Act,  1887.  °"  ^^* 

6. — (i)  This  Act  shall  apply  to   all  criminal  proceedings,  I^rovision  aa 
notwithstanding  any  enactment  in  force  at  the  commencement  Acts. 
of  this  Act,  except  that  nothing  in  this  Act  shall  affect  the  40  &  41  Vict. 
Evidence  Act,  1877.  '  *^* 

(2)  But  this  Act  shall  not  apply  to  proceedings  in  courts 
martial  unless  so  applied — 

(a)  as  to  courts  martial  under  the  Naval  Discipline  ^9  &  30  Vict 

^  *^  c.  109. 

Act,  by  general  orders  made  in  pursuance  of 
section  sixty-five  of  that  Act ;  and 

(6)  as  to  courts  martial  under  the  Army  Act  by  44  *  45  Vict, 
rules  made  in  pursuance  of  section  seventy  of 
that  Act. 

7. — (i)  This  Act  shall  not  extend  to  Ireland.  Extent,  com- 

meucement 

(2)  This  Act  shall  come  into  operation  on  the  expiration  ^i^ 
of  two  months  from  the  passing  thereof. 

(3)  This  Act  may  be  cited  as  the  Criminal  Evidence  Act, 
1898. 
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SCHEDULE. 


EKACTKEKTB  BSFEBRED  TO. 


Session  and  Chaptbr. 


5  Geo.  4,  C.  83  • 


8  &  9  Vict.  c.  83 
24  &  25  Vict.  c.  100. 

45  &  46  Vict.  0.  75  . 

48  &  49  Vict.  G.  69  . 

57  &  58  Vict.  c.  41   . 


Short  Title. 


The  Vagrancy  Act, 
1824, 


The  Poor  Law  (Scot- 
land) Act,  1845. 

The  Offences  against 
the  Person  Act, 
1861. 

The  Married  Wo- 
men's Property 
Act,  1882. 

The  Criminal  Law 
Amendment  Act, 
1885. 

The  Prevention  of 
Cruelty  to  Chil- 
dren Act,  1894. 


Enactments  referred  Ta 


The  enactment  pwushiog 
a  man  forneglectiDg  to 
maintain  or  deeertiog 
his  wife  or  any  of  bis 
family. 

Section  eighty. 


Sections    forty-eight   to 
fifty-five. 


Section  twelve  and 
tion  sixteen. 


The  whole  Act. 


The  whole  Act. 
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INDEX. 

A. 

Abatement, 

demurrer  in,  374 

plea  in,  367 
Abatement  of  Nuisance,  127 
Abduction,  172 

of  woman  on  account  of  her  fortune,  172 

by  force  with  intent  to  marry,  173 

of  girl  under  eighteen,  173 

of  girl  under  sixteen,  173 

knowledge  of  age,  174 
Abettors,  28 

Abominable  :  v.  Unnatural  Offence. 
Abortion,  attempt  to  procure,  171 
Absconding  Bankrupt,  108 
Accessory, 

distinguished  from  principal,  28 

before  the  fact,  29 

what  answerable  for,  29 

in  manslaughter,  30,  158 

trial  of,  30 

after  the  fact,  31 

by  receiving  stolen  goods,  31 

wife  as,  32 

trial  and  punishment,  32 

no  accessories  in  treason  nor  in  misdemeanour,  32,  33 

accessories,  where  tried,  345 
Accident,  an  exemption  from  criminal  responsibility,  24 
Accidental  Homicide,  148 
Accomplice,  28  :  t?.  Accessory. 

turning  Queen's  evidence,  363 

evidence  of,  405 
Accounts,  falsification  of,  230 
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Accusing  op  Crime  :  v.  Threatening  Letter. 
Acquittal, 

how  proved,  369,  432 

consequences  of  verdict  of,  441 
Actual  Bodily  Harm,  180 
Adhering  to  the  Sovereign's  Enemies,  40,  42 
Adjournment, 

of  trial,  359 

in  summary  proceedings,  487  :  v.  Remand. 
Adjudication  in  Bankruptcy,  how  proved,  433 
Administering, 

chloroform,  poison^  &c.,  182 

unlawful  oaths,  47 

voluntary  oaths,  74 
Administration  of  Justice,  Libels  on  :  v.  Sedition. 
Administration  of  Goods  of  Felon,  463 
Admiralty, 

robbery  within  the  jurisdiction  of,  is  piracy,  36 

criminal  jurisdiction  of  Court  of,  296 

offences  committed  within   jurisdiction  of,  where  tried, 

295i  346 
Adult,  defined  by  Summary  Jurisdiction  Act,  477 

Adulteration  of  Food  or  Drugs,  130 

Advertising  Eeward  for  Return  of  Stolen  Property,  86 

Affidavit,  administering  voluntary,  74 

Affirmation, 

false,  70 

of  those  objecting  to  oath,  399 :  v.  Oath. 
Affray,  94 

Aggravated  :  v.  Compound  Larceny. 
Age 

of  discretion,  22 

proof  of,  188 
Agent, 

embezzlement  by,  230 

dealing  with  property  entrusted  to  his  care,  231 

charging  property  so  entrusted,  232 

no  order  of  restitution  in  such  cases,  447 
Agreement  to  withdraw  from  Prosecution,  86,  446 
Aider  by  Verdict,  328 
Aiders  and  Abettors,  28 
Aiding  Prisoner  to  Escape,  66 
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Aliens  v.  Fobeionebs. 

Allegiance,  seducing  soldier  from,  51 

Ambassadobs, 

how  far  amenable  to  the  criminal  law,  27 

violation  of  rights  of,  38 
Amendment  of  Defects,  in  indictment,  329 
Animals, 

larceny  of,  196 

killing  in  order  to  steal  carcass,  skin,  kc.,  199 

killing,  maiming,  wounding,  (Ssc.,  275 

cruelty  to,  276 
Animus  Fubandi,  201,  209 

must  exist  at  time  of  taking,  210 
Apostacy,  6 1 
Appeal, 

none  ordinarily  in  criminal  cases,  464 

reversal  of  judgment  by  writ  of  error,  465 

by  case  stated  to  Court  for  Crown  Cases  Reserved,  467 

from  summary  conviction,  301,  491,  494 
Appbehension  op  Offendebs,  rewards  for,  314 
Appbentices,  assaults  on,  186 
Aqueducts,  destroying,  274 
Abmy,  desertion,  <Scc.,  51 
Abbaignment,  360 

standing  mute  at,  361 

insanity  at,  362 
Abbay,  challenge  to  the,  378 
Abbest, 

obstructing  lawful,  69 

of  clergymen  engaged  in  their  duty,  1 85 

defined,  306 

with  warrant  {q,  v.),  306 

without  warrant,  311 
by  constable,  311 
by  private  person,  313 

on  hue  and  cry,  314 

rewards  for  diligence  in,  314 

privilege  of  witness  from,  407 
Abbest  of  Judgment,  4^3 
Abson, 

definition  of,  266 

of  churches,  <bc.,  266 
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Arsok — co7itinued. 

of  dwelling-houses,  266 

of  stables,  farm-buildings,  <&c.,  266 

of  stations,  &c,,  266 

of  public  buildings,  267 

of  things  in,  against,  &c.,  buildings,  267 

of  crops,  268 

of  stacks,  268 

of  mines,  268 

of  ships,  268 

act  must  be  done  unlawfully  and  maliciously,  269 

what  is  a  setting  fire,  270 

the  intent,  270 
Art,  destroying  works  of,  &c.,  277 
AsPOETATiON,  in  larceny,  208 
Assault, 

both  a  crime  and  a  civil  injury,  2,  177 

common  assault,  1 76 

distinguished  from  battery,  177 

punishment  or  compensation,  177 

summary  jurisdiction  in,  1 78,  480 

judicial  separation  after,  178,  481 

defences,  179 

actual  bodily  harm,  180 

wounding,  181 

grievous  bodily  harm,  i8o,  181 

with  intent  to  commit  a  felony,  182 

with  intent  to  rob,  217 

to  obstruct  sale  of  grain,  (S^.,  113 

in  connection  with  wrecks,  184 

on  revenue  officers,  106 

on  peace  officers,  69,  185 

on  clergymen,  185 

on  gamekeepers,  189 

on  apprentices,  186 

on  servants,  186 

on  children,  186 

on  lunatics,  188 

indecent,  on  female,  170 
on  male,  170 
Assembly,  unlawful,  91 
Assizes,  292 
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Atheists,  may  now  be  witnesses,  399 
ATTAna)ER,  462 
Attainder,  Bill  of,  287 
Attempt, 

punishable,  14 

what  is  an,  14 

verdict  of,  on  indictment  for  completed  offence,  14,  439 

to  injure  or  alarm  the  Queen,  44 

to  murder,  162 

to  commit  unnatural  offence,  170 

to  procure  abortion,  171 

to  conceal  birth,  171 

to  choke,  182 

to  steal,  209 
Attendance  of  Witnesses  :  v.  Witness. 
Attorney  :  v.  Power  of  Attorney  ;  Solicitor, 
Autrefois  Acquit, 

plea  of,  368 
Autrefois  Attaint,  plea  of,  370 
Autrefois  Convict,  plea  of,  369 

B. 

Backing  a  Warrant,  309 
Bail,  319 

false  personation  of,  245 

in  what  cases  may  be  allowed  by  magistrates,  319 

number  and  sufficiency  of,  320 

refusing  or  delaying,  321 

bail  by  the  Queen's  Bench  Division,  322 

by  justices  at  quarter  sessions,  322 

by  judges  of  assize,  322 

by  coroners,  323 

by  police,  323 
Bailee, 

larceny  by,  203 

goods  stolen  from  bailee,  ownership,  how  laid,  327 
Bank  No.  es  and  Bank  Bills^ 

larceny  of,  194 

forgery  of,  257 

other  offences  relating  to,  264 
Bank  of  Sea  or  River,  damaging,  273 


I 
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Banker, 

embezzlement  by,  230 

deaUng  with  property  entrusted  for  safe  custody,  231 

enitries  in  books  of,  how  proved,  423 
Bankrupt, 

offences  by,  107 

absconding,  108 

prosecution  of,  directed  by  the  Court,  109 

Bankruptcy, 

false  declarations  in,  75 
Baptism  :  v.  Register. 
Bar, 

trial  at,  291 

plea  in,  367 
Barn,  setting  fire  to,  266 
Barratry,  common,  83 
Barrister  :  v.  Counsel. 
Battery,  177 
Battle,  trial  by,  375 
Bawdy-house  :  v.  Brothel. 
Beer,  adulteration  of,  132 
Bench  Warrant,  353 
Bestiality  :  v.  Unnatural  Offence. 

Betting-houses,  124 

Bigamy,  119 

when  a  second  marriage  is  not  felonious,  119 

punishment,  121 
Bill  of  Exchange, 

larceny  of,  194 

forgery  of,  258 
Bill  op  Sale,  selling  goods  included  in,  239 

Bird, 

larceny  of,  196 

killing,  wounding,  <fec.,  276 

wild,  protection  of,  140 
Birth  :  v.  Concealment  ;  Register. 
Blasphemy,  62 
Blood,  corruption  of,  abolished,  462 

Boat  :  v.  Ship. 
Bodily  Fear  :  v.  Fear. 
Bodily  Harm, 

doing  actual  or  grievous,  180 
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Boiling  Water  :  v.  Corrosive  Fluid. 
Bond, 

larceny  of,  194 

forgery  of,  257 
Borough  Sessions,  302 
Boundary,  ciimes  committed  within  five  hundred  yards  of, 

where  tried,  344 
Boxing,  causing  death  by,  159 
Brass  :  v.  Metal. 
Brawling,  in  church,  63 
Breach  op  Prison,  66 
Breach  of  Trust  :  v.  Embezzlement. 
Breaking, 

in  burglary,  249 

constructive,  250 

breaking  out,  251 

breaking,  but  no  entry,  guilty  of  attempt,  251  :  v.  House- 
breaking. 
Bribery,  75 

to  influence  the  conduct  of  one  in  office,  76 

to  procure  a  place  or  appointment,  76 

at  elections, 

parliamentary,  77 
municipal,  81 

treating,  and  undue  influence,  78 

corrupt  practices,  78 

illegal  practices,  79 

subsequent  disqualification  of  persons  guilty,  8 1 

time  limited  for  prosecution,  80 

of  police-consoables,  76 

of  customs  and  excise  officers,  81,  82 

of  official  of  a  public  body,  82 
Bridge, 

nuisance  to,  127 

destroying,  274 

Broker, 

embezzlement  by,  230 

dealing  with  property  entrusted  to,  231 

Brothel, 

ft 

keeping,  129 

lodging  thieves  therein,  <&c.,  223 
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Building, 

being  found  armed  at  night  with  intent  to  break  into,  252 

being  in,  by  night  with  intent,  &c,,  252 

setting  fire  to,  266 

setting  fire  to  property  in,  against,  &c,,  267 

malicious  injury  to,  by  gunpowder,  &c.,  271 

demolishing,  271 

tenant  demolishing,  272 
Bull  :  v.  Cattle. 
Buoy,  interfering  with,  273 
Burden  op  Proof,  417 
Burglary, 

defined,  247 

the  time,  247 

the  place,  248 

the  manner,  249 

the  breaking,  249 

the  entry,  250 

breaking  out,  251 

breaking,  but  no  entry,  an  attempt,  251 

the  intent,  251 

punishment,  251 

burglary  distinguished  from  housebreaking,  252,  255 
Burning  :  v.  Arson. 
Butter,  adulteration  of,  132 
Buying  counterfeit  coin  at  lower  value,  56 


C. 


Cambridge  University  Court,  303 

Campbell's  Act,  97 

Canal, 

setting  fire  to  building  belonging  to,  267 

destroying  works,  273,  274 
Capias  ad  Respondendum,  353 
Capital  Punishment,  43,  53,  143, 154,  269,  455 

execution,  472 
Cards  :  v.  Gaming. 
Carnal  Knowledge  :  v,  also  Rape. 

of  girls,  under  age  of  thirteen,  166 
under  age  of  sixteen,  167 
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Carnal  Knowledge — continued. 

by  false  representations,  &c.,  procuring  female  under  age 
of  twenty-one  to  have,  167 :  v.  Criminal  Law  Amend- 
ment Act. 

of  female  lunatics,  168,  170 

Carrier:  v.  Bailee. 

Case, 

stated  by  magistrates  in  petty  sessions  for  superior  court, 

494 
stated  by  judge  for  Court  for  Crown  Cases  Reserved,  467 

stated  by  quarter  sessions  for  Queen's  Bench   Division, 

302 

Cattle, 

stealing,  198 

killing,  maiming,  <kc.,  275 

Central  Criminal  Court, 

jurisdiction,  296 

commissioners  or  judges,  297 

transferred  jurisdiction,  297,  358 
Certificate, 

forgery  of,  258,  259 

certificate  of  dismissal  by  magistrate,  180,  475,  481 
Certiorari, 

removal  of  indictment  from  inferior  courts  to  Queen's 
Bench  Division,  291,  356 

removal  to  Central  Criminal  Court,  297,  358 

in  what  cases  the  writ  is  granted,  356 

how  obtained,  357 

removal  of  proceedings  before  magistrates,  495 
Challenge  of  Jurors,  378 

to  the  array,  378 

to  the  polls,  379 

peremptory  challenge,  381 

Challenge  to  Fight,  94 

Champerty,  85 

Chance  Medley,  147 

Chapel  :  v.  Church. 

Character  op  Prisoner, 
evidence  of  good,  42 1 
of  bad,  419,  422 
cross-examination  of  prisoner  as  to,  394 
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Character  of  Witness, 

what  questions  may  be  asked,  402 

proof  of  former  conviction,  403 

evidence  as  to,  403 
Character  of  Servant,  forging,  or  giving  false,  260  n. 
Charge  to  the  Grand  Jury,  348 
Chattels  :  v.  Goods. 
Chaud  Medley,  147 
Cheating, 

at  common  law,  245 

statutes  punishing  particular  deceits,  246 

pimishment,  246 
Cheque, 

larceny  of,  194 

forging,  258 
Child,  stealing,  abandoning,  exposing,  1 74 

cruelty  to,  186 

employing  for  begging,  &c.,  187 

dangerous  performances,  187,  188 

search  warrant,  187,  311 

de£bied  by  Summary  Jurisdiction  Act,  477 

offences  by,  summary  jurisdiction  as  to,  478 
Chloroform,  administering,  &c.,  182 
Choke,  attempting  to,  with  intent,  &c.,  182 
Choses  in  Action,  larceny  of,  194 
Christianity,  indecently  attacking,  62 
Church,  Chapel,  &c., 

at  common  law  might  be  the  subject  of  burglary,  249 

sacrilege,  253 

setting  fire  to,  266 :  v.  Public  Worship. 
Circuits,  293 
Circumstantial  Evidence, 

distinguished  from  direct,  429 

conclusive  or  presumptive,  430 
Civil  Injuries 

contrasted  with  crimes,  2,  4 

course  to  be  taken  when  the  act  is  also  a  crime,  3 

false  distinctions  pointed  out,  3 
Claim  op  Right:  v.  Right. 
Clergymen, 

assault  on,  185 

arrest  of  on  civil  process,  185 
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Club,  gaming  at,  124 

Clerk  of  the  Market,  court  of,  304  n. 

Clerks, 

larceny  by,  212 

embezzlement,  226 
Clipping  Coin,  55 
Codicil  :  v.  Will. 
Coin, 

ojQTences  relating  to  the,  54 

counterfeiting,  54 

colouring,  washing,  &c.,  55 

impairing,  55 

defacing,  55 

buying  or  selling  counterfeit  at  lower  value,  56 

importing  and  exporting  counterfeit  coin,  56 

uttering,  56 

having  in  possession,  &c.,  57 

making,  &c,,  coining  tools,  58 

conve3ring  out  of  Mint  instruments,  bidlion,  &c,,  58 

search  for,  and  seizure  of  counterfeit  coin  and  tools,  58 

medal,  resembling  coin,  58 

expenses  of  witnesses,  409 
Commencement  of  Indictment,  326 
Commissions, 

at  assizes,  294 

special,  295  • 

at  Central  Criminal  Court,  297 
Committal, 

for  contempt,  90 

for  trial,  318 
Common  Assault  :  v.  Assault 
Common  Barratry  :  v.  Barratry 
Common  Informer,  compounding  by,  85 
Common  Law^  crimes  at,  5 
Common  Nuisance  :  v.  Nuisance 
Companies, 

public,  embezzlement  by  directors,  &c.,  233 
receiving  property  and  not  entering  in  books,  233 
falsifying  books,  233,  234 
making  false  accounts,  kc,  234 
Compassing 

death  of  sovereign,  queen,  or  eldest  son  and  heir,  39,  42,  45 

2L 
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Compensation, 

to  person  assisting  in  apprehension,  314 

by  prisoner,  450,  463 
Competency  of  Witnesses  :  v.  Witness. 
Compound  Laeceny, 

distinguished  from  simple,  190 

cases  of,  212 
Compounding  Felony,  86 

misdemeanor,  87 

information  on  penal  statute,  87 

reward  for  return  of  stolen  property,  86 

improperly  advertising  reward,  &c.,  86 
Compulsion,  as  an  exemption  from  criminal  responsibility,  24 

CoNCEALBfENT  OF  BiRTH,  I  7 1 

Concealment  by  Bankrupt  :   v.  Bankrupt. 
Concealment  op  Documents,  Wills,  &c.,  193,  195 
Concealment  of  Treason  :  v.  Misprision. 
Concealment  of  Treasure  Trove,  59 
Conclusion  of  Indictment,  329 
Confession, 

on  arraignment,  362 

before  magistrate,  363,  428 

to  others,  when  admitted  in  evidence,  426 

to  priest,  398 

on  summary  proceedings,  488 
Conspiracy  :  v.  Trade.* 

combination  the  gist  of,  115 

classes  enumerated,  116 

non-criminal  combinations,  117,  118 

punishment,  118 

evidence,  118 
Conspiracy  and  Protection  of  Property  Aot,  1875,  ^^2 
Constable  :  v.  Officer. 
Constructive  Breaking,  in  burglary,  250 
Constructive  Taking,  in  larceny,  200 
Contempts  or  High  Misdemeanors  against  the  Soverkion 

AND  Government,  60 
Contempt  of  Court,  90 

how  punishable,  90 
Contract  of  Service, 

wilfully  breaking  so  as  to  deprive  of  gas  or  water,  113 
80  as  to  endanger  life,  113 
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CoNTBiBUTORY  Neglioence,  not  recognised  in  manslaughter,  158 
CoNYETANCES,  fraudulent,  246 
Conviction,  441 
forgery  of,  258 

alleging  previous  conviction  in  indictment,  333 
how  proved,  432 
Co-Pabtnership,  larceny  by  members  of,  206 
Copies,  when  allowed  in  evidence,  422,  432 
Copper  :  v.  Metal.  • 

Corn, 

servants  taking  master's,  &c.,  210 
setting  fire  to  crops  or  stacks,  268 
Coroner, 

jurisdiction  and  court  of,  302 
warrant  issued  by,  339 
bail  by,  323 
inquisition  of,  338 
proceedings  before,  338 
committal  for  trial  by,  339 
Corporations:  v.  Companies. 

may  be  guilty  of  cei'tain  offences,  26 
Corpse  :  v.  Dead  Body. 
Correction,  killing  by,  159 

Corrosive  Fluid,  throwing  at  any  person,  <&c.,  183 
Corrupt  Practices  Prevention  Acts,  1854  and  1883,  77 
Costs  :  v.  Expenses. 

in  certain  oases  of  libel,  paid  by  prisoner,  103 
when  payable  under  Vexatious  Indictments  Act,  351 
on  certiorari,  358 
when  allowed  to  prosecutor,  408 
when  paid  by  prisoner,  409,  463 
on  summary  proceedings,  490 
Cotton, 

larceny  of,  in  process  of  manufacture,  213 
injury  to  manufactures  or  machines,  272 
Counsel, 

order  of  speeches  and  examination,  385,  388 

must  not  comment  on  prisoner  or  his  wife  not  giving 

evidence,  386,  396 
privileged  communications  to,  397 
functions  of  counsel  for  prosecution,  411 
for  defence,  411 
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OouKSEL — caniintbed, 

requested  by  judge  to  defend  prisoner,  445 

COUNTEBFEITIKO  CoiN,  $4 :    V.  CoiN, 

CouNTERFEiTmo  Trade-marks,  iio 

Counts, 

for  distinct  acts  of  stealing,  211 

for  receiving,  223 

when  more  than  one  count  may  be  inserted,  330 

charging  more  than  one  offence  in  same  count,  330 

charging  different  offences  in  different  counts,  331 

felony  and  misdemeanor  cannot  be  charged  in  one  count, 

332 
in  indictment  for  misdemeanor,  332 

charging  previous  conviction,  333 
Court,  Contempt  of  :  v.  CoNTEinrr. 
Court  Leet,  304  n. 
Court  Martial,  .53 

Credibility  op  Witnesses,  400 :  v.  Witness. 
Credit, 

fraudulently  obtaining  by  bankrupt,  108 
by  any  person,  108 
Creditors, 

defrauding,  108 

false  claims  by,  109 
Crime, 

description  thereof,  i 

contrasted  with  civil  injury,  2 

courses  open  when  an  act  is  both  a  crime  and  a  civil  injoiy,  3 

false  distinctions  from  civil  injury  pointed  out,  3 

morality  and  crime,  4 

crimes  at  common  law,  5 
by  statute,  5 

crime  contrasted  with  offence,  6 

what  are  indictable  crimes,  6 
Criminal  or  Civil,  test  whether  a  proceeding  is,  4 
Criminal  Evidence  Act,  1898,  text  of,  499 :  v.  Witness. 
Criminal  Information  :  v,  Inj'ormation. 
Criminal  Intention  :  v.  Intention. 
Criminal  Law  Amendment  Act,  1885 

offences  under,  166—170 

indecency  with  another  male  person,  170 

abduction  or  detention  with  intent,  6ui.,  173 


INDEX.  533 

Obiminal  Law  Amendment  Act,  1885 — continued. 

search  warrant  for  person  detained,  &c.y  310 

husband  or  wife  may  be  witness  for  prosecution,  393 

evidence  not  on  oath  of  girl  under  13,  317,  404 

when  corroboration  of  evidence  required,  404 
Criminal  Lunatics,  19:2?.  Insanity. 
Criminal  Responsibility  :  v.  Responsibility. 
Crops,  setting  fire  to,  268 
Cross  Examination  :  v.  Examination. 
Crown  Cases  Reserved, 

court  for,  467 

proceedings  in,  468 
Cruelty, 

to  children,  186 

to  lunatics,  188 

to  animals,  276 
Custom,  Public,  how  proved,  423 
Customs,  false  declarations  as  to,  75 

offences  relating  to,  106 
Cutting  :  v.  Wounding. 


Damaging  :  v.  Malicious  Injury. 

Dead  Animals,  subject  of  larceny,  196,  199 

Dead  Body,  destruction  of,  to  avoid  inquest,  69,  339 

nuisance  by  keeping  unburied,  130 

disinterring  or  selling,  196 
Deaf  and  Dumb  Persons,  by  presumption  of  law  are  idiots,  1 7 
Death,  Punishment  op,  53,  455  :  v.  Execution. 
Debtors,  offences  by,  107,  109 
Deceased, 

ownership  of  goods  of,  how  laid,  326 

depositions  of  deceased  witnesses,  425,  433 
Declaration,  Dying,  424 
Declarations,  False,  74 
Declaration  :  v.  Affirmation  ;  Oath. 
Deed, 

stealing,  destroying,  obliterating,  &c,,  193 

forging,  257 

how  proved,  434 
Deer,  hunting,  killing,  &c.,  140,  197 
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Defacing  Coin,  55 
Defence, 

in  formd  pauperis,  445 

by  counsel  at  request  of  judge,  445 
Defilement  :  n  Carnal  Knowledge. 
Demanding  Money,  by  forged  instrument,  265  :  v.  Threats. 
De  Medietate,  Jury, 

at  University  Courts,  304 

formerly  on  trial  of  alien,  383 
Dementia  :  v.  Insanity, 

naiwraUs^  or  a  noHvitate,  1 7 

occideTUalia  or  adverUitia,  1 7 

affectoita,  20 
Demurrer, 

definition  of,  373 

form  of,  373 
Depose  Sovereign,  Compassing  to  :  v.  Compassing. 
Depositions, 

taken  before  magistrates,  316 
before  coroner,  338 
abroad,  406 

accused  may  have  copies,  323 

deposition  of  deceased  or  sick  persons  read  at  trial,  425, 

433 
of  person  whose  death  is  apprehended,  433 

Desertion,  51,  53 

inciting  thereto,  51 

of  wife  by  husband,  1 78 
Design,  piracy  of  registered,  1 1 1 
Destroying:  t?.  Machinery ;  Mines;  Ships;  Trees;  Willb; 

&c. :  V,  Malicious  Injury. 
Detainer,  forcible,  104 
Dilatory  Pleas,  365 
Director  of  Public  Prosecutions,  340 
Directors:  v.  Companies, 
Discharge  by  Magistrate,  318,  489 
Discharge  of  Jury  on  Non- Agreement,  438 
Disclosure  of  Official  Secrets,  59 
Disorderly  House,  129 
Distress  after  Order  of  Court  of  Summary  JuRiSDicnoHy 

489 
Distringas,  in  outlawry,  353 
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DisTUBBiNo  Public  Wobship,  62,  185 
Dock, 

stealing  from,  213 

setting  fire  to  dock  buildings,  267 

destroying  works,  273 
Dog, 

stealing,  198 

killings  maiming,  &c.,  276 
DoLi  Incapaz,  infant  when  presumed  to  be,  22 
DoMiT^  Natub£,  Animals,  larceny  of,  196 
Dbedginq  :  V,  Oystbbs. 
Drilling, 

illegal,  52 

time  limited  for  prosecution,  334 

Dbiying,  wanton  and  furious,  133 

Dbugs, 

adulteration  of,  131 

administering  stupefying,  &c,,  drugs,  with  intent,  <fec.,  182 
Drunkenness, 

no  excuse  for  crime,  2 1 

when  it  is  to  be  considered,  2i> 

involuntary,  21 

punishable  on  summary  conviction,  135 

habitual  criminal  drunkards,  provision  as  to,  46 1 

Duel,  killing  in  a,  158 

challenge  to  fight  a,  94 

Duhb  :  V,  Deaf. 

Duplicity,  count  bad  for,  330 

Dubess  per  Minas,  24 

Dwelling-house, 

what  is  a,  under  the  Larceny  Act,  248 

part  let  off,  249 

burglariously  entering,  247 

entering  at  night  with  intent  to  commit  felony,  251 

being  found  in,  by  night,  armed,  or  with  intent,  &c.,  252 

housebreaking  (q.  v.),  252 

stealing  in  dwelling-house  to  amount  of  j£^,  254 

setting  fire  to  dwelling-house,  266 

damage,  &c,,  by  explosion,  271 

tenant  demolishing,  272 

Dying  Declaration,  when  received  in  evidence,  424 
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Effigt,  hanging  in,  loo 

Election  :  v.  Municipal,  Parliamentary. 

Election,  if  too  many  acts  are  alleged  in  indictment,  211,  332 

Electricity, 

stealing,  196 

damaging  works  for,  275 
Elements  of  a  Grime,  i  i 
Elisors,  379 
Embezzlement, 

detinition  of,  226 

distinguished  from  larceny  by  clerks  or  servants,  226,  254 

the  employment  as  clerk  or  servant,  227 

the  receipt  for,  &c.,  the  master,  228 

the  unlawful  appropriation,  229 

three  distinct  acts  within  six  months  may  be  charged,  229, 

331 
verdict  of  larceny  on  indictment  for  embezzlement,  and 

vice  versd,  211,  230 

punishment,  230 

summary  jurisdiction,  230,  479 

embezzlement  by  public  officers,  228 

by  bankers,  merchants,  brokers,  solicitors,  agents,  factors 

{q.  v.),  230 

by  trustees,  232 

by  partners,  206 

by  dii'ectors,  officers,  and  members  of  public  companies 

{q.  V.)  and  corporate  bodies,  233 

Embracery,  82 

Enemies,  .adhering  to  the  sovereign's,  40,  42 

Enlistment  :  v.  Foreign  Enlistment  Act. 

Entering,  in  burglary,  250 :  v.  Dwelling-house. 

Entry,  forcible,  104 

Error, 

writ  ofj  465 

jurisdiction  in  error  under  Supreme  Court  of  Judicature 

Acts,  467 

Escape,  65 

distinguished  from  breach  of  prison  and  rescue,  65 

punishment  of  persons  allowing  or  aiding,  66 

aiding  to :  v.  Penal  Servitude. 
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SSSENTIALS  OF  A  CrIME,  II 

Estkeat:  V,  Kecognizances. 

EVTDENCE, 

definition  of,  417 

burden  of  proof  on  prosecution,  417 

when  on  defence,  418 
what  must  be  proved,  419 
what  may  not  be  given  in  evidence,  419 
evidence  as  to  other  offences,  when  allowed,  420 

of  good  character,  421 
of  bad  character,  422 
best  evidence  must  be  given,  422 
as  to  written  documents,  422 
hearsay  rejected  as  a  rule,  423 
when  it  may  be  given,  423 
statements  made  in  prisoner's  presence,  when  admissible, 

428 
depositions  of  those  ill  or  deceased,  how  given  in  evidence, 

425 
depositions  taken  abroad,  406 

confessions,  426 

confession  before  magistrates,  428 

circumstantial  or  presumptive  evidence  distinguished  from 
direct,  429 

circumstantial  evidence,  conclusive  or  presumptive,  430 

presumptions  classified,  43 1 

written  evidence,  431 

records  and  Acts  of  Parliament,  431 

previous  conviction  how  proved,  432 

matters  qxMbsi  of  record,  ^133 

perpetuating  the  testimony  of  witness  whose  death  is  ap- 
prehended, 433 

written  documents  of  private  nature,  as  deeds,  434 

handwriting,  how  proved,  261,  433 

points  in  which  rules  of  evidence  in  civil  and  criminal 
cases  dilFer,  436 

of  defendant  or  his  wife  :  v.  Witness. 
ExAUiNATioN :  V,  WiTNBss ;  Evidence. 

of  witnesses  before  the  magistrate,  316 
by  grand  jury,  349 
by  coroner,  338 

order  of  examination  by  counsel  on  the  trial,  385,  410 
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Examination — continuedt 

what  witnesses  must  be  called,  410 
ordering  witnesses  out  of  court ,  411 
functions  of  counsel  for  prosecution,  411 

for  defence,  411 
examination -in-chief,  412 

leading  questions  not  allowed,  except  in  certain  ca8e^,4i2 
witness  must  testify  from  own  knowledge,  413 
evidence  of  expert-s,  262,  413 
contents  of  written  documents,  how  proved,  414 
witness  proving  hostile,  414 
cross-examination,  415 
re-examiuatioD,  a  16 
questions  put  through  judge,  416 
objections  how  made,  416 :  v.  Evidence. 
of  defendant  as  a  witness :  v.  Witness. 
on  summary  proceedings,  488 

Exchequeb  Bills,  Bonds,  and  Debentubes, 
forging,  257 
other  offences  relating  to,  263 

Excise,  false  declarations  as  to,  75 

Excusable  Homicide,  146 

homicide  in  self-defence,  146 

by  misadventure,  148 

in  fighting,  159 

by  correction,  159 

whilst  doing  a  lawful  act,  160 
Execution  of  Cbiminal,  143,  472 

Execution  op  Deed,  how  proved,  434 
obtained  by  fraud,  243 

Exemptions  from  criminal  responsibility,  16 

Ex-Opficio  Information  :  0.  Information. 

Expedition,  Illegal  :  v.  Foreign  Enlistment  Act. 

Expenses  of  Witnesses  :  v.  Costs. 

for  prosecution,  408 

on  summary  conviction,  409 

of  witnesses  for  defence,  409 
Experts, 

evidence'of,  413 

as  to  handwriting,  262 
Explosive  Substances  :  t;.  Gunpowder. 
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!EZFOBUBB 

of  children,  175,  186 

indecent,  of  person,  121 

of  indecent  books,  pictures,  &c,,  122 
!BxPBEss  Malice,  13 

in  murder,  153 
ExTOBTioN,  95  :  V.  Threats. 
Extradition,  309 


F. 


Factor,  embezzlement  by,  230 

Factories  Ain>  Workshops,  regulation  of,  133 

False  Character,  forging,  or  giving  to  servant,  260  n. 

Fause  Declarations,  74 

False  Imprisonment,  189 

False  Personation  :  v.  Personation. 

False  Pretences, 

obtaining  goods  or  money  by  means  of,  236 
distinguished   from   larceny  and   from  non-criminal  lie, 

203,  236,  255 
conviction  for,  on  indictment  for  larceny,  237 
the  pretepce  must  be  of  an  existing  fact,  237 
where  representation  is  matter  of  opinion,  238 
false  pretence  need  not  be  expressed  in  words,  239 
the  intent  to  defraud,  241 
need  not  be  to  defraud  a  pai*ticular  person,  241 
evidence  of  subsequent  or  prior  obtaining,  242 
punishment,  243 

attempting  to  obtain  by,  a  common  law  misdemeanor,  243 
inducing  by  fraud  the  execution  of  valuable  securities,  243 
receiving  goods  obtained  by,  220,  222,  224 

False  Signals  :  v.  Signals. 

False  Weights  and  Measures  :  v.  Weights  and  Measures. 

Falsification  op  Accounts,  <fec., 
by  clerk,  230 
by  director,  <fee.,  of  company,  233,  234 

Fear  of  Great  and  Unlawful  Harm, 

as  an  exemption  from  criminal  responsibility,  24 
bodily  fear,  in  robbery,  214 

Felony, 

distinguished  from  misdemeanor,  7,  9 


5  40  INDEX. 

Felony — contirmed, 

origin  of  the  term,  8 

compounding,  85 

misprision  of,  88 

general  punishment  for,  by  statute,  452 
¥iSRM  NaturuB,  Animals,  larceny  of,  196 
Ficnnous  Plaintiff,  suing  in  name  of,  84 
Fight, 

challenge  to,  94 

killing  in,  158 
Finding,  larceny  in  case  of,  207 
Fine, 

punishment  by,  456 

how  enforced^  when  imposed  by  magistrate,  489 
Fire  :  v.  Abson. 

First  Offenders,  probation  of,  45  2 
Fish,  taking  or  destroying,  140,  197,  275 
Fishpond,  malicious  injury  to,  275 
Fixtures,  larceny  of,  192 

severing  by  tenants,  272 
Food,  adulteration,  <kc.,  of,  130 
Forcible  Abduction,  173 
Forcible  Entry  or  Detainer,  104 
Forcing  Seamen  on  Shore,  184 
Foreign  Enlistment  Act,  49 

illegal  enlistment,  49 

illegal  shipbuilding  and  expeditions,  50 
Foreigners, 

not  exempt  from  criminal  responsibility,  23,  27 

formerly  might  demand  trial  by  jury  de  medietate  lingtuf!. 

Forfeiture, 

of  goods,  abolition  of,  on  conviction,  9,  462 

of  office,  on  conviction  for  treason  or  felony,  463 
Forgery, 

definition  of,  256 

connection  with  false  pretences,  240,  256 

instruments  dealt  with  in  the  Forgery  Act  enumerated, 

257 
other  cases  provided  for  by  statutes,  259 

forgery  at  common  law  only  a  misdemeanor,  260 

nature  of  the  instrument  forged,  260 
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FoBGERT — contintied, 

the  fabrication  necessary,  261 

alteration,  261 

proof  of  handwriting,  261 

the  intent  to  defraud,  262,  420 

the  uttering,  262 

when  a  tender  wUl  suffice,  262 

demanding,  <bc.,  by  means  of  forged  instrument,  265 

search  warrant,  311 
FoBMA  Pauperis  :  v.  Pauperis. 
Formal  Defects  :  v.  Defects. 
Former  Conviction  :  v.  Previous  Conviction. 
Found,  larceny  of  things,  207 
Fox's  Act,  102 

Frank-pledge,  view  of,  304  n. 
Fraudulent  Bankruptcy  :  v.  Bankrupt. 
Fraudulent  Conveyances,  246 
Fruit, 

larceny  of,  193,  482 

injuring,  276,  483 
Furious  Driving,  133 

G. 

m 

Game  :  v.  Deer,  Spring-Gun. 

offences  relating  to,  138 

taking  or  destroying  game  or  rabbits  by  night,  138,  197 

entering  by  night  for  purpose  of  taking,  &c.,  138 

punishment,  138 

apprehension  of  offenders,  139 

three  or  more  armed  by  night  for  purpose,  139 

time  limited  for  prosecution,  1 39 

search  for  game,  guns,  &c.,  140 

taking  hares,  &c.,  by  night  and  by  day,  140,  197 

day  poaching  and  summary  convictions,  140 

poaching  fish,  140 

killing  game  and  wild  birds  during  close  season,  140* 
Gaming,  122 
Gamino-House, 

steps  taken  by  legislature  to  suppress,  123 

at  clubj  1 24 

betting-house,  124 
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Gaol  Delivery, 
court  of,  292 
commission  of,  294 
Gas,  depriving  of,  by  wilful  breaking  contract  of  service^  113 

stealing,  196 
General  Issue, 

of  not  gtdlty,  370 

what  the  prosecutor  must  prove,  and  what  may  be  urged 

by  the  prisoner,  371 
form  of,  on  record,  371 
GiBL :  V.  Abduction  ;  Carnal  Knowledge. 
Glass  :  v.  Fixtures. 
Good  Behaviour, 

security  for,  283  :  v.  Security. 
Good  Character  :  v.  Character.  ^ 

Goods,  larceny  of,  in  process  of  manufacture,  213 
stolen,  restitution  of,  446 
of  felon,  how  administered,  463 
Government, 

offences  against  the  sovereign  and,  39 
various  contempts  and  high  misdemeanors  against^  60 
Grain,  assaults  with  intent  to  obstruct  sale  of,  dec,  113 
Grand  Jury, 

should  not  ignore  bill  on  ground  of  insanity,  20 
disclosing  evidence  before,  to  prisoner,  83 
prosecution  with  or  without  previous  finding  by,  324 
how  chosen,  348 

examination  of  witnesses  by,  349 
finding  by,  349 
Grievous  Bodily  Harm,  180 
Guilty,  Plea  of  :  v.  Confession. 
Guilty  Knowledge:  v.  Mens  rea. 
in  receiving  stolen  goods,  221 
in  uttering  forged  instruments,  263 
evidence  of  other  offences  when  allowed  in  proof  of,  420 
Gunpowder,  &c., 

manufacture,  &c.,  of,  128 
to  harm,  <kc.,  any  person  by  explosion  of,  183 
placing  in,  <fec.,  vessels  with  intent,  <fcc.,  183 
damaging  houses  by,  271 

vessels  by,  273 
use  of,  in  mines,  «fec.,  273 
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H. 


Habeas  Corpus,  for  removal  of  defendant  to  plead,  252 
Habeas  Corpus  Act, 

copy  of  warrant  of  commitment  to  accused,  319 

early  trial,  322 
TTahtjap  Corpus  ad  Testificandum,  407 
Habitual  CbiminaIiS, 

acts  for  which  punishable,  285 

police  supervision,  459 

criminal  habitual  drunkards,  461 
Hall  Marks,  on  gold  or  silver,  forging,  259 
Handwriting, 

proof  of,  in  forgery,  261 

how  proved,  433 
Hanging  in  Effigy,  100 
Harbour  :  v.  Dock. 
Harbouring  Thieves,  223,  286 
Hard  Labour, 

punishment  of,  457 
Hare  :  v.  Game. 
Hat,  setting  fire  to,  268 
Health,  oflfences  against  public,  119  6^  seq. 
Hearsay:  v.  Evidence. 
Heath,  setting  fire  to,  268 
Heiress,  abduction  of,  [72 
EDbrbst,  64 
High  Court  of  Justice  :  v.  Supreme  Court  of  Judicature 

Acts. 
High  Court  of  Parliament,  287 
High  Seas, 

offences  against  the  law  of  nations  committed  on,  35 

robbery  on,  or  piracy,  35 

offences  committed  on,  where  tried,  346 

admiralty  jurisdiction  as  to,  296 
Highways,  nuisances  to,  127 
Homicide,  143 

malice  presumed,  143 

justifiable,  143 

excusable,  146 

felonious,  150 

suicide,  149 
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Homicide — continued, 
murder,  150 
manslaughter,  154 

whether  murder,  manslaughter,  or  non-felonious,  distin- 
guished in  several  cases,  158 

HOBSE, 

stealing,  198 

killing,  maiming,  beating,  &c,,  275,  276 
House,  setting  fire  to  266 :  v.  Dwelling-house. 
Housebreaking^ 

distinguished  from  burglary,  252,  255 

definition  and  punishment,  252,  253 

distinguished  from  larceny  in  dwelling-house,  253,  255 
Housebreaking  Instrument,  being  found  at  night  with,  252 
Hue  and  Cry,  arrest  on,  314 
Husband, 

could  not  (now  can)  steal  property  of  wife,  206 

can  now  be  witness  for  or  against  wife,  393,  396 


I. 

Identification  of  Offenders,  285 

Idiot,  exempt  from  criminal  responsibility,  1 7 

Idle  and  Disorderly  Persons,  134 

Ignorance 

of  law  never  excuses,  23 

of  fact,  when  it  excuses,  23 
Illegal  Training  and  Drilling,  52 
Illness, 

of  juror,  382 

of  witness,  425 

of  prisoner,  362 
Imagining:  v.  Compassing. 

Immorality,  not  punished,  as  such,  by  the  criminal  law,  4,  61 
Impairing  Coin,  55 
Impeachment,  288 
Impeding  Escape  from  Wreck,  184 
Implied  Malice,  13 

in  murder,  153 
Importing  Counterfeit  Coin,  56 
Imposters,  religious,  63 
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iMPBISONMENTy 

punishment  of,  456 

with  hard  labour,  457 

pending  trial,  319 

false,  189 
Inciting 

to  commission  of  crime,  28,  29 

to  desertion  or  mutiny,  5 1 

to  disclosure  of  official  secrets,  60 

to  murder,  116 

infants,  by  circular,  <fec.,  to  bet  or  borrow,  125 
Incompetency  :  v.  Witness. 
Incorrigible  Eoque,  135 
Inbecent  Assault,  170 
Indecent  Conduct,  Books,  &c.,  121 

under  Criminal  Law  Amendment  Act,  1 70 
Indictable  Crimes,  what  are,  6 
Indictment, 

definition  of,  325 

when  it  lies,  325 

form, of,  325 

the  commencement,  326 

the  statement,  326 

defendant's  name,  326 

ownership  of  property,  326 

statement  of  time,  327 
of  place,  327 
of  facts,  intent,  &c.,  328 

defects  in,  what  are  fatal,  328 

what  are  cured  by  verdict,  328  n. 
what  may  be  amended,  and  how,  329 

motion  to  quash,  328 

the  conclusion,  329 

counts  in,  330 

charging  more  than  one  offence  in  the  same  couut,  330 

different  offences  in  different  counts,  331 
in  treason  and  felony,  331 
in  misdemeanor,  332 

count  for  previous  conviction,  333 

joinder  of  defendants,  333 

cases  in  which  time  is  limited  for  preferring,  334 

how  drawn  up  and  indorsed,  335 

2  M 
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I NDICTHEMT COfUlTmed. 

before  the  grand  jury,  348 

fiDding  of  grand  jury,  349 

consequences  of  being  thrown  out,  349 

Vexatious  Indictments  Act,  350 
Indictment  befobe  House  of  Peers,  288 
Individuals,  offences  against,  142 
Indorsement, 

fraudulently  inducing,  243 

forging,  258 
Industrial  School,  460 
Infancy, 

when  exempts  from  criminal  responsibility,  21 

infancy  of  witness,  when  a  ground  of  incompetency,  397 
Infant,  soliciting,  by  circular,  to  bet  or  borrow,  125 
Information, 

definition  of  criminal,  335 

information  ex  officio ,  335 

form  of,  336 

information  by  Master  of  the  Crown  Office,  336 

how  tried,  337 

process  on,  355 
Information  in  Summary  Proceedings,  484 
Information,  to  found  application  for  warrant,  308 
Information  on  Penal  Statute,  compounding,  87 
Injury  to  Property,  270;  v.  Malicious  Injury. 
Inland  Revenue  Stamps,  forging,  259 
Inn,  disorderly,  129 
Innuendo,  in  libel,  160 
Inquisition  op  Office,  338 :  v.  Coroner. 
Insanity, 

an  exemption  from  criminal  responsibility,  16 

varieties  of,  1 7 

three  stages  in  the  history  of  law  as  to,  18 

the  existing  law  as  declared  in  M^Naughten^s  Ctxtej  18 

partial,  19 

medical  evidence,  19 

trial  in  cases  of,  19 

is  a  bar  at  any  stage  to  further  proceedings,  20 

appearing  at  arraignment,  362 

insanity  of  witness,  a  ground  of  incompeteni^,  397 

reprieve,  if  after  judgment,  469 
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Insurrection  against  the  Soyebeign,  41 
Intent, 

in  larceny^  209 

in  false  pretences,  241 

in  forgery,  262 

in  arson,  269,  2  70 
Intention  :  v.  Malice. 

an  essential  of  crime,  1 1 

determines  whether  an  act  is  criminal,  13 
Intimidating  Parties  or  Witnesses,  83 
Invasion,  procuring  foreign,  45 
Invito  Domino,  in  larceny,  taking,  200 
Involuntary, 

meaning  of  the  term,  10 

acts  not  punishable,  16,  24 
Irresistible  Impulse,  19 
Issue,  371 

J. 

Jervis's  Acts,  484 

Joinder  of  Defendants,  333 

Joint  Owner  or  Tenant,  larceny,  Jcc,  by,  206 

Journey,  offences  committed  on,  where  tried,  345 

Judges, 

slaying,  treason,  40 

at  assizes,  295 

at  the  Central  Criminal  Court,  297 

bail  by,  322 
Judgment,  443 

arrest  of,  443 

reversal  of,  by  writ  of  error,  465 
Judgment  of  Magistrate,  on  summary  conviction,  489 
Judicial  Separation,  order  having  effect  of,  178,  481 
Juris  Pr-ssumptio,  431 
Juris  et  de  Jure  Pilesumptio,  431 
Jurisdiction,  plea  to  the,  366 
Jury, 

trial  by,  376 :  v.  Embracery  ;  Grand  Jury;  Petty  Jury. 
Jury  op  Matrons,  469 
Justice,  Public  :  v.  Public  Justice. 
Justice  of  Peace  :  v.  Magistrate. 
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Justifiable  Homicide,  143 

in  execution  of  criminal,  143 

by  officer  in  execution  of  duty,  144,  160 

in  prevention  of  crime,  145,  162 

in  cases  of  rape,  <kc.,  145 

distinguished  from  excusable  homicide,  146 

Juvenile  Offenders,  478 


Ejoeping  the  Peace, 

security  for,  282 

forfeiture  of  recognizances,  283 

recognizances  general  or  special,  282,  283  :  v.  Sec c bit y. 
Killing,  animals,  275,  276 
Knowledge  :  v.  Carnal  Knowledge  ;  Guilty  Knowledge. 


L. 

Land  :  v.  Real  Property. 
Larceny, 

definition  of,  190 

simple  and  compound  distinguished,  190 

what  things  may  be  the  subjects  of,  191 

at  common  law,  only  personal  goods,  191 

law  as  to  things  real,  191 

severance,  <&c.,  makes  personal  goods,  192 

materials  of  buildings,  fixtures,  dec.,  192 

ore  or  coal  from  mines,  193 

trees,  193,  482 

plants,  <bc.,  193,  276,  482 

deeds,  &c.,  193,  194,  195 

choaea  in  action  (including  cheques,  d^c),  194 

gas,  water,  and  electricity,  196 

animals,  196,  482 

deer,  197,  482 

hares  and  rabbits,  197,  482 

fish,  197,  482 

oysters,  198 

dogs,  198,  482 

horses,  cows,  sheep,  kc,  198 


r^ 
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XiARCENT — continued. 

the  value  of  the  thing  stolen,  199 

former  distinction  of  grand  and  petty  larceny,  199 

ownership  of  goods,  how  laid,  199 

the  wilfully  wrongful  taking  possession,  200 

if  claim  of  right,  no  felony,  200,  209 

the  taking,  actual  or  constructive,  zoo 

no  larceny  where  the  right  of  property,  as  well  as  of 

possession,  is  parted  with,  201 
possession  obtained  by  trick,  201 
welshing,  202 

line  separating  larceny  from  false  pretences,  203,  236,  255 
possession  obtained  lawfully  without  fraudulent  intent  in 

the  first  instance,  203 
in  cases  of  bailment,  203 
where  the  delivery  does  not  alter  the  possession  in  law, 

205 
the  taking  must  be  of  another's  goods,  206 
exception,  206 

by  joint  tenant  or  partner,  206 
by  husband  or  wife,  206 
of  things  found,  207 
of  money  paid  by  mistake,  207 
asportation,  208 
attempt  to  steal,  209 
animiM  ftM'andi,  201,  209 
need  not  be  Ittcri  cauady  210 
servants  taking  master's  com,  &c.,  210 
counts  for  distinct  acts  of  stealing,  211,  332 
verdict  of  embezzlement  on  indictment  for  larceny,  and 

vice  versd,  211,  230 
place  of  trial,  211,  343 
punishment,  212 

after  previous  conviction,  453 

in  case  of  tenants  or  lodgers,  212 

of  clerks  or  servants,  212 
larceny  distinguished  from  embezzlement,  226,  254 
compound  or  aggravated  larceny,  212 

of  goods  in  process  of  manufacture,  213 

from  vessels,  docks,  <fec.,  213 

from  wrecks,  213 

by  those  in  the  public  service,  constables,  &c.,  214 
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Laro£NY — continiLed. 

stealing  from  the  persou,  217 
in  relation  to  post-office,  218 
robbery  {q,  v.),  214 
in  a  dwelling-house,  253 
on  indictment  for  false  pretences  no  acquittal  because  it 

turns  out  to  be  larceny,  237 
count  for  receiving  may  be  added,  223,  332 
summary  jurisdiction  in  larceny,  478,  479,  480,  482 
Law  of  Nations,  offences  against,  35 
Lead:  v.  Metal. 

Leading  Questions,  rules  as  to,  412  :  t\  Examination. 
Letteb  :  V.  Threatening, 

Levying  War  Against  the  Sovereign,  40,  41,  45 
Libel, 

an  offence  against  the  public  peace,  96 

definition  of,  96 

civil  and  criminal  proceedings,  97 

when  fair  criticism  is  allowable^  98 

on  deceased  persons  and  foreigners,  98 

truth  of  the  libel,  97 

privilege,  when  absolute,  98 

when  qualified,  99,  102,  103 
form  of  libel,  100 
publication  of,  100 
proof  of  malice,  99,  loi 
the  province  of  the  jury,  102 
who  are  criminally  liable  for,  102 
newspaper  proprietors,  Ac,  47,  102 
reports  of  legal  proceedings  and  meetings,  102,  103 
punishment,  103 
costs,  103 

by  husband  on  wife,  and  vice  versd,  104 
threatening  to  publish,  <bc.,  in  order  to  extort,  104 
blasphemous  libel :   v.  Blasphemy.      Seditious  libel :   v. 
Sedition. 
Licence   under  Penal   Servitude  Acts,  regulations  as  to 

holders  of,  285,  471 
Light  ;  v.  Signal. 

Limitation  of  Time  for  Prosecution,  334 
Locus  IN  quo,  view  of,  by  jury,  446 
Lock,  damaging,  273 
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XiODGERS,  larceny  by,  212 

XiODGINO  ThIBVBS,  &C.,  223,  286 

IjOndon  County  Sbssions,  298 

XiOOm:  V,  Machinebt. 

Ix>RD  High  Steward,  court  of,  289 

ILoBDs,  House  of  :  v.  Peers. 

lx)ST  Goods,  larceny  of,  207 

liOTTERiES,  129 

IjUCRI  CausA,  taking  in  larceny  need  not  be,  210 

Lunatics  :  v.  Insanity. 

assault  on,  188 

carnal  knowledge  of  female,  168,  170 


M 

Machinery, 

demolishing,  271 

damaging,  272 
Magistrate  :  v.  Summary  Conviction. 

slanderous  words  uttered  to,  47 

false  declarations  before,  75 

issue  of  warrant  by,  for  indictable  offence,  307 
in  summary  proceedings,  485 

summons  for  indictable  offence,  308 
in  summary  proceedings,  484 

arrest  by,  309,  311 

proceedings  before  in  indictable  cases,  316 
on  summary  proceedings,  486 

depositions,  316 

binding,  over  witness,  318 

remand,  discharge  or  committal  for  trial,  318 

bail,  319 

refusing  or  delaying  bail,  321 

proceedings  against,  496 ;  v.  Summary  Convichox. 

protection  of,  485 
Mails  :  v.  Post  Office. 
Maim, 

wounding,  &c,,  181 

animals,  275,  276 
Maintenance,  84 
Maintenance  by  Husband  of  Deserted  Wife,  178,  481 
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Mala  in  se  and  Mala  quia  Prohibita,  5 

as  a  test  of  the  responsibility  of  ambassadors,  27 
Malice, 

equivalent,  in  legal  signification,  to  criminal  intention,  1 1 

when  presumed,  12 

active  or  positive,  passive  or  negative,  12 

express  or  implied,  12,  153 

in  libel,  99,  loi 

presumed  in  homicide,  143 

aforethought  {jprepense)^  in  murder,  152 
Malicious  Injury  :  v.  Arson. 

to  houses  by  explosion,  271 
by  demolishing,  271 
in  case  of  tenants,  272 

to  manufactures  and  machinery,  272 

mines,  272 

vessels,  273 

lights,  buoys,  wrecks,  <fec.,  273 

sea  and  river  banks,  273 

bridges,  viaducts  and  aqueducts,  274 

turnpikes,  274 

walls,  gates,  &c.,  274 

railway  trains  and  telegraphs,  274,  275 

electric  line  or  work,  275-' 

ponds  and  fish,  275 

animals,  275,  276 

trees  and  plants,  276,  482 

hopbinds,  277 

works  of  art,  277 

as  to  any  other  property  if  damage  exceeds  ;^5,  277 
if  it  does  not  exceed  ;;^5,  278,  482 

making  a  dangerous  or  noxious  thing  with  intent,  &c.,  278 

necessary  to  show  that  defendant  acted  intentionally,  277 

unnecessary  to  prove  particular  malice,  279 

summary  jurisdiction  as  to,  482 
Mandamus  to  Magistrate, 

to  issue  summons,  485 

to  state  a  case,  494 

none  to  Quarter  Sessions  to  state  a  case,  302 
Manslaughter,  154 

voluntary,  155 

distinguished  from  homicide  se  defendendoj  156 
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Manslaughter — continued. 

involuntary,  156 

negligence,  157 

accessories  before  the  fact,  158 

punishment,  158 

by  fighting,  158 

by  correction,  159 

while  doing  an  unlawful  act,  159 
a  dangerous  act,  159 

of  officers  of  justice,  160 

by  officers,  160 

states  of  mind  constituting  manslaughter,  161 
Man-Trap,  setting,  141 
Manufactures, 

offensive  or  dangerous,  are  nuisances,  128 

larceny  of  goods  in  process  of,  213 

malicious  injuiy  to,  272 
Margarine,  132 
Market  Overt,  448 

Marriage,  forging  licence  or  certificate,  258 
Married  Women's  Property  Act, 

larceny  by  husband  or  wife,  206 

evidence  in  proceedings  under,  393 
Married  Woman  :  v.  Wife. 
Master  may  be  liable  in  certain  cases  for  offences  of  servant, 

14,  130 
Matrons,  jury  of,  469 

Mayhem,  181 

Medal,  making,  to  resemble  coin,  58 

Meeting-House  :  v.  Public  Worship. 

Menaces  :  v.  Threats. 

Mens  Be  a,  14 

Merchandise  Marks  Act,  1887,  no 

search  warrants  under,  311 
Metal,  <&c., 

belonging  to  house,  larceny  of,  192 

purchasing  less  than  specified  quantities  of  old,  286 
Mill,  setting  fire  to,  266 
Mine, 

regulations  as  to,  133 

larceny  from,  193 

setting  fire  to,  268 
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Mine — contimted, 

malicious  injury  to,  272 
Minimum  Punishments,  abolished,  452 
Misadventure,  homicide  by,  148 
Miscarriage,  attempts  to  procure,  171 
Misdemeanor, 

distinguished  from  felony,  7 

meaning  of  the  term,  8 

further  points  in  which  it  differs  from  felony,  9 

compounding,  87 

verdict  for,  though  facts  show  felony,  440 

usual  punishment  for,  453 
Misfortune,   or  Mishap,   as  an    exemption    from  criminal 

responsibility,  24 
Misjoinder  op  Counts  :  v.  Counts. 
Misnomer  :  v.  Name. 
Misprision, 

meaning  of,  7 

of  treason,  44 

of  felony,  88 
Mock  Auction,  larceny  by  means  of,  202 
Money  Orders,  larceny  of,  194 

forgery  of,  259 
Moral  Nature  of  an  act  does  not  determine  whether  it  ia 

criminal,  4,  61,  119 
Morals,  offences  against  public,  119 
Motive, 

may  explain  the  intention  but  does  not  determine  the 
quality  of  an  act,  1 1 

absence  of,  does  not  prove  insanity,  1 9 
Municipal  Election, 

false  declarations  as  to,  75 

bribery,  &c.,  at,  81 
Murder, 

definition,  150 

the  offender  must  be  of  sound  memory  and  discretion,  151 

the  unlawful  killing,  151 

cause  of  death,  151 

time  of  death,  152 

finding  the  body,  152 

deceased  must  have  been  a  reasonable  creature,  in  being, 
and  under  the  king's  peace,  152 
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'^AvKDER—cantiniied. 

the  malice  aforethought,  152 

express  and  implied  malice,  153 

punishment,  154  ' 

accessories  after  the  fact,  154 

murder  in  fighting,  147,  158 

in  correction,  148,  159 

whilst  doing  another  act,  158,  159 

of  officers  of  justice,  160 

by  officers,  145,  160 

states  of  mind  constituting  murder,  161 

attempt  to  murder,  162 

conspiracy  to  murder,  118 

inciting  to  murder,  116 
Mute, 

advising  prisoner  to  stand,  S^ 
prisoner  standing,  361 
Mutiny,  inciting  to,  51,  53 


N. 

Kame  of  prisoner  in  indictment,  326 
National  Church,  offences  against,  64 
Nations,  offences  against  the  law  of,  35 
Navigable  :  v.  River  ;  Admiralty. 
Navy,  offences  in,  51,  53 
Neglect  to  Provide,  <fec., 

for  apprentices  or  servants,  186 

lunatics,  188 
Negligence, 

sometimes  amounts  to  legal  malice,  1 2 

causing  manslaughter,  157 
New  Trial, 

when  granted,  464 

how  obtained,  465 
Newspapers  and  Libel,  47,  102,  103 
Nbwsvendors  and  Libel,  ioi 
Night,  under  the  Larceny  Act,  247 
Nisi  Prius,  commission  of,  294 
Nonconformity,  64 
NoN  Compos  Mentis  :  v.  Insanity. 
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Not  Guilty  :  v.  General  Issue. 
Notice, 

to  produce,  434 

of  additional  evidence  at  trial,  400 
Noxious  Thing, 

administering,  182 

with  intent  to  cause  miscarriage,  171 
Nuisance, 

common  or  public,  126 

abatement  of,  127 

to  highways,  <fec.,  127 

offensive  trades,  &c.,  128 

when  caused  by  works  authorised  by  statute,  128 

houses  as,  129 

lotteries,  129 

miscellaneous,  130 

who  is  liable  for,  14,  130 
Number  of  Witnesses, 

in  treason,  404 

in  perjury,  404 

in  offences  against  the  Criminal  Law  Amendment  Act, 
1885,  404 


O. 

Oath, 

nature  of,  in  perjury,  70 

of  juror,  384 

or  affirmation  of  witness,  70,  316,  399 

Scotch  form  of,  399 

administering  unlawful  oaths,  47 
voluntary  oaths,  74 
Obliterating  Crossings  on  Cheques,  258 
Obscene  Book,  Print,  <S^.,  exposing,  122 
Obstructing  Lawful  Arrest,  &c.,  69 
Obtaining  Money,  tkc., 

by  means  of  forged  instrument,  265 

by  false  pretences :  v.  False  Pretences. 
Offence, 

contrasted  with  crime,  6 

against  the  law  of  nations,  35 

against  the  Government  and  sovereign,  39 
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Offbncjb — continued. 

against  religion,  6i 

against  public  justice,  65 

compounding,  85 

against  the  public  peace,  91 

against  public  trade,  106 

against  public  morals,  health,  and  good  order,  1 19 

relating  to  game,  138 

of  a  private  nature,  or  against  individuals,  142 

against  the  person,  143 

against  the  property,  190 

first  offences,  probation,  452 

prevention  of,  280  ;  v.  Prevention  . 
Offensive  Trades,  128 

Offenders,  photographing,  285  ;  n  Habitual. 
Office, 

bribery  of  those  in,  76 

trafficking  in  public,  76 
Officer,  Peace, 

allowing  escape,  65 

assaulted  in  execution  of  duty,  69,  185 

refusing  to  aid,  69 

killing  those  resisting,  4&c,  in  execution  of  duty,  144,  160 

when  guilty  of  murder  or  manslaughter,  145,  160 

larceny  by,  214 

arrest  by,  on  warrant,  309 
without  warrant,  311 

bribery  of,  76 
Officer,  Public, 

attempt  to  bribe,  81,  82 

misconduct  of,  89 

larceny  by,  214 

embezzlement  by,  228,  233 
Official  Secrets,  disclosure  of,  59 
Onus  Probandi,  417 
Order  for  Monet,  &c,, 

larceny  of,  194 

forging,  258,  259 
Order  of  Magistrate,  forging,  258 
Ore,  larceny  of,  193 

OXTTLAWRY,  354 

consequences  of,  354 


558  INDEX. 

Outlawry — coniinvsd. 

reversal  of,  355 
Overt  Act,  in  treason,  41,  43,  46 
Ownership  of  Stolen  Goods, 

in  indictment  how  laid,  199,  326 
Oxford  University  Courts,  303 
Oyer  and  Terminer, 

courts  of,  292 

commission  of,  294 
Oystters,  stealing,  dragging  for,  &c.,  198 


P. 

Pains  and  Penalties,  bill  of,  287 
Palmistry,  63 
Panel  of  Jurors,  378 
Pardon, 

not  pleadable  to  an  impeachment,  288 
when  may  be  pleaded,  370 
when  the  sovereign  cannot  pardon,  470 
how  given  and  construed,  470 
conditional,  470 :  v.  Licence. 
effect  of,  470 
Parliament, 

high  court  of,  287 
bills  of  attainder,  287 

proceedings  on  impeachment  or  indictment,  288 :  v.  Lord 
High  Steward. 
Parliamentary  Election, 

false  declarations  as  to,  75 
bribery,  treating,  undue  influence,  &c.,  at,  77 
forging  documents  relating  to,  259 
Parol  :  v.  Evidence. 
Partial  Insanity,  i  9 
Partners, 

embezzlement  by,  206 
goods  of,  ownership  how  laid,  327 
Passenger  :  v.  Railway. 
Pauperis,  defence  informd,  445 
Pawnbroker, 

advertising  reward  to,  for  goods  stolen,  87 


I 
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Pawnbbokeb — continibed. 

receiving  stolen  property,  224 

search  warrant,  310 

arrest  by,  313 

compensation  to,  for  goods  ordered  to  be  given  up,  45 1 
Peace,  commission  of  the,  294,  299 
Peace,  keeping  the  :  v.  Keeping. 
Peace  Officer  :  v.  Officer. 
Peace,  offences  against  the  public,  91 
Pedioree,  proof  of,  424 
Peers,  modes  of  trial  of,  288 
Peine  forte  et  dure,  361 
Penal  Servitude, 

being  at  large  during  term  of,  67 
where  tried,  346 

as  a  punishment,  455 

shortest  term,  456 
Penal  Statute,  time  limited  for  information  or  indictment 

on,  334  :  V,  Information. 
Penetration,  proof  of,  in  rape  will  suffice,  165 
Per  Infortunium,  homicide,  148 
Peremptory  Challenge  :  v.  Challenge  of  Jurors. 
Perjury, 

definition,  70 

punishments  of,  applied  to  other  false  oaths  and  affirma- 
tions, 70   . 

nature  of  the  oath,  70 

it  must  be  taken  falsely,  wilfully,  and  absolutely,  7 1 

materiality  of  matter  sworn,  72 

acts  not  amounting  to  perjury,  72 

sufficient  to  prove  one  assignment,  72 

application  of  Vexatious  Indictments  Act,  73 

two  witnesses  must  be  called,  73 

punishment,  73 

subornation  of,  74 
Perpetuation  of  Testimony,  433 
Person,  stealing  from  the,  217 
Personation,  False, 

punished  at  common  law  as  a  cheat,  243 

of  seamen  and  soldiers,  244 

of  owners  of  stock,  (fee,  244 

to  obtain  property  generally,  245 


56o  INDEX. 

Personation,  False — continued, 
of  bail,  245 
of  voters,  78,  79 

Petty  Sessional  Court,  486 

Petty  Treason,  now  regarded  simply  as  murder,  39 

Petty  Jury, 

who  are  liable  to  serve,  376 

who  exempt,  377 

fining  for  non-attendance,  377 

challenge  {q.  v.),  378 

exclusion  by  crown,  380 

tales  in  case  of  insufficient  number,  381 

death,  illness,  &c.,  of,  382 

separation  of  jury  if  trial  not  concluded,  382 

special  jury,  382 

jury  de  medietcUe,  304,  383 

swearing  the  jury,  384 

view  of  locus  in  quo,  446 :  v.  Embracery  ;  Verdict. 

Petty  Larceny,  formerly  distinguished  from  grand,  199 

Petty  Sessions  :  v.  Magistrate. 

Photographino  Offenders,  285 

Physical  Compulsion,  an  exemption  from  criminal  responsi- 

bility,  24 
Pigeon  :  v.  Bird, 

Piracy, 

at  common  law,  35 

by  statute,  36 

punishment,  37 
Place  of  Offence,  when  must  be   specially  stated   in   the 

indictment,  327 
Place  of  Trial, 

general  rule  as  to,  342 

exceptions,  342 

if    crime  committed   partly    in    one   county,    partly   in 
another,  344 

upon  journey,  345 

receivers,  where  tried,  345 

accessories,  345 

being  at  large  during  sentence  of  penal  servitude,  346 

offences  committed  abroad,  346 

in  detached  parts  of  counties,  347 


INDEX.  5^1 

Plant, 

larceny  of,  193,  276,  482 

destroying,  276,  482 
Play,  fraudulent  winning  at,  punishable  as  false  pretences,  243 
Pleas, 

names  and  order  of,  365 

how  many  may  be  resorted  to,  365 

to  the  jurisdiction,  366 

in  abatement,  367 

special  pleas  in  bar,  367 

judgment  thereon,  368 

autrefoia  acquit,  368 

au^foia  convict^  369 

autrefois  attaint,  370 

pardon,  370 

general  issue  of  not  guilty,  370 

plea  of  justification  in  libel,  97,  371 
Pleas  of  the  Crown,  origin  of  the  term,  5 
Pledge  by  Factor,  <fec,,  of  Goods  intrusted,  230,  447 
Poaching  :  v.  Game. 
Pocket-Picking,  209,  217 
Poison,  administering,  kc,,  182 
Police  Officer  :  v.  Officer. 
Police  Supervision  ;  v.  Supervision. 
Polls,  challenge  to  the :  v.  Challenge. 
Pond,  malicious  injury  to,  275 
Posse  Comitatus,  94,  309 
Possession  :  v.  Taking. 

having  counterfeit  coins  in,  57 

goods  to  which  forged  trade-marks,  &c.,  have  beenapplied,  1 1  o 

stolen  dogs,  198 

recent  possession  of  stolen  goods,  224 

instruments,  <bc.,  for  forging,  263,  264 
for  housebreaking,.  252 

distinguished  from  property,  191 
Poor  Office, 

larceny,  &c.,  in  relation  to,  218 

in  case  of  employ ^Sy  218 
of  any  person,  218 

maliciously  opening  letters,  218,  219 

property  laid  in  Postmaster-General,  219 

telegrams  regarded  as  post  letters,  219 

2  N 
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Post  Office — corUhitied, 

receiving,  &c.j  post  letters,  <kc.,  222 

venue  in  robbery  of  mails,  &c.,  343 

sending  indecent  or  offensive  postal  packet,  122 
Postponement  of  Trial,  446 
Poundbreach,  68 
Power  of  Attorney, 

embezzlement  by  person  intrusted  with,  231 

forgery  of,  257 
Practice  :  v.  Arrest,  Magistrate,  Prosecution,  Inbichiknt, 

Process,    Certiorari,    Trial,    Pleas,    Witness.    Evi- 
dence, Examination  of  Witnesses,  New  Trial,  Error, 

Summary  Convictions,  &c. 
Praemunire,  60 

Preqnancy  of  woman  sentenced  to  death,  469 
Presentment,  324 
Presumptions  classified,  431 
Presumptive  Evidence,   distinguished  from  direct,  429:   v. 

Circumstantial. 
Pretences:  v.  False  Pretences. 
Prevention  of  Crime, 

by  giving  security  {q.  v.),  280 

general  measures  for,  284 
Prevention  of  Cruelty  to  Children,  186 

to  lunatics,  188 

to  animals,  275,  276 
Previous  Conviction, 

evidence  of,  on  indictment  for  receiving,  222 

when  count  may  be  added  for,  333,  441 

how  proved,  432,  442 

when  evidence  of,  may  be  given  before  subsequent  con- 
viction, 222,  422,  441 

when  defendant  may  be  cross-examined  as  to,  394 

punishment  for  offences  after : 

in  offences  under  Larceny  Act,  453 
in  uttering  coin,  &c.,  454 

sentence  of  police  supervision  after,  459 
Priest,  confession  to,  398 
Principal, 

distinguished  from  accessory,  28,  29 

in  the  first  degree,  28 

in  the  second  degree^  28 
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lE^RiNCiPAL — corUinited, 

all  are  principals  in  treason,  32 

as  to  misdemeanor,  33 
f  BISON,  breach  of,  66 
IPbisonbr, 

allowing  or  aiding  to  escape,  65,  66 

presence  of,  at  trial,  9,  362 

statement  by,  before  magistrate,  317 

at  trial,  387 

cannot  be  interrogated  unless  he  gives  evidence  on  his  own 
behalf,  392 

evidence  of,  392,  394 :  v.  Witness. 

property  of,  after  conviction  for  felony,  450,   463:  v. 
Punishment. 
Pkivateeeing  Abolished,  36  n. 
I^RiviLEGED  Communications, 

in  libel,  98 

between  solicitor  and  client,  397 
Pbobation  of  Fibst  Offenders,  452,  474 
Process,  352 

warrant  by  magistrate,  352 

bench  warrant,  353 

venire  /adaSf  353 

distringas,  353 

capias,  353 

outlawry,  354 

on  informations,  355 
Proclamation  under  Riot  Act,  93 

Procuration,  making,  accepting,  bill,  <fec.,  by,  without  autho- 
rity, 258  n. 

of  girls  or  women,  under  Criminal  LawAmendment  Act,  168 
Profanation  of  the  Sabbath,  63 
Profane  Swearing,  6$ 
Prohibition,  to  magistrate,  367 
Promissory  Note  :  v.  Bill  of  Exchange 
Property,  distinguished  from  possession,  191 

found  on  prisoner,  450 :  v»  Goods  ;  Ownership, 

in  possession  of  police,  45 1 
Prosecutions, 

modes  of,  324 

director  of  public,  340 
Provocation,  reducing  homicide  to  manslaughter,  155,  161 
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Public  Buildings,  setting  fire  to,  267 
Public  Company  :  t;.  Companies. 
Public  Health,  morals,  dx;.,  offences  against,- 119 
Public-house,  keeper  of,  lodging  thieves,  223 

may  be  liable  for  act  of  servant^  14 
Public  Justice,  offences  against^  65 
Public  Nature,  offences  of  a,  35 
Public  Office,  Officeb  :  v.  Office,  Officeb, 
Public  Peace,  offences  against,  91 
Public  Prosecutions,  director  of,  340 
Public  Stores,  unlawful  dealings  with,  52 
Public  Trade,  offences  against,  106 
Public  Worship, 

disturbing,  &c,,  62,  185 

brawling,  63 
Publication  of  Libel,  100 
Punishment, 

general  nature  of,  i 

the  test  whether  a  proceeding  is  civil  or  eriminal,  4 

minimum  punishments  abolished,  452 

probation  of  first  offenders,  452 

for  felonies,  452 

after  previous  conviction,  453,  454 

for  misdemeanors,  453 

several  terms,  either  concurrent  or  continuous,  454 

punishments  enumerated,  454 

death,  455,  472 

penal  servitude,  455 

imprisonment,  456 

fine,  456 

hard  labour,  457 

whipping,  457,  478 

police  supervision,  459 

recognizances  and  sureties,  459 

reformatory,  460 

industrial  school,  460 

of  criioinal  habitual  drunkards,  461 

forfeiture  of  property  abolished,  462 
of  office,  462 

property  of  felon  administered^  463 

payment  of  costs  and  compensation  by  prisoner,  409, 463, 49 1 

on  summary  conviction,  489 
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-QuABREL,  killing  in  sudden,  155 

<2uABTEB  Sessions  fob  the  County,  298  :  t\  Borough  Sessions. 

time  of  holding,  398 

who  compose  the  court,  299 

jurisdiction,  299 

crimes  not  triable  at,  299 

appeals  to,  against  summary  convictions,  301,  491 

review  of  proceedings  of,  302,  465,  467 

bail  by,  322 
<2uA8HiNG  Indictment,  328:  v.  Indictment. 
Quay  :  v.  Dock. 
"Queen  :  t;.  Sovereign. 
Queen's  Bench  Division,  290 

original  jurisdiction,  290 

transferred  jurisdiction,  291,  356 

mode  of  trial,  291 

new  trial  in,  464 

supersedes  other  courts,  292 

bail  by,  322 

review  of  proceedings  of  inferior  courts,  356,  465,  494, 

495 
Queen's  Evidence,  363 

Qui  Tam,  35  n. 

"Quorum,  justices  of  the,  299 


R. 

Babbits  :  v.  Game. 
Bailway, 

offences  endangering  passengers  ou^  183,  274 

setting  fire  to  buildings  of,  266 

malicious  injury  to  trains,  bridges,  &c,,  274 
to  telegraphs,  275 

offences  committed  on,  where  tried,  345 
Bapb,  164 

who  cannot  be  convicted  of,  164 

essentials  of  the  crime^  164 

credibility  of  testimony  of  the  woman,  165 
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Rape — eontintied. 

attempt,  165 

evidence  of  defendant's  wife,  166 

punishment,  166 
Real  Propsbtt,  at-  common  law  not  the  subject  of  larceny, 

191 
Receipt,  forging,  258 
RscsiyiNG  Stolen  Goobs,  220 

goods  obtained  by  false  pretences,  220 

when  a  felony,  when  a  misdemeanor,  220 

if  felony,  offender  tried  as  accessory,  or  as  committer  of  a 
distinct  felony,  220 

evidence,  221 

guilty  knowledge,  221 

evidence  of  previous  conviction,  222,  333 

of  other  stolen  goods  found  in  prisoner's  possession,  221 

post  letters,  &c.,  222 

punishment,  222 

any  number  of  receivers  may  be  charged  by  same  indict- 
ment, 223 

pawnbrokers,  224 

when  property  stolen  abroad,  224 

count  for  larceny  may  be  added,  223,  332 

where  tried,  345 
Recent  Possession,  224 
Recognizance, 

nature  of,  281 

for  keeping  the  peace,  282 

for  good  behaviour,  283 

forfeiture  or  estreat,  281,  283 

of  witness  to  appear  at  trial,  318,  406 

may  be  required  from  those  convicted  of  crimes  under  the 
Consolidated  Acts,  459 
Recommendation  to  Meect,  441 
Recobdeb, 

of  London,  at  C.  C.  0.,  297 

of  borough,  302 
Record, 

courts  of,  what  are,  90 

criminal  dealings  with,  SS 

stealing,  injuring,  obliterating,  te.,  195 

forging,  Ac.,  258 
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Heoobd — continued. 

how  proved,  431,  433 

making  up  formal,  372 
Re-examination  :  v.  Examination. 
Refobmatobt,  460 

for  habitual  criminal  drunkards,  461 
Rbfbbshing  Memory  of  witness,  414 
Register, 

of  births,  marriages,  deaths,  false  declarations  as  to,  75 

forging,  false  entry,  &c.,  259 

of  deeds,  forging  certificate  relating  to,  259 
Registered  Design,  piracy  of,  11 1 
Religion, 

offences  against,  61 

want  of,  does  not  now  render  incompetent  to  give  evidence, 

399 
Religious  Impostors,  63 

Remand  of  accused  by  magistrate,  318 

Replication  to  Flea,  366 

Reply,  right  of,  by  counsel  for  prosecution,  386 

Reprieve,  469 

Rescue,  68 

distinguished  from  escape,  &d  65 
Res  GESTiE,  hearsay  admitted  as  evidence  if  part  of,  425 
Responsibility,  exemptions  from  criminal,  z6 
Restitution, 

in  forcible  entry  and  detainer,  105 

of  goods  stolen,  446 

obtained  by  false  pretences,  448 
Returning  from  Penal  Servitude  :  v.  Penal  Servitude 
Reversal  of  Judgment,  465 :  v.  Writ  of  Error. 
Reward, 

for  apprehension  of  offender,  314 

taking,  for  helping  to  property  stolen,  <&c.,  86 

improperly  advertising  for  return  of  such  property,  86 

for  helping  to  recover  stolen  dog,  198 
Right,  Claim  of,  a  defence  in  larceny,  200,  209 

on  charge  of  demolishing,  &c.,  272 

on  charge  of  wilful  damage,  278 

ousts  j\insdiction  of  magistrates,  475 
Ring-Dropping,  202 
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Riot,  91 

killing  by  officers  in  suppressing,  when  justifiable,  144 
Riot  Act, 

proclamation  under,  93,  145 

RiVEB, 

nuisance  to,  127 

destroying  banks,  weirs,  4&c.,  273 
Robbery, 

on  high  seas  is  piracy,  35 

definition,  214 

gist  is  the  force  or  bodily  fear,  214 

possession  of  the  property  must  be  obtained,  216 

taking  must  be  from  the  person,  or  in  the  presence,  216 

punishment,  216 

assault  Mdth  intent  to  rob,  217 

verdict  of  assault  with,  <&c.,  on  indictment  for  robbery,  217 
Rogue  and  Vagabond,  134 
Rout,  92 

RUMOUBS, 

spreading  faJse,  to  enhance  or  lower  prices,  1 14 


S. 

Sabbath,  profanation  of,  63 

Sacrilege,  253 

Sailor  :  v.  Navy  ;  Seaman. 

Sale  op  Food  and  Drugs  Act,  1875,  '3^ 

Sanctions  :  v.  Punishment. 

attendant  on  civil  injuries  and  on  crimes,  i 
Savings  Bank,  appropriation  of  money  by  officers,  235 
Scienter  :  v.  Guilty  Knowledge. 
Sea, 

sending  unsea worthy  ship  to,  136 

neglect  of  duty  by  masters,  <&c.,  of  ships  at,  136 

ofiences  committed  at :  v.  Admiralty. 
Sea-wall,  damaging,  273 
Seal,  forging  great,  or  privy,  257 
Seaman, 

forcing  on  shore,  184 

leaving  behind,  (fee,  184 

false  personation  of,  244 
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Search, 

for  game,  guns,  <&c.,  140 

for  stolen  property,  286,  310 
Sbabgh  Wabrant,  310 
Sboondabt  Evidence,  422 
Second-hand  Evidenoe  :  v.  Hearsay. 

SECURIT7, 

giving,  280,  459 

nature  of  the  recognizance,  281 

forfeiture,  281,  283 

by  whom  and  of  whom  demcmded,  281 

proceedings  if  granted  by  justices,  282 

for  keeping  the  peace  {q.  v.),  282,  459 

for  good  behaviour  (y.  t?.),  283,  459 
Security,  Valuable:  v.  Valuable  Security. 
Se  Defendendo, 

homicide,  146,  162 

distinguished  from  manslaughter,  148,  156 
SsDinoNy 

what  constitutes,  46  * 

truth  of  seditious  libel  no  defence,  47 
Seeds,  adulterating  or  killing,  132 
Self  defence  :  v,  Se  Defendendo. 
Selling  counterfeit  coin  at  lower  value,  56 
Sending  Threatening  Letters  :  v.  Threatening. 
Sending  unseaworthy  ship  to  sea,  136 
Sentence  :  v.  Judgment  ;  Punishment. 
Separation,  judicial,  after  aggravated  assault,  178,  481 
Servant, 

assault  on  and  neglect  to  provide  for,  1 86 

taking  master's  com,  <&c.,  210 

larceny  by,  212 

embezzlement  by,  226 

forging  or  giving  false  character  of,  260  n. 
Sessions:  v.  Borough  Sessions;   Quarter  Sessions;  Magis- 
trate. 
Setting  Fire  :  v.  Arson. 
Settlement,  Act  of,  violating  provisions  of,  42 
Severance, 

turning  real  into  personal  property,  192 

must  take  place,  to  constitute  asportation,  209 
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Sheep  Stbauko,  198 

killing,  maiming,  &c.,  275 
Sheriff, 

arrest  by,  311 

extortion  and  misconduct  by,  89 
Sheriff's  Toubn,  304  n. 
Ship  :  v.  Wreck. 

forfeiture  of,  for  offence  against  Foreign  Enlistment  Act,  50 

sending  to  sea  in  unseaworthy  state,  136 

neglect  of  duty  by  master  as  to  lights,  <Src.,  or  in  case  o£ 
collision,  136 

stealing  from  vessel  in  harbour  or  on  river,  4!i!;c.,  213 
in  distress  or  wrecked,  213 

setting  fire  to,  casting  away,  destroying,  268 

setting  fire  to  vessel  of  war,  269 

to  vessel  in  docks  of  port  of  London,  269 

damaging  vessel  by  explosion  or  otherwise,  273 

endangering,  by  removing  signals,  buoys,  <ibc.,  273 
Shipbuildino,  Illegal  :  v.  Foreign  Eklisteent  Act. 
Shipwreck  :  v.  Wreck. 
Shootino, 

at  the  Queen,  45 

at  revenue  vessels  or^officera,  106 

at  any  person  with  intent,  kc,  181 
Shop, 

breaking  into,  252 

setting  fire  to,  266 
Signal, 

tampering  with,  with  intent  to  endanger  vessel,  273 

interfering  with  railway,  183,  274 
Silk, 

larceny  of,  in  process  of  manufacture,  213 

injury  to  manufactures  or  machines,  272 
SiMiLiTEB,  adding  the,  371 
Simple     Larceny    distinguished    from    compound,    190:  «. 

Larceny, 
Slander,  indictable,  99 
Slaves,  offences  as  to,  37 
Smuggling, 

forfeitures  and  penalties,  106 

procuring  persons  to  assemble  for,  106 

shooting  at  revenue  vessels  or  officers,  106 
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Smuggling — oontintied, 

making  signals  to  smuggling  vessels,  io6 

time  limited  for  prosecution,  107 
SooiETiES,  Unlawful,  47 
Sodomy  :  r.  Unnatural  Offence. 

SOLDISBy 

false  personation  of,  244 
desertion,  <bc.,  519  53 
punishable  by  civil  court,  53 

SOLICITOB, 

embezzlement  by,  231 

when  incompetent  to  give  evidence  against  client,  397 
Sovereign, 

incapable  of  committing  crime,  26 

offences  against,  39 

attempt  to  alarm  or  injure,  44 

compassing,  or  imagining  the  death,  (fee.,  of,  40,  45 

levying  war  against,  40,  41,  45 

various  contempts,  and  high  misdemeanors  against,  60 
Special  Case  :  v.  Case. 
Special  Commission,  295 
Special  Jury,  382 
Special  Plea  :  v.  Pleas. 
Spring-gun,  setting,  141 
Stabbing  :  v.  Wounding. 
Stable,  setting  fire  to,  266 
Stack,  setting  fire  to,  268 

Stamps,  forging  Inland  Ke venue  and  Postage,  259 
Standing  Mute  :  v.  Mute. 
Starving,  homicide  by,  151,  158 
Statement  in  Indictment,  326 

as  to  name,  326 

ownership,  326 

time,  327 

place,  327 

technical  words  in,  328 
Station,  setting  fire  to,  266 
Statute, 

crimes  by,  5 

when  makes  an  act  an  indictable  crime,  6,  325 

how  proved,  431 
Stealing  Children,  174 
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Steward,  Lord  High  :  v.  Lord  High  Steward. 

Stock, 

false  personation  of  owners  of,  244 

forging  transfer  of,  257 

forging  stock  certificates    for  payment    of  ,  interest   of 

National  Debt,  259 
Stolen  Property,  Receiving  :  v.  Receiving  ;  Search. 

restitution  of,  446 
Stores  :  v.  Public  Stores. 
Strangle,  attempt  to,  with  intent,  &c.,  182 
Straw,  setting  fire  to,  268 
Subornation  op  Perjury,  74 
SuBP(ENA,  406 

consequence  of  not  obeying,  407 
Suffocate,  attempt  to,  with  intent,  &c.,  182 
Suicide,  149 

advising  to  commit,  150 
attempt  to  commit,  150 
Suing  in  name  of  fictitious  plaintiff,  84    • 
Summary  OoNvicnoNS,  473 

jurisdiction,  &c.,  of  magistrates,  473 
is  local,  475 

how  many  required,  475 
no  jurisdiction,  where  claim  of  right,  475 
power  of  mitigating  punishment,  474 
right  to  trial  by  jury,  476 

classification  of  offences  dealt  with  summarily,  477 
offences  by  children,  478 
young  persons,  478 
adults,  479 
small  larcenies  and  embezzlements,  479 
common  assaults  and  batteries,  480 
larcenies  not  indictable,  482 
small  wilful  injuries,  482 
offences  relating  to  game,  483 
proceedings,  483 
the  information,  484 
summons,  484 
mandamus,  485 
warrant,  485 

hearing  in  absence  of  accused,  486 
the  hearing,  486 
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SiTMHABY  Convictions — conHnued. 
"  open  court,"  486 
"  petty  sessional  court,"  487 
one  party  not  appearing,  487 
proceedings  at  hearing,  488 
conviction  or  dismissal,  488 
enforcing  fines,  489 
costs,  490 
appeal,  491 

to  quarter  sessions,  301,  491 
case  stated  to  superior  court,  494 
irregular  commitment,  495 

removal  to  Queen's  Bench  Division  hy  certiorari^  495 
proceedings  against  magistrates,  496 
summary  jurisdiction  depends  entirely  on  statute,  496 

SuHMINO-nP  OF  THE  JUDOE,  390 

Summons, 

foi^ery  of,  258 

issue  of,  308 

form  of,  308 

to  person  charged  with  summary  offence,  484 

to  secure  attendance  of  witness,  486 
Sunday  :  v.  Sabbath. 
Supervision  of  Police,  459 
SupPLiCAvrr,  writ  of,  281 
Sxtpbeme  Court  of  Judicature  Acts, 

proceedings  in  error  under,  467 
Sureties:  v.  Bail;  Becoonizance. 
Suspicion, 

arrest  by  constable  on,  312 

by  private  person,  313 
Swearing,  profane,  63 
'^  Swearing  the  Peace,"  283 


T. 

Taking,  in  larceny, 

actual,  or  constructive,  200 
what  amounts  to,  208 
hicri  cauad,  210 
in  robbery,  216 :  v.  Larceny. 
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Tales  db  CiRCUMSTANTiBrs,  381 


stealing,  &Cy  messages,  218,  219 
<iiar*lnKifig  or  interoepting  messages,  220 
forging  telegrams,  259 
injury  to,  275 
Tenani^ 

larceny  by,  212 

demolishing  buildings,  or  severing  fixtures,  272 

Tenast  in  Comhon,  larceny  by,  212 
Thsit:  v.  Larceny. 
Theft  Bote,  86 

Thbeatening  Letter, 

to  bum,  kill,  dux,  sending,  95 

¥rith  intent  to  extort  money,  <Sx.,  95 

accusing  of  crime,  in  order  to  extort,  96 
Threats  :  v.  Robbery. 

in  order  to  extort  money,  95 

in  order  to  procure  execution  of  deed,  &c.,  96 

to  publish  libel  in  order  to  extort,  104 

stealing  in.  dwelling-house  with,  254 

in  robbery,  214 

used  to  witness,  83 

to  prevent  goods  being  taken  to  market,  114 

Ticket  of  Leave  :  v.  Licence. 

Time, 

when  of  essence  of  crime,  327 

limited  for  prosecution  in  certain  cases,  334 

of  trial,  <kc.,  359 
Title-deeds, 

at  common  law  not  subjects  of  larceny,  192 

otherwise  by  statute,  1 93 

forgery  of,  257 
Tools, 

making  coining,  58 

conveying,  out  of  Mint,  58 

search  for,  and  seizure  of,  58 

used  for  forging  trade -marks,  no 

hiding  or  hindering  in  use  of,  in  trade  dispute,  112 

possession  of,  at  night  for  housebreaking,  252 
Torts  contrasted  with  Crimes,  2 
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Tbade, 

offences  against  public,  1 06 

unlawful  interference  with,  by  combinations,  &c^,  1 1 1 

trade  union,  112 

acts  criminally  punishable,  112 

conspiracy  in  connection  with  trade  disputes,  113 

assault  to  obstruct  sale,  <bc.,  of  grain,  113 

spreading  false  rumours  to  enhance  or  lower  prices,  114 

preventing  goods  from  being  brought  to  market,  114 
Trades,  offensive  or  dangerous,  are  nuisances,  1 28 
Trade-Marks, 

counterfeiting  and  falsely  applying,  no 

punishment,  no 
Trade  Union,  112 :  v.  Trade. 
Training,  illegal,  52 

Transportatioit,  penal  servitude  substituted  for,  455 
Treason^ 

why  termed  "  high,"  39  n. 

classification  of  acts  of,  39 

the  statute  25  Edw.  3,  40 

compassing,  &c,,  death  of  sovereign,  <&c.,  40,  45 

violating  king's  wife,  <&c.,  40 

levying  war,  40,  41,  45 

adhering  to  sovereign's  enemies,  40,  42 

slaying  the  Chancellor,  tbc.,  40 

counterfeiting  the  Great  Seal  and   coinage  offences  no 
longer  treason,  40 

additions  to  the  list  of  acts  which  are,  42 

time  limited  for  prosecution,  43,  334 

prisoner  may  have  copy  of  indictment  and  list  of  wit- 
nesses, 43 

the  overt  act,  41,  43 

prisoner's  defence,  43 

punishment,  43 

evidence  of  other  overt  acts  may  be  given,  420 

misprision  of,  44 
Trsason-felont,  45 
Treasure  Trove,  concealment  of,  59 
Treating  at  Elections,  78 
Trees, 

larceny  of,  193,  482 

setting  fire  to,  268 
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Trees — continued. 

damaging,  <fec.,  276,  482 
Trespass,  iarceny  distiBguished  from,  209 
Trial,  384 

offences  interfering  with  free  administration  of  justice  at, 

place  of,  342 

time  of,  359 

modes  of,  375 
Triers,  in  case  of  challenge  of  jurors,  379 
Trustee,  embezzlement  by,  232 

sanction  of  Attorney-General  required  on  prosecution  of, 
232 
Truth, 

of  seditious  libel,  no  extenuation,  47 

of  defamatory  libel,  97 
Turnpike,  destroying  gates,  bars,  (be.,  274 


U. 

Undue  Infujbnce  at  Elections,  78 

Uniybrsity  Courts,  303 

Unlawful  Assemblies,  91 

Unlawful  Combination  :  v.  Trade  ;  Unlawful  Societiks 

Unlawful  Oaths,  47 

voluntary  oaths,  74 
Unlawful  Societies,  48 
Unnatural  Offence,  170 

attempt,  170 
Unseawortht  Ships,  sending  to  sea,  136 
Uttering, 

in  forgery,  262 

the  guilty  knowledge,  263,  420 
Uttering  Counterfeit  Coin,  56 


V. 

Vagrancy,  133 
Valuable  Security, 

stealing,  destroying,  obliterating,  &o.,  194 
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Valuable  Secubttt — continued^ 

the  term  defined,  194 

inducing  person  by  fraud  to  execute,  243 
Value  of  Thing  Stolen,  199 
Vaeiance  between  Indictment  and  Evidence,  329 
Vegetable  :  v.  Plant. 
Vehicle  :  v.  Dbiyino. 
Venire  Facias  ad  Respondendum,  353 
Venue,  326,  342  :  v.  Place  of  Trial. 
Verdict,  438 

general,  partial,  or  special,  438 

in  case  of  co-defendants,  439 

of  attempt  on  indictment  for  complete  crime,  439 

for  crime  other  than  that  charged,  440 

objections  to,  440 

of  acquittal,  consequences  of,  441 

of  guilty,  441 

after  previous  conviction,  441 

what  defects  in  indictment  may  be  cured  by,  328 
Vessel  :  v.  Ship. 
Vexatious  Indictments  Act,  350 
Viaducts,  destroying,  <fec.,  274 

Vice-Ohancellor's  Courts  at  Oxford  and  Cambridge,  333 
View  of  Frank-pledge,  304  n. 
View  of  Locus  in  Quo  bt  Jury,  446 
Violence,  robbery  with;  216 
ViviSBCiioN,  276  n. 
Voluntary  Oaths,  74 


W. 

Wall, 

damaging  sea  or  river,  273 

destroying,  274 
War,  levying  against  the  sovereign,  40,  41,  45 
War,  Prisoner  of,  aiding  to  escape,  66 
Warehouse, 

breaking  into,  252 

setting  fire  to,  266 
Warrant, 

for  payment  of  mouey,  larceny  of,  194 

forging,  257,  258 

2  0 
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Wabrant — continue, 

to  arrest,  definition,  306 

by  whom  granted,  307 

when  issued,  307,  352 

if  indictment  has  been  found,  352 

if  accused  is  in  custody,  307 

to  whom  directed,  308 

form  of,  308 

backing,  309 

execution,  309 

general  warrants,  illegal,  310 

search  warrants,  310 

bench  warrant,  353 

in  case  of  person  charged  with  summary  offence,  485 

to  compel  attendance  of  witness,  486 
Water, 

depriving  of,  by  wilfully  breaking  contract  of  service,  113 

stealing  from  mains,  196 
Weights  and  Measures,  false,  246,  304  n. 
Welshing,  202 
Wharf, 

stealing  from,  213 

destroying,  273 
Whipping,  458,  478,  479 
Wipe, 

when  not  criminally  responsible,  25 

as  accessory  after  the  fact,  32 

separation  orders  in  favour  of,  178,  481 

can  now  steal  property  of  husband,  206 

goods  of,  ownership  how  laid,  326 

can  now  be  witness  for  her  husband,  396 

in  what  cases  can  be  witness  against  him,  393 
Wild  Birds'  Preservation,  140 
Wilful  Injury  :  v.  Malicious  Injury. 
Will, 

stealing,  destroying,  &c.,  195 

forging,  258 
Will, 

an  essential  of  a  crime,  10 

contrasted  with  intention,  10 

absence  of,  exempts  from  criminal  responsibility,  10,  16 
Witchcraft,  63 
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WiTHDEAWAL  FROM  PrOSECUTIOK,  446 

Witness  :  v.  Deposition,  Evidence,  Examination.  • 
threatening  or  tampering  with,  83 
before  magistrates,  316 
binding  over  to. appear  at  trial,  318 
examination  by  grand  jury,  349 
former  incompetency  of  accused  and  his  consort,  391 
accused  cannot  be  called  as  witness  for  prosecution,  392 

except  under  Evidence  Act  1877,  392 
in  what  cases  his  consort  may  be,  393 
accused  may  give  evidence  in  his  defence,  394 
evidence,  for  defence,  of  wife  or  husband,  396 
evidence  of  co-defendant,  396 
incompetency  on  account  of  insanity,  397 

of  infancy,  397 

of  relation  of  legal  adviser,  397 

as  to  want  of  religious  belief,  399 
objection  to  competency,  when  made,  400 
credibility  of,  400 
knowledge  of,  400 
disinterestedness  of,  401 
veracity  of,  401 
general  character  of,  402 

what  questions  witness  may  refuse  to  answer,  402 
number  of,  403 
accomplice  as,  363,  405 
attendance  of,  how  secured,  318,  406 
in  summary  proceedings,  486 
production  of  documents  by,  406 
evidence  taken  abroad,  406 
consequences  of  failure  to  appear,  407 
iUness  of,  425,  433 

attendance  of  witness  who  is  in  custody,  407 
privilege  from  arrest,  407 
expenses  of,  408 
for  defence,  317 

expenses  of,  409 
ordering  out  of  court,  411 
Women  :  v.  Abduction  ;  Carnal  Knowledge, 
Wood,  setting  fire  to,  268  :  v.  Fixtures. 
Workmen  :  v.  Trade. 
Works  of  Art,  destroying,  &c.,  277 
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WoBSHip :  V.  PuBUc  Worship. 

WOUHDIKO,  ;8i 

animalSy  275,  276 
Wreck, 

assault  upon  those  engaged  in  preservation  of,  184 

impeding  escape  from,  184 

stealing  from,  213 

destroying,  273 
Writ  of  Error, 

when  it  lies,  465 

how  obtained,  466 

judgment  affirmed  or  reversed,  466 
Wrftino  :  V.  Handwriting. 
Writtbk  Documents, 

when  copies  may  be  used,  422,  432 

rules  as  to  evidence  of,  414,  431 :  v,  Evibexce. 
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